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REPORTS    OF    CASES 


ARGUED  AND  DETERMINED 


ON 


THE  CIRCUITS  IN  IRELAND 


HOME  CIRCUIT,  1841. 
Civil  Side. 


In  rb  Pbtbr  M^Donnbll.  ^     ^^^'    ^ 

Carlmo  Sprimff 

1  HE  elaiaiant  sought  to  register  out  of  a  £10  freehold,  it  is  suffioieDt 
consisting  of  a  plot  of  ground  in  the  town  of  TuUow.  Upon  3  w.  4,  e.  88» 
the  evidence  it  appeared  without  dispute  that  the  premises  ^Jif '  s^Un^ 
had  been  lately  built  upon,  and  that,  in  consequence,  they  ^^^^f!^|^ 
Were,  for  about  four  months  before  the  time  of  the  application  ppM^wion  of 

'*  the  premises 

to  refiiater,  of  sufficient  value  to  entitle  him  to  the  franchise,  out  of  which 

^  ^  he  claims  the 

He  had  been  in  occupation  of  the  premises  under  the  lease  franchise,  for 

six  months* 

produced,  for  upwards  of  six  months  before  the  time  of  the  and  they  need 
application  to  register,  but  they  were  confessedly  not  of  required  Talue 
the  required  value  during  the  whole  of  that  time,  but  only  period 
so  for  about  four  months  before.     Upon  this  state  of  hctA 
the  AsaiBtant  Barrister  rejected  the  claimant,  expressing  it 
to  be  his  opinion,  that  under  the  2  and  3  W.  I V.  c.  88,  s.  13, 
the  claimant  must  not  only  be  in  possession  of  the  lands 
for  six  calendar  months  previous  to  his  registry,  but  that 

B 
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1841.        the  premiBes  must,  for  the  whole  of  that  time  be  of  the 

Iff  Rb       required  value. 
M'DoirirBLU 

Mr.  Hamilton  Smyihe^  for  the  appellant. — The  16th 
section  of  the  Reform  Act  enacts,  *^  that  no  person  shall  be 
"  so  registered  in  respect  of  any  lands,  tenements,  or  heredi- 
*'  taments,  unless  he  shall  be  in  the  actual  possession  thereof, 
^^  or  in  receipt  of  the  rents,  issues,  or  profits  thereof,  for  his 
**  own  use,  as  the  case  may  require,  for  six  calendar  months 
*'  next  previous  to  his  re^try,  under  this  Act."  But 
there  is  nothing  in  the  language  of  this  clause  at  all  justi- 
fying the  construction  put  upon  it,  that  the  lands,  tenements, 
&c.,  must  be  of  the  full  value  required  to  give  the  £ran- 
chise  for  the  six  months  during  which  the  claimant  must 
possess  them.  Nothing  short  of  the  interpolation  of  an 
express  clause  to  that  effect  in  the  Statute,  could  lead  to 
such  a  conclusion.  Nor  is  there  any  other  portion  of  the 
Reform  Act  which  countenances  the  supposition  that  such 
was  the  intention  of  the  legislature.  On  the  contrary,  the 
17  th  section  directs  the  Assistant  Barrister,  when  investi- 
gating the  claim  to  register,  to  inquire  in  case  of  any  claim 
in  respect  of  freehold,  leasehold,  .or  household  property, 
<<  whether  the  same  be  of  the  value,"  &c.  nbt  ^'  whether  it 
<<  has  beeUf  during  mx  months  before  of  the  value,"  &c. 
If  it  were  necessary,  in  so  plain  a  case,  to  look  at  the 
question  with  a  view  to  grounds  of  public  policy,  the  result 
would  be  the  same. 

Mr.  Hayesy  contra. — It  has  been  decided  by  the  Twelve 
Judges,  that  a  freeholder  or  leaseholder  is  not  entitled  to  be 
rqristered  under  the  2  and  3  W.  IV.  c.  88,  s.  13,  unless  he 
shall  have  been  in  possession,  under  the  title  by  virtue  of 
which  he  seeks  to  register,  for  six  calendar  months.  Hynn^s 
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ca8e(a).     Yet  there  is  no  mention  of  the  necessity  of  pos-       1841. 
session  under  the  same  title  in  the  section  in  question.       I^  R' 

M'DOHNSLL. 

The  decision  of  the  Judges  in  FlyntCs  case,  was  with  a 
view  to  prev^it  oceasionality,  and  the  same  reason  would 
equally  uphold  the  decision  of  the  Assistant  Barrister  in 
the  present  case.  Both  are  equally  warranted,  if  not  by 
the  language,  at  least  by  the  policy  of  the  enactment.  But 
the  language  of  the  section  fully  supports  the  rejection,  for 
the  provirion  as  to  the  repeipt  by  the  claimant  of  the  rents, 
issues,  or  profits,  for  his  own  use,  for  six  calendar  months 
next  previous  to  the  reg^try,  shows  that  it  was  the  inten- 
tention  of  the  legislature  that  he  should  be  in  the  enjoy- 
ment of  the  beneficial  interest,  out  of  which  he  derives  his 
right  to  the  franchise,  for  six  months  previous  to  the 
registry. 

If  the  erection  of  buildings  be  what  entitles  the  claimant 
to  the  franchise,  surely  he  ought  to  be  in  possession  of 
those  buildings  for  six  months  before.  How  can  he  be 
said  to  be  for  six  months  in  possession  of  buildings  which 
have  been  only  four  months  built  ?  Besides,  it  is  too  late 
now  to  raise  this  question.  It  has  been  ruled  over  and 
over  again,  both  in  this  county  and  in  other  parts  of  Ireland^ 
that  a  claimant  must  be  in  possession  of  the  premises  of  the 
fiill  value  required,  six  months  before  registry.  Successive 
Assistant  Barristers  have  invariably  rejected  claimants 
under  circumstances  similar  to  the  present ;  and  such  rejec- 
tions have  hitherto  always  been  acquiesced  in. 

Mr.  H.  Smythey  in  reply. — A  consideration  of  the  doc- 
trine of  our  law,  with  regard  to  fixtures,  will  answer  the 
argument  that  the  claimant  has  not  been  six  months  in 

(a)  Ale.  3. 
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1841.        possession  of  what  he  seeks  to  register  out  oL    It  would 

In  rb       not  be  very  hard  to  show  that  JPlynn's  case(a)  would  now 
M'DomnBUi. 

probably  be  held  by  the  same  Judges  who  decided  it,  to 
have  not  been  well  considered.  As  to  the  practice  said  to 
have  hitherto  existed,  of  rejecting  claimants  in  a  case  like 
this,  mains  usus  abokndus  est. 


DoHBRTT,  C.  J. — I  think  that  not  only  the  language  of 
the  enactment  relied  on  does  not  support  the  view  taken  by 
the  Assistant  Barrister  in  rejecting  the  claimant,  and  that 
it  is  equally  unsupported  by  a  consideration  of  the  policy 
of  the  Reform  Act,  but  that,  according  to  the  true  spirit 
and  policy  of  both  that  Statute  and  of  the  10  Geo,  IV.  c. 
8,  the  claimant  was  fully  entitled  to  be  registered  at  the 
time  of  his  application.  One  great  object  of  those  Statutes 
was,  to  better  the  condition  of  the  Irish  tenantry,  by  giving 
them  a  substantial  beneficial  interest  in  their  land,  and 

(a)  Flynn's  case  b  reported  yery  shortly,  and  not  very  satisfactorily, 
for  the  reasons  on  which  the  decision  is  founded  are  not  stated.  The 
case  arose  immediately  after  the  Reform  Act  came  into  operation,  and 
before  it  receiyed  the  same  aUentiye  consideration  which  has  since  been 
bestowed  upon  it.  The  question  seems  not  to  haye  been  argued,  and 
there  is  eyery  reason  to  belieye  that  the  opinion  of  the  learned  judges 
was  founded  upon  the  authority  of  some  decisions  of  committees  of  the 
House  of  Commons,  formed  without  regard  to  the  marked  difference  of 
language  between  the  ISth  section  of  the  Irish  Reform  Act,  and  the  cor- 
responding section  of  the  English  Reform  Act,  the  2  W.  4,  c.  45,  s.  26, 
which  runs  thus — "  in  respect  of  hU  ettate  or  interest  in  any  lands,  tene- 
"  ments,  or  hereditaments,  unless  he  shall  haye  been  in  the  actual  posses- 
*'  sion  thereof,"  kc.,  while  the  words  in  italics  are  excluded  from  the  Irish 
enactment.  It  would  not  be  yery  difficult  to  assign  satisfactory  reasons 
to  account  for  the  difference  of  legislation,  in  this  particular,  for  the  two 
countries.  They  are  to  be  found  in  the  difference  between  the  relation 
of  landlord  and  tenant  in  England  and  in  Ireland.  But  the  pursuit  of 
this  subject  may  transgress  the  reasonable  limits  of  a  note ;  and  it  u 
sufficient  to  obserye  that  occasionality  is  suffidentiy  guarded  agmnst  in 
construing  the  Irish  Reform  Act  according  to  its  own  language,  and  not 
according  to  that  of  the  English  Reform  Act,  for,  at  any  rate,  the 
claimant  must  be  in  actual  possession  of  the  lands,  under  some  titie,  six 
months  before  the  time  of  registry,  and  then,  after  his  registration,  he 
must  be  in  possession  six  months  more  before  he  can  exercise  hb  franchise. 
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holding  out  an  inducement  to  them  to  improve  it ;  and  I        len. 


think  every  reasonable  construction  which  can  be  put  upon  Iw  kb 
them  to  carry  out  the  praise-worthy  mtentions  of  the  legis- 
lature should  be  adopted.  Nor  is  much  danger  to  be 
apprehended  on  the  score  of  occasionality  in  the  case  of 
the  acquisition  of  the  right  to  the  franchise  by  making 
substantial  improvements,  or  by  the  erection  of  valuable 

buildings. 

Appeal  allowed. 


Fabnan,  Appellant;  Tisdall,  Respondent. 


Civil  BUI  Ejectment  for  overholdmg The  bailiff  who  ^'^w*  ^ 

•'  °  peraon  who 

served  the  notice  to  quit,  proved  the  service  at  the  hearine  seryeda  no. 

.  rw^  ,       ®  tioe  to  quit. 

below,  but  died  since  the  sessions.    There  was  an  endorse-  died  between 

the  heftriiiff  of 

ment  however,  on  the  notice,  in  his  hand-writing,  of  the  a  cItU  bill 
service  on  the  defendant,  by  which  the  service  was  now  below,  and  the 
sought  to  be  proved*  pela^f  inls*^ 

neld  the  ser* 
▼ioe  might  be 

Mr.  Baiterdw  Jot  the  appellant,  submitted  that  the  deceased  P^^^  *>y  » 

^^  **  memorandum 

having  been  examined  at  the  hearing  below,  the  service  ^^^  hand- 
writing, and 

should  be  proved  by  some  person  deposing  to  having  heard  that  it  was  not 

neoessary  to 

him  then  prove  the  service.  proTe  it  bj 

proof  of  his 
OTidenoe 

Mr.  M^Dmagh. — The  usual  course  of  proving  the  ser-oQ  the  death  of 
vice  of  any  paper  after  the  death  of  the  person  serving  it,  X^l^^^w^ 
is  by  an  indorsement  or  memorandum  of  the  service  in  his  p|fwf  ^\i^nt 
hand-writmg,  and  that  is  the  reason  why  such  memoran-  >'  ^  '^'^ 

°'  •'to  serre  him 

dums  of  service  are  made  in  practice.     The  fiict  or  acci-  ^^  noiXc^  to 

*  quit,  although 

dent  of  the  deceased  having  proved  the  service  at  the  the  widow  and 

younger  ohild- 

hearing  below,  does  not  alter  the  case.  ren  remain  fai 

the  house  with 
him. 
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1841.  DoHBRTY,  C.  J.,  over-ruled  the  objection. 


Faman  the  elder  being  tenant  from  year  to  year,  died, 
leaving  a  widow  and  several  children,  of  whom  some  were 
infants.  The  appellant,  who  was  the  eldest  son,  paid  the 
rent  for  two  or  three  years,  (but  the  widow  and  children 
remained  in  the  house  along  with  him  on  the  premises,) 
and  was  afterwards  served  with  a  notice  to  quit,  on  the  de- 
termination of  which  the  present  ejectment  was  brought. 
Upon  this  state  of  facts, 

Mr.  Baitersby  contended  that  the  widow  and  younger 
childrai  should  have  been  served  with  a  notice  to  quit 
They  being  in  possession  along  with  the  eldest  son,  were 
joint-tenants  with  him.  The  56  Geo.  III.  c.  88,  requires 
the  civil  bill  to  specify  the  nature  of  the  tenancy.  In  this 
dvil  bill  the  tenancy  is  described  as  a  tenancy  from  year 
to  year,  between  the  appellant  and  respondent,  whereas  the 
appellant  was  only  a  joint-tenant  with  his  mother  and  her 
younger  children.  Besides,  the  possession  of  infimts  can- 
not be  ousted  by  a  civil  bill  ejectment. 

DoHBRTT,  C.  J. — I  can  feel  no  difficulty  in  affirming 
the  decree  in  this  case. 
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Conway,  Appellant ;  Boyle,  Respondent.  w     ^^^'    ^ 

Cartow  Spring 
.  Assiies. 

Appeal  from  a  Manor  Court  Decree  upon  a  Bill  of  An  appeal 

bond  from  a 

Exchange  for  £9. — The  costs  had  been  paid  to  the  res-  manor  court 
pondent,  and  a  receipt  for  them  was  endorsed  on  the  appeal  be  conditioned 

1       J  to  pay  interest 

bond.  on  the  snm 

decreed, 
although  inte- 

The  respondent's  af  ent  objected  that  the  appeal  bond  f*®*  ***■  °?i 

r  -^  J  rr  i^een  sought 

secured  neither  interest  upon  the  sum  decreed,  nor  double  ^'^'.^y  ^®, 

'^  '  plaintiffbelow, 

costs,  as  required  by  the  Statute.     The  25  Geo.  III.  c.  44,  and  none  has 

been  decreed 

s.  5,  Ir.  provides,  ^^  that  it  shall  and  may  be  lawful  to  and  to  him. 
for  any  person  who  shall  think  him  or  themselves  ag- 
grieved by  any  such  decree,  any  time  before  the  next 
court  day,  to  i^peal  therefrom,  to  the  next  going  Judges 
of  assize,  who  are  hereby  empowered  and  required  to 
rehear  the  said  cause,  in  the  same  manner  as  they  are 
*^  empowered  and  directed  to  do  in  the  cases  of  dvil  bills, 
<<  and  to  issue  a  decree  and  execution  thereon,  in  like 
*'  manner  as  decrees  and  executions  are  awarded  and  issued 
<<  upon  the  hearing  of  civil  bills ;  and  every  such  seneschal 
or  steward  is  hereby  required  to  stop  further  proceedings 
upon  every  such  decree,  upon  the  party  appealing  there- 
from, entering  into  a  bond  to  the  party  obtaining  such 
*^  decree,  with  sufficient  security  in  double  the  sum 
**  awarded  by  such  decree,  conditioned  to  pay  the  said 
"  sum,  with  lawful  interest  for  the  same ;  and  also  double 
**  costs  in  case  such  appeal  shall  not  be  proceeded  upon,  or 
^^  in  case,  on  the  hearing  of  such  appeal,  the  said  decree 
'*  shall  be  affirmed." 

It  has  been  held  upon  this  enactment,  Cunningham  v. 


n 
ii 

« 
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1841.  M^CuUaffhan^{d)f  that  where  a  manor  court  appeal  bond 
was  conditioned  for  the  payment  of  the  sum  decreed,  with 
interest  and  doable  costs,  in  case  the  decree  should  be 
affirmed,  but  did  not  provide  for  the  case  of  non-prosecu- 
tion of  the  appeal,  the  bond  was  insufficient.  This  is  an 
authority  to  show  that  the  requisites  of  the  Statute  must 
all  be  complied  with* 

The  appellant's  agent  submitted  that  the  acceptance  of 
the  costs  by  the  respondent,  was  a  waiver  of  his  right  to 
require  double  costs  to  be  secured  to  him*  As  to  the  in- 
terest, he  contended,  that  the  bond  need  not  be  conditioned 
for  the  payment  of  it,  as  it  was  neither  sought  for  by  the 
plaintiff  below,  nor  was  it  decreed  to  him. 

DoHBRTY,  C.  J. — The  case  dted  seems  to  decide  that 
all  the  requisites  of  the  latter  part  of  the  section  must  be 
complied  idth,  and  seems  therefore  an  authority  to  show 
that  the  respondent  is  entitled  to  security  for  lawful  interest 
on  the  sum  decreed.  This  being  the  cas^  it  is  unnecessary 
to  consider  the  question,  whether  the  acceptance  of  the 
costs  was  a  waiver  of  the  right  of  the  party  to  security  for 
double  costs. 

Appeal  dismissed* 

(a)  1  Cr.  IB  D.  C.  G.  397. 
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CuLLEN,  Appellant ;  Brbnnan,  Respondent.  ^     ^^^'    ^ 

Carlow  Spring 
Aasiz€$, 

OlVIL  Bill  by  respondent  against  appellant — ^Decree Upon ani4^ 

peal  from  a 

and  appeal.— The  respondent  s  agent  objected  to  the  recog-  oivil  bill  decree 
nizance  as  insufficient,  because  it  was  only  in  £12,  double  xanoelndonble 
the  sum  decreed,  which  was  £6,  and  not  in  double  the  Qr^ed  b  insnf* 
sum  and  costs.    The  single  costs  were  lodged  with  the^^^^^ 
derk  of  the  peace,  but  that  did  not  alter  the  case.    He  ^^^^S^ 
cited  ChunA  v.  Ckttrch{a) ;  Henessey  v.  M^JD(mndl{b)j  and 
sereral  other  cases. 


Mr.  M^Donaghj  for  the  appellant,  admitted  there  were 
authorities  against  him,  but  was  prepared  to  contend  that 
the  recognizance  was  sufficient,  upon  a  true  construction 
of  the  Statute,  independent  of  authority. 

DoHBRTT,  C.  J. — Of  course  I  shall  pay  every  attention 
to  your  argument,  but  I  think  I  shall  feel  myself  bound  by 
the  decisions,  a  train  of  decisions  of  the  most  experienced 
Judges,  which  hay6  settled  the  practice. 

Mr.  M^Donagh  declined  to  argue  the  question. 

DoHBRTY,  C.  J.— It  is  a  practice  too  settled  to  be  now 
disturbed. 

(a)  1  Cr.  k  D.  C.C.  473.  (6)  Ibid.  561. 
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Crown  Side. 


1B41>   ^  Sandys'  Case. 


Maryborough 

SpringAuizu.  XhE  indictment  contained  several  counts  ;  the  first  of 

In  a  prosecu-       i  •  •  ,      ,  - 

tion  upon  tlie  which  Stated,  that  Bidiard  Sandys^  gentleman,  was  a  de- 
ft. 1,  ir.  ag^Onst  graded  dei^Tman  of  tike  United  Church  of  England  and 
der^man  for  I^l^^^^^)  ^  ^Y  ^^  established,  and  that  the  said  lUchard 
TO^t^antflTk  '^^'  being  then  and  there  such  degraded  clergyman, 
ST*  ^ta^  f^*  "  ^^^  there,  that  is  to  say,  on  the  day  and  year  aforesaid, 
the  sentenoe     <<  with  force  and  arms,  at  Chnmagk  aforesaid,  in  the  county 

of  degradation 

in  the  book  of  **  aforesaid,  feloniously  and  unlawfully  did  cdebrate  a  tnar- 

acts  of  the 

oonaistorial  '^  riage  between  one  John  Lahrj  then  being  a  Prottotant, 
raffideni^roof  **  <^^  ^°®  Sarah  Howard^  then  also  being  a  Protestant,'* 
thedemd^  against  the  peace  and  Statute. 

tion  of  the 
prisoner. 

The  other,  counts  varied  the  charge,  by  describing  the 
defendant  as  a  degraded  clergyman  of  the  *^  church  of 
*'  Ireland,"  by  describing  the  parties  married  as  '^  reputed" 
"  Protestants,"  by  describing  the  defendant  as  *'  a  layman, 
'^  pretending  to  be  a  cletgyman  of"  &c.,  and  by  chaiging 
that,  he  **  took  upon  himself  to  celebrate,"  &c« 

The  Statute  under  which  the  prisoner  was  indicted,  was 
the  12  Geo.  I.  c.  3,  Ir.  entitled,  ^*  an  Act  to  prevent  mar- 
*^  riages  by  degraded  clergymen  and  Popish  priests,  and 
<*  for  preventing  marriages  consummated  from  being 
«  avoided  by  pre-contracts,  and  for  the  more  effectual 
*<  punishing  of  bigamy."  The  first  section,  after  reciting 
that  **  clandestine  marriages  are  for  the  most  part  celebrar- 
^*  ted  by  Popish  priests  and  degraded  clergymen,  to  the 
^*  manifest  ruin  of  several  fEunilies  within  this  kingdom," 
for  remedy  thereof,  enacts  "that  if  any  Popish  priest,  or 
"  reputed  Popish  priest,  or  person    pretending  to  be  a 
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"  Popish  priest,  or  any  d^fraded  clergyman,  or  any  layman,       18*1-    • 

^'  pretending  to  be  a  clergyman  of  the  church  of  Ireland,      Sandys' 

^^  as  by  law  established,  shall,  after  the  25th  of  April, 

'*  1726,  celebrate,  or  take  upon  him  to  celebrate  any  mar- 

**  riage  betwten  two  Protestants,  or  reputed  Protestants,  or 

'^  between  a  Protestant  or  reputed  Protestant  and  a  Papist, 

*^  such  Popish  priest,  or  reputed  Popish  priest,  and  sudi 

<^  degraded  clergyman,  and  layman,  pretending  to  be   a 

<<  clergyman,  shall  be,  and  is  hereby  declared  to  be,  guilty 

*^  of  felony,  and  shall  suffer  death  as  a  felon,  without 

'<  benefit  of  the  clergy  or  of  the  Statute/' 

The  3  and  4  W.  IV.  c.  102,  s«  1,  repeals  so  much  of  the 
forgoing  enactment  ^^  as  declares  or  enacts  that  any  Ro- 
^^  man  Catholic  clergyman  who  shall  celebrate  any  marriage 
between  two  Protestants  or  reputed  Protestants,  or  be- 
tween a  Protestant  or  reputed  Protestant  and  a  Roman 
*^  Catholic,  shall  be  guilty  of  felony,  and  suffer  death  as  a 
<<  felon,  without  benefit  of . clergy  or  of  the  Statute."  But 
the  third  section  enacts,  that  nothing  in  this  Act  shall  ex- 
tend or  be  construed  to  extend  ^^  to  the  repeal  of  any 
^^  enactments  now  in  force  for  preventing  the  performance 
*^  of  the  marriage  ceremony  by  degraded  clergymen." 

The  fact  of  the  defendant  having,  about  twenty  years 
ago,  frequently  officiated  at  divine  service,  in  the  parish 
church  of  Maryb&rauffhf  of  which  he  was  curate,  and  of 
his  name  being  in  the  regbtry  book,  certifying  births  and 
marriages,  was  proved.  The  Rev.  T.  Hcarpwr^  incumbent 
of  Maryborough^  proved  that  he  was  in  Carhw^  and  took  a 
part  in  the  proceedings,  when  sentence  of  degradation  was 
pronounced  upon  the  defendant  by  the  bishop  of  Leiffhlin 
and  Ferns, 


« 
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1841.  Mr.  Henry  Dams,  clerk  of  the  reg^trar  o(  the  diocese  of 


Sanbts'  Laghlin,  produced  the  book  of  act8(a)  of  that  diocese  from 
the  registrar's  office  in  Carhw,  which  contuned  the  fol- 
lowing entry,  after  a  recital  of  certain  prior  proceedings. 
^*  On  reading  over  the  foregoing  answers,  his  lordship  the 
lord  bishop  of  Leighlm  and  Ferm  did  pronounce  sentence 
of  degradation  agiunst  the  md  Richard  Sandysj  as  a 
*<  priest  and  deacon  of  the  established  church. 

"  P.  Preston, 

*^  Registrar  of  the  Consistorial  Court 

'*  6f  LeigUin,  and  notary  public** 

The  witness  stated  the  signature  to  be  that  of  Mr. 

Preitan,  the  re^trar,  and  being  cross-examined,  stated, 

that  he  was  derk  to  the  registrar  since  1833 ;  did  not  know 

of  any  sentence  being  pronounced  within  his  time ;  did  not 

know  whether  sentences  were  or  not  usually  made  up  in 

any  form,  and  knew  of  no  other  sentence  in  this  case. 

The  celebration  of  the  marriage  was  then  proved  by  the 
parties  married,  viz.  John  Labr  and  Sarah  Lalor,  otherwise 
Howard,  who  both  stated  they  were  protestants. 

The  defendant,  who  had  no  counsel,  then  produced 
letters  of  the  orders  of  a  priest,  granted  on  parchment, 
under  seal,  by  the  bishop  of  KUtaloy  and  submitted  that  no 
valid  sentence  of  degradation  had  been  passed  upon  him, 
as  he  had  not  been  duly  cited  to  appear  before  the  Consis- 
torial Court  of  Leiffhlifty  and  that  even  if  such  sentence  had 
been  passed,  it  had  not  been  sufficiently  proved  by  a  mere 


(a)  The  book  was  entitled  thus  in  the  first  page»  "  Acts  had  and  dono 
**  in  the  Consistorial  Court  of  the  diocese  of  Leig^iUn,  before  the  Rev.  S. 
**  T.  Roberts,  Surrogate,  of  the  Worshipful  Alexander  Hamilton,  esq., 
'*  LL.D.,  Vicar.General.*' 
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nunute  in  a  book  without  tlie  productioii  of  any  document       1841. 
under  seal.  Sardts' 


DoHBRTY,  C.  J. — As  to  the  first  objection,  it  is  quite 
untenable ;  for  where  a  judgment  of  a  court  is  given  in 
evidence,  it  must  be  taken  to  have  been  given  after  pro- 
ceedings duly  had.  As  to  the  second,  some  difficulties  do 
seem  to  exist. 

Mr.  R*  C  Walker^  amicus  euruBj  suggested,  that  accord- 
ing to  the  ordinary  practice  of  ecclesiastical  courts,  the 
sentence  is,  and  should  be  made  out  in  form,  and  certified 
u  nder  seal,  and  that  a  mere  entry  by  the  registrar,  in  a 
book,  of  the  pronouncing  such  sentence,  was  not  admissible 
in  evidence,  for  the  purpose  of  proving  such  sentence  any 
more  than  an  entry  in  the  book  of  the  clerk  of  the  crown 
is  evidence  of  a  judgment  at  the  assizes,  which  must  be 
proved  by  a  record  regularly  made  up. 

Mr.  CarbaUis,  for  the  prosecution,  contended  that  the 
proof  given  was  sufficient,  and  mentioned  that  the  defend- 
ant had  been  already  twice  tried  and  convicted  of  similar 
ofiences ;  once  before  Baron  Smitkj  and  once  before  Chief 
Baron  Joyj  on  both  which  occasions  the  degradation  was 
proved  in  the  manner  now  resorted  to,  and  had  been  each 
time  held  sufficient,  whereupon 

DoHBRTY,  C.  J.  ruled  the  evidence  to  be  sufficient,  and 
left  the  case  to  the  jury,  who  found  the  defendant  guilty. 

Sentence  of  death  recorded(a). 

(a)  It  would  seem  to  be  the  practice  of  ecclesiastical  courts  in  general, 
to  haTC  sentences  made  up  in  regular  form,  and  such  a  form  of  sentence 
in  a  cause  of  degradation,  maybe  seen  in  Cunningham  338.     In  such  a 


Casb. 


14  CASES  ON  THE  HOME  CIRCUIT. 


1841.        catiMf  the  sentence,  if  made  oat,  would,  probably,  be  in  the  hands  of  the 
proctor  of  office  who  conducted  the  proceedings  against  the  defendant 
^  in  the  Gonsistorial  Court  of  Leiglilin.    No  search  for  the  sentence  was 

proved,  nor  was  any  CTidence  giren  to  lay  a  fonndation  for  the  reception 
of  the  entry  in  the  Book  of  Acts,  as  secondary  evidence ;  it  most  there- 
fore, be  considered  to  have  been  admitted  as  primary  evidence  of  the 
defendant's  degradation.  The  small  quantity  of  business  transacted  in 
some  of  the  diocesan  courts  in  Ireland,  and  the  consequent  want  of 
experience  in  the  officers,  may  account  for  the  existence  of  inartificial 
practice  in  tlieir  proceedings,  if  such  be  sometimes  discovered. 

In  the  Duchess  of  Kingston's  case,  20  8t  Tri.  855,  Oct  Ed.,  a 
sentence  in  a  cause  of  jactitation  of  marriage  was  proposed  to  be  read 
in  evidence,  on  behalf  of  the  defendant,  when  the  Attomey*General,  for 
the  prosecution,  insisted,  that  the  libel,4kllegations,  answers,  &c  on  which 
the  sentence  was  founded,  should  also  be  read,  objecting  to  the  reading  of 
the  sentence  abstractedly  from  the  allegations  and  other  matters  upon 
which  that  sentence  proceeded.  Whereupon  Lord  Camden  asked  the 
counsel  for  the  prisoner,  whether  they  meant  to  object  to  the  whole  pro- 
ceedings in  the  Jactitation  cause  being  read.  To  wliioh  Mr.  Wallace,  her 
Grace's  counsel,  sud,  "  I  have  not,  upon  the  part  of  the  noble  prisoner,  the 
least  objecti<m  that  all  the  proceedings  should  be  brought  before  your 
Lordships.  I  conceive  that  what  the  officer  has  now  brought  before 
the  Court,  was  what  is  usually  given  in  evidence  in  such  case.  I  do 
not  recollect  any  other  in  any  case  I  liave  found,  being  produced,  but 
"  tlie  sentence,  which  states  in  short  the  proceedings  liad  in  that  Court, 
but  I  understand  the  proceedings  are  here,  and  on  the  part  of  the 
noble  prisoner  there  is  not  the  least  objection  to  the  whole  being  laid 
before  the  Court."  The  proceedings  were  then  put  in,  20  St.  Trt  877. 
The  obJecUon,  that  the  proceedings  in  the  cause  upon  which  was  founded 
the  sentence  of  degradation  were  not  given  in  evidence,  was  not  made  at 
the  trial.  If  it  had  been,  it  would  probably  have  been  found  difficult 
to  sustain,  as  a  general  proposition,  that  the  sentenoe  of  a  spiritual 
court  is  admissible  in  evidence,  without  reading  the  proceedings  upon 
which  it  is  founded.  In  the  particular  instance  of  a  sentence  of  degra- 
dation, the  reason  of  reqmring  the  anterior  proceedings  to  be  read,  may 
not  be  very  obvious,  or  may  not  apply»  but  the  rules  of  evidence  depend 
upon  general  principles  not  to  be  forsaken  in  particular  cases.  The 
judgment  of  a  court  of  law  is  proved  by  the  record  which  contains  in 
full  the  allegations  of  the  parties,  showing  clearly  what  is  in  issue 
between  them.  Decrees  of  courts  of  equity,  as  at  present  framed,  and 
sentences  in  spuritual  courts  are  drawn  in  a  short  form,  not  reciting  the 
proceedings  in  a  way  to  show  the  questions  at  issue  between  the  parties ; 
and  in  most  cases,  it  will,  perhaps,  be  found,  that  a  decree  or  sentence 
when  sought  to  be  given  in  evidence^  will  require,  to  make  it  inteUigible, 
that  the  bUl  and  answer,  or  libel  and  answer,  be  read  likewise. 


« 
« 
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Smart's  Case.  ^  ^^^'     ^ 

Trim  Spring 

X  HE  prisoner  was  indicted  for  stealing  several  articles  of  Where  on  a 

,  prosecution 

wearing  apparel  and  a  bottle  of  wine.  for  laroeny  of 

two  articles, 
the  counsel  for 

Mr.  Clarke^  for  the  prosecution,  in  stating  the  case,  tion^tated^ 
mentioned  that  the  wearing  apparel  and  the  bottle  of  wine  ^^^^dilfej! 
were  taken  at  different  times.     When  he  had  finished  his  ?°i  ^™®f»  *^* 

judge  refused 

statement,  and  was  about  to  call  the  first  witness,  to  put  him  to 

his  election 
until  he  had 
seen  firom  the 

Mr.  M^Donagk,  for  the  prisoner,  prayed  the  Court  to  evidence 

whether  it  was 

require  the  prosecutor  to  elect  on  which  felony  he  would  a  case  proper 
go,  and  cited  Bex  v.  Birdseye(a).  oq^, 

Mr.  CorhaUUj  contra. — It  is  not  reasonable  to  require  a 
prosecutor  to  elect  in  such  a  case  until  it  appear  in  evidence 
whether  the  two  supposed  occurrences  did  in  fact  take 
place  at  different  times. 


BusHE,  C.  J. — This  is  not  the  time  to  call  upon  the 
prosecutor  to  elect.  If,  in  the  course  of  the  trial,  I  find  it, 
upon  the  evidence,  to  be  a  case  proper  for  putting  the 
party  to  his  election,  I  shall  do  so. 

His  lordship  afterwards  called  upon  the  prosecutor's 
counsel  to  elect,  and  the  prisoner  was  acquitted. 

(a)  4  C.  &  P.  386. 
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1641.  Milton's  Case. 

Maryhortntgh 

It  is  no  objeo-'  INDICTMENT  for  carnally  abusing  a  girl  under  the 

tlon  to  tho  __- 

eTidence  of  an  age  of  ten  years. — The  prosecutrix,  a  girl  about  eight  or 
that  she  has  nine  years  of  age,  on  being  examined  on  the  subject  of  her 
atmot!^  in  re-  understanding  the  nature  of  an  oath,  appeared  to  possess  a 
^rTsubiie!^'  knowledge  of  religion,  and  of  the  nature  and  obligation  of 
qnenUy  to  the  ^^  ^^  suitable  to  her  years,  but  stated  that  she  had  ae- 

oommianon  of  ^ 

the  oifence,  or  quired  it  since  the  commission  of  the  offence  upon  her 

with  a  view  to  ^  '^ 

siring  eri.       person. 

dence. 

A  person  ooDi* 

vioted  of  an  |^,  Mara^  for  the  prisoner,  objected  to  this  as  insuffi- 
the  1  Vict,  cient,  submitting  that  her  religious  feelings  and  knowledge 
may  be  sen*    should  be  of  a  general  character,  and  should  not  appear  to 

tenoed  to  hard  .  « 

labour.  have  been  inculcated  for  the  particular  occasion. 

DoHBRTT,  C.  J.— It  is  quite  sufficient.  There  are  in- 
stances where  trials  have  been  put  off  for  the  very  purpose 
of  having  in&nt  witnesses  instructed  in  the  natureof  an  oath. 

The  medical  witness  having  stated  that  penetration 
had  not  taken  place ;  the  prisoner  was  acquitted  of  the 
felony,  but  found  guilty  of  an  assault,  under  the  1  Vict, 
c.  85,  s.  11,  and  sentenced  to  two  years  imprisonment  and 
hard  labour(a). 

(a)  The  1  Viet.  c.  85,  s.  6,  enacts,  that  **  where  any  person  shall  be 
'*  conTieted  of  any  oflPenoe  ponishable  vnder  this  aet,  for  which  imprison^ 
'*  ment  may  be  awarded,  it  shall  be  lawful  for  the  Coort  to  sentence  the 
«<  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labour.*' 
The  11th  section  enacts,  "  that  on  the  trial  of  any  person  for  any  of  the 
**  offences  herein-before  mentioned,  or  for  any  felony  whaterer,  where  the 
M  crime  charged  shall  include  an  assault  against  the  person,  it  shall  be 
**  lawfiil  for  the  jury  to  acquit  of  the  fblony,  and  to  find  a  rerdict  of  guilty 
<*  of  assault  against  the  person  indicted,  if  the  eTidence  shall  warrant 
**  such  finding ;  and  when  such  rerdict  shall  be  found,  the  Court  shall 

haye  power  to  imprison  the  person  so  found  gmlty  of  an  assault  for  any 

term  not  exceeding  three  years.** 
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Wilson's  Case.  1841. 


%^ 


Tullamore 
fj^  ^  Spring  Assizeam 

±  HE  prisoner  was  indicted  for  murder,  alleged  in   the  The  l  Vict, 
indictment  to  have  been  committed  in  1826.     The  prose-  allowing  per- 
cutors  £Euled  to  prove  the  death  of  the  party,  alleged  to  ^^  fe^^  to 
have  been  murdered,  but  it  having  been  proved  that  he  of  the^^io^ 
was  attacked  and  severely  beaten  by  the  prisoner  in  that  ^"^  ^^^^ 

yeSLT  assault,  applies 

^       '  to  offences 

committed  be- 
fore the  pass- 

DoHBRTY,  C.  J.,  left  it  to  the  jury  to  find  the  prisoner  ing  of  that 
guilty  of  an  assault,  under  the  I  Vict.  c.  85,  s.  11,  which 
enacts,  that  on  the  trial  of  any  person  for  any  of  the 
offences  before-mentioned  in  that  Act,  or  '^  for  any  felony 
**  whatever,  where  the  crime  charged  shall  include  an 
^*  assault  against  the  person,  it  shall  be  lawful  for  the 
"  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of 
'^  guilty  of  assault  against  the  person  indicted,  if  the  evi- 
'*  dence  shall  warrant  such  finding." 

Verdict,  guilty. 

Mr.  M^Donagh  and  Mr. HamiltonSmj/tke^  who  had  object- 
ed to  the  question  being  left,  now  moved  in  arrest  of  judg- 
ment. The  1  Vict.  c.  85,  received  the  royal  assent  on  the 
17th  of  July,  1837;  and  s.  13  enacts,  that  the  Act  shall 
commence  and  take  effect  on  the  1st  of  October,  1837.  It 
is  therefore  impossible  that  it  can  apply  to  a  felony  com- 
mitted in  1826.  There  is  no  instance  of  any  criminal  en- 
actment, whether  legislating  on  the  subject  of  indiptable 
offences,  or  of  offences  punishable  by  way  of  summary 
conviction  which  has  been  held  to  have  such  a  retrospective 
operation. 

c 
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1841.  DoHBRTT,  C.  J.— I  feel  considerable  doubt  on  the  sub- 


•tf" 


WiL80N*8  ject,  but  not  so  much  as  to  prevent  me  passing  sentence  on 
the  prisoner.  If  counsel  can  throw  any  further  light  upon 
the  subject,  in  the  course  of  the  circuit,  I  shall  feel  greatly 
obliged  to  them. 


Sentence,  two  years'  imprisonment. 


CASES 


OM  THE 


LEINSTER  CIRCUIT 


Civil  Side. 
PujoLAS   V.   Holland.  ^    ^^^'  - 

NtnaghSprmg 

X  HIS  was  an  action  of  trespass  for  assault  and  battery.        ^^*^' 
The  declaration  contained  four  counts,  varying  the  state-  ^^^^ 
ment  of  the  assaults,  and  defendant  pleaded  the  ffenertd^*'*®^;.  ^'®*» 

'  re  general  issue. 

issue.      It  was  proved  that  Pujolas  was  an  articled  ap-  ^J***^**.  ^ 

prentice  of  defendant's,  by  one  Holdskip.  vi^w  to  miti- 

gate damages, 
which  might 
possibly,  if 

He,  on  his  cross-examination,  was  asked,  '*  if  defendant  pleaded, 
'<  ever  complained  to  him  of  the  conduct  of  the  boy,  sub*  justification, 
**  sequently  to  his  being  bound  apprentice,*'  and  he  re-  ^^j^  witnws 
pUed,  «  he  could  not  recoUect  that  he  had ;"  he  was  then  ^JJ»^ 
asked,  "  if  he  had  ever  received  a  letter  from  defendant  *»J^5*^  ^ 

asked,  even 

"  on  the  subject,"  and  he  said,  "  he  believed  he  had."  ^'^^  *  ^^^  ^ 

impeach  his 

The  question  was  then  repeated  by  defendant's  counsel,  credit,  as  to 

the  contents 

*'  if  having  thus  refreshed  his  memory,  he  could  now  say,  of  any  writen 
"  whether  defendant  had  complained  to  him  of  the  boy."     produced. 

Plaintiff's  counsel  objected  to  the  question,  and  insisted 
that  the  letter  should  be  produced,  and 

Pbrrin,  J.,  so  ruled. 

Surgeon  Thwaites,  on  his  cross-examination,  stated,  ^^that 
*^  he  had  been  examined  before  on  the  criminal  trial,  that 
**  he  had  sworn  depositions  before  the  Petty  Sessions  on  the 

subject;  and  that  he  had  applied  to  a  person  namedCostelloy 


cc 
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^^^'        "  clerk  of  the  peace,  for  liberty  to  alter  said  depositions. 
PujoLAs      He  ^ag  tijen  asked,  **  in  what  particulars." 


Holland. 


This  question  was  objected  to  without  production  of  the 
depositions;  and 

Perrin,  J.,  ruled  that  it  could  not  be  put. 

Defendant's  counsel,  stating,  that  the  question  was  put 
with  a  view  to  mitigate  damages,  and  not  as  a  justification 
of  the  assault,  then  asked,  ^*  did  the  phdntiff  state  to  you, 
^*  as  a  reason  why  defendant  beat  him,  that  he,  plaintiff  had 
^^  improper  connexion  with  Mary  Anne  Alcochj  his  fellow  ap- 
prentice, who  has  been  this  day  examined. 

This  question  was  objected  to. 

Perrin,  J.  ruled  that  it  could  not  be  put. 

Defendant's  counsel  submitted,  that  with  a  view  to  miti- 
gate damages  as  well  as  to  affect  the  credit  of  the  witness 
Alcockj  he  had  a  right  to  put  the  question. 

"  Did  not  the  plaintiff  say  that  he  was  so  corrected  by 
defendant  for  having  had  improper  connexion  with  the 
girl.' 


His  lordship  ruled  that  the  question  could  not  be  put. 

A  motion  for  a  new  trial  was  made  in  the  Court  of  Ex- 
chequer on  the  ground  of  misdirection  on  the  above  points, 
and  after  argument,  the  Court  confirmed  the  Judge's  ruling 
on  all  the  above  points. 
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The  question  to  Surgeon  Tkwaites  9A  to  the  alteration        1841. 

of  his  depositions  was  ruled  on  the  authority  of  the  Queens  Pcjolas 

aue^  2  Br.  &  B.  293,  and  the  other  points  on  the  authority  Holland. 
of  Watson,  v.  ChrUHe.,  2  B.  &  P.  224. 

Counsel  for  plaintiff — Messrs.  HatcheU^  Q.  C,  Brews- 
ter, Q.  C,  RoUesion  4r  Sheppard. 

For  defendant — Messrs.  Dwyer,  Martley,  Sf  Geraghty. 


RioRDAN,  Respondent — Dwyer,  Appellant.  ^    ^^^-   . 

ClonmelSpring 
^^  Assizes, 

O I VIL  Bill  Ejectment  against  defendant,  as  an  overhold-  cj^a  i,ai  eject- 
ing tenant ;  decree  for  plaintiff  and  appeal.  Md  appeid?^ 

The  sureties 
in  the  recogni- 

Messrs.    HaicheO,   Q.   C,   and   Lawson,   for   respon- ja^ce  must  be 

''         bound  in 

dent. — Objected  to  the  recognizance  :  the  appellant  was  double  the 

sum  decreed, 

bound  in  £6,  and  two  sureties  in  £3  each,  £3  not  being  t.  e,  in  double 

the  costs 

double  the  costs  below,  which  are  at  least  £1   I65.,  and  below, 
the  sureties  should  be  bound  in  the  same  sum  as  the 
principal. 

Messrs.  Brewster,  Q.  C,  and  Lynch,  for  appellant — 
This  is  a  different  case,  being  an  ejectment,  in  which 
there  is  no  debt.  The  statute  says,  *^  with  sufficient  bail 
''  to  pay  sum  decreed  and  costs,"  not  specifying  any  sum, 
but  leaving  it  to  the  discretion  of  the  barrister ;  here  £d 
is  quite  sufficient ;  it  is  enough  if  the  sureties  are  bound 
in  the  single  sum ;  Cahill  v.  Meagher,  Cr.  &  D. 

Mr.  Laioson  in  reply. — Appeals  in  ejectment  are  to  be 
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^^^«  brought  "  under  the  same  conditions,  restrictions,  and  limi- 
RioRDAM  Nations,  as  in  other  cases  f'(a)  the  **  sum  decreed"  has  been 
DwTEB.  lield  to  mean  in  those  cases  the  debt  and  costs ;  here  there 
is  no  debt,  therefore  the  costs  are  the  sum  decreed ;  the 
costs  below  are  at  least  £1  16«.,  therefore  £3  is  insuf* 
ficient.  That  the  sureties  are  to  be  bound  in  the  same 
sum  as  the  appellant,  is  dear  from  the  words  of  the  Act, 
and  there  is  a  current  of  authorities  to  establish  it.  Coun* 
sel  cited  Dimne  v.  ConoUy^  Scott  v.  Bond^  M^Quade  v. 
M^AnaUj/y  Cr.  &  D. ;  CahiU  v.  Meagher  is  the  only  autho- 
rity that  seems  to  conflict ;  but  it  was  a  decision  on  the 
Slst  section  of  6  &  7  W.  IV.  c.  75,  not  on  the  29th  section 
of  36  6.  III.  c.  25,  the  section  now  before  the  Court. 

Perrin,  J. — At  present  I  am  inclined  to  think, 
that  the  view  taken  by  plaintiff's  counsel  is  the  right 
one,  but  I  will  lod£  into  the  cases.  On  the  following 
day. 

I  have  considered  the  cases,  and  am  of  opinion,  that 
the  construction  of  B.  Pennrfaiher  and  J.  Johnson  in  the 
cases  cited  is  the  true  one.  The  Act  says,  that  he 
shall  enter  into  a  recognizanceof  double  the  sum  decreed  with 
sufficient  bail — that  is,  solvent  bail — not  bail  in  amount  suf- 
ficient ;  the  amount  in  which  the  sureties  are  to  be  bound,  is 
determined,  viz.  double  the  sum  decreed.  However,  on  in- 
quiry  I  find,  that  it  has  been  always  the  practice  here  to  have 
the  sureties  bound  only  in  the  single  sum.  I  am,  therefore, 
disposed  to  adopt  the  maxim — communis  error  facitjus^  and 
not  turn  back  the  appellant  on  this  point,  as  if  I  did  so,  I 
should  throw  out  all  the  appeals  here  and  at  Nenagh.     I 

(o)  56  G.  3,  c.  88,  8.  9 ;  6*7  W.  4,  c.  75,  s.  52. 
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have  had,  and  still  have,  considerable  doubts  whether  this        i84l. 
is  the  best  course  to  pursue ;  but  I  caution  the  attorneys     Riordan 
practising  at  sessions,  that  for  the  future  such  a  defect  in     Dwteb. 
the  recognizance  will  be  &tal.    The  case  was  then  heard 
on  the  merits,  and 

Decree  affirmed. 


Note The  reading  of  thU  clause  of  the  29th  s.  of  the  36  G.  3,  o.  25, 

adopted  by  Mr.  Justice  Perrin,  is  evidently  the  true  one,  and  the  only  one 
on  which  the  decisions  quoted  in  this  case  can  properly  rest.  If  the  seo- 
tion  be  read,  as  is  generally  done,  "  defendant  entering  into  a  recognizance 
*'  of  double  the  sum  decreed,  with  sufficient  bail  to  pay  the  sum  decreed 
"  and  costs,"  there  is  no  ground  for  contending  that  the  sureties  are  to  be 
bound  in  doubl<!  the  sum  decreed,  and  it  would  be  at  the  discretion  of  the 
barrister  to  say,  what  amount  would  be  sufficient  to  secpre  the  payment  of 
the  sum  decreed  and  costs,  and  to  bind  the  bail  in  that  amount.  But  in 
order  to  make  the  clause  read  consistently  and  sensibly  throughout,  the 
words  *'  to  pay  the  sum  decreed  against  him  with  costs,"  must  be  referred 
not  only  to  the  bail,  but  to  the  principal,  for  it  is  a  condition  imposed  upon 
both ;  and  then  it  will  read,  "  defendant  entering  into  a  recognizance  of 
««  double  the  sum  decreed,  with  sufficient  bail" — (here  is  the  amount  of  the 
recognizance  specified,  the  same  for  both  prindpal  and  sureties,)  "  to 
pay  the  sum  decreed  and  costs,  in  case  no  relief  shall  be  had  upon  the 
hearing," — (here  is  the  condition  of  the  recognizance,  common  both  to 
principal  and  sureties.)  The  words  are  printed  in  the  Act,  as  if  the 
words,  "with  sufficient  bail  to  pay  sum  decreed  and  costs,"  were  to 
be  taken  togother  as  one  sentence,  which  is  followed  in  all  the  books.  A 
reference  to  2  G.  1,  c.  11,  s.  5,  from  which  this  enactment  is  copied,  will 
confirm  the  correctness  of  the  other  reading.  Queere,  whether  there 
need  be  more  than  one  surety,  if  he  happen  to  be  sufficiently  good  secu- 
rity for  the  amount,  though  the  form  of  (he  recognizance  gives  two? 


4< 

•  < 
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>S4^'^      Roberts,  Respondent — Patrick  Donouub  and  James 

NenaghSpring  DoNOHUE,   Appellants^ 

Assizes,  "^ 

dMiluT''  ^  ECREE  and  appeal  by  defendants,  who  had  appeared  by 
one  of  whom    attorney  below ;  a  recociiizance  was  entered  into  by  two 

was  present  i^  '  o  ^ 

below,  there-  sureties,  according  to  the  31st  section  of  6  &  7  Wm.  IV. 

cognizance 

was  by  two      c.  75.     It  was  shown  in  evidence  that  one  of  the  defendants 

sureties  the 

defendants  not  had  been  present  below. 

being  parties 
to  it :  Held, 

Mr.  RoUeston — ^for  the  defendant,  objected  that  the  de» 
fendants  did  not  enter  into  the  recognizance  themselves,  and 
cited  Gamble  v.  Kilmartin^  1  Cr.  &  D.  568. 


Mr.  Lyneh^  contra — contended,  that  the  recognizance 
being  the  act  of  the  officer  of  the  Court  must  be  taken  to  be 
regular,  and  that  it  could  not  be  given  in  evidence  that 
the  defendants  were  present  below. 

Pbrrin,  J.,  held  the  recognizance  bad.  He  inquired  if 
the  costs  had  been  paid  to  plaintiff,  for  if  so,  he  would 
consider  it  a  waiver  of  the  objection  to  the  recognizance. — 
Costs  had  not  been  paid. 

Decree  affirmed. 
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Jambs  Gradt,   Respondent — William  and  Daniel  1841. 


Grady,  and  John  Malonet,  Appellants.  Nenagh  Spring 

Assizes, 

Decree  in  Ejectment  against  three  defendants;  two  OivU  BUI 

,  ,  Ejectment; 

only  joined  in  the  recognizance,  and  it  was  entered  in  the  three  defend- 

ants  ;  all  were 

Clerk  of  the  Peace's  book  as  an  appeal  by  all.     The  three  served,  and  all 

aoDeared  b&* 

were  served  with  the  ejectment,  and  had  appeared  below,    low.    The 

appeal  was 
entered  as  by 

Mr.  Martkyj  for  defendant,  objected  to  the  recogni- ^®^^^®®.»J?^^ 
zance,   all  the  defendants  not  being  parties ;    he   cited,  '"^  ^®  recogni- 

'  &    r  '  '  lance.     Held^ 

Napier  C.B.D.  p.  87.  bad. 


Messrs.  Brewster j  Q.  C,  and  Lynch  contra — contended, 
that  it  was  not  necessary  for  all  to  appeal.  If  so,  the 
landlord  might  make  some  persons  parties,  who  would 
refuse  to  join  in  the  appeal,  and  so  defendant's  right  might 
be  taken  away,  they  cited  a  decision  by  Baron  Penne-' 
father^  Napier,  C.  B.  D.,  p.  20. 

Perrin,  J.,  ruled,  that  as  the  appeal  was  entered 
as  by  three,  and  only  two  joined  in  the  recognizance,  it 
was  bad :  there  is  no  hardship  in  the  case,  for  two  only 
need  appeal,  and  then  two  only  need  join  in  the  recog- 
nizance. 

Decree  affirmed. 
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1641.  Anonymous. 

ClonmelSpring 
Asnze*.        ^ 

Two  plaintiirs  v^IVIL  BILL. — There  were  two  plaindfis.     It  appeared 

^H^Jl^^       that  one  was  absent  from    the  sessions,   and  the  other 

enter  into  the  present.     The  recofi:nizance  was  only  entered  into  by  the 
recognuanoe.  *  o  j  / 

party  who  was  present  below,  and  there  was  not  any  recog- 
nizance on  behalf  of  the  other. 


Pbrrin,  J,  rukd,  that  the  appeal  could  not  be  heard. 


1841.  Ryan,  Respondent — Flanery,  Appellant. 

Nenagh  Spring 
Assizes.       .^ 

,  ^  ^      Defendant*'  did  not  appear  below,  and  this  was  an 
Appeal  before  *  * 

the  sheriff-,     appeal  before  the  sheriff.     The  notice  of  appeal  required 

the  notice  of       ^^  .  . 

appeal  did  not  on  such  case  by  36  G.  III.  c.  25,  s.  30,  did  not  contain  a 

contain  a 

statement  that  Statement  that  the  deposit  was  made  with  the  sheriff,  but 
was  made  with  the  sheriff's  certificate  of  the  entering  of  the  appeal,  and  of 
sheriff '7  certi!  ^^  lodgment  of  the  deposit  was  served  along  with  it. 
pan^n^U  S>n.  '^^  Agent  for  the  respondent  submitted  that  the  notice 
tamed  this       ^33  j^^d,  and  cited  a  decision  of  J.  Burton.  Nap.  C.  B. 

statement,  '         r 

Held,  suffi-      Dig.  84,  to  that  effect. 

cicnt. 

Pbrrin  J.,  ruled,  that  the  certificate  containing  the  ne- 
cessary statement  having  been  served  with  it,  it  was 
sufiicient. 
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O'Brien,  Appellant — Bourkb,  Respondent.  ^     ^^^-    ^ 

Nenagh  Spring 
_^  Assizes. 

X  HE  defendant  below  was  a  feme  sole.    There  was  a  dis  j^^^^i^  ft^,„  ^ 
miss  on  the  merits,  and  plaintiff  appealed.    Defendant  dismiss.    A 
h^  since  been  married.  fendant  below 

marries  before 
the  appeal  is 
,         heard,  it  can- 
Mr.  F.  Meoffher,  agent  for  the  respondent,  submitted  not  be  tried, 

that  the  appeal  could  not  be  heard,  as  there  should  be  not  being  be- 

.^1  J  .     .  .J  <     .  fore  the  Court. 

either  a  decree  against  a  mamed  woman,  or  against  a  person 
who  was  not  on  the  record. 


Mr.  Martleiff  contra — surged  that  it  was  analogous  to 
where  a  verdict  was  had  against  9k  feme  soUy  and  she  married; 
in  such  a  case  the  judgment  could  be  entered  up  against 
theliusband. 

Pbrrin,  J. — In  such  a  case  there  is  a  suggestion  entered 
on  the  roll  to  bring  the  husband  before  the  Court,  but 
I  cannot  make  a  decree  against  a  person  not  before  me. 
He  changed  the  dismiss  on  the  merits  into  one  without 
prejudice. 
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IB^^'  Caulfield,  Respondent — Kbttlewbll,  Appellant. 

Waterford 

Spring ABiizei.  DecREE  for  Plaintiff  and  Appeal.— The  barrister 
Ciyil  bUl  main,  jj^q  f}^^  following  retum  :— This  was  an  action  by 
against  an  in-  indorsee  afi^ainst  acceptor,  for  £20  balance  due  on  foot  of 

solvent  on  a  *^  '^ 

bUl  accepted    a  bill  of  exchange,  dated  31st  May,  1839,  and  payable  in 

by  him  prior 

to  his  insol-  three  months  after  date,  drawn  by  Edward  Fleming  on,  and 
having  given  accepted  by,  defendant,  and  endorsed  by  drawer  to  plaintiff, 
insolvency  to  'The  bill,  when  produced,  appeared  to  have  been  indorsed 
who^he^knew  "^  blank  by  Fleming.  It  also  appeared  that  defendant 
thrill ^thr *h ^*®  discharged  as  an  insolvent  in  January,  1840,  and  had 
the  bill  in        returned  the  bill  in  question,  amone^  other  debts,  as  due  by 

question  was  i  ^  o  j 

returned  in  his  him  to  Fleming.  No  notice  was  given  to  plaintiff  of  the 
schedule. 

proceedings  in  the  insolvency  matter,  nor  was  he  returned 

as  a  creditor  in  defendant's  schedule.  For  the  defendant,  it 
was  insisted  that  the  debt  was  really  due  to  Fleming  ; 
that  the  bill  had,  in  point  of  fact,  not  been  endorsed  to 
plaintiff,  till  it  was  over  due ;  that  plaintiff  had  given  no  con- 
sideration for  it,  and  that  his  name  was  merely  used  for  the 
benefit  of  Fleming.  It  appeared  in  evidence  that  the  bill 
in  question  was  a  renewal  of  a  bill  previously  passed  to 
Fleming^  and  handed  over  by  him  to  plaintiff;  that  the  de- 
fendant being  aware  that  the  original  bill  was  in  the  hands 
of  plaintiff,  Caulfield^  and  being  anxious  to  get  time,  had  sent 
to  Flemingy  when  the  original  bill  became  due,  and  requested 
of  him  to  ask  the  plaintiff,  Caulfield^  to  renew  it.  That 
Fleming  and  Cavdfield  both  attended  at  the  house  of  defend- 
ant, by  appointment,  for  the  purpose  of  renewing  the  bill. 
That  the  renewed  bill  on  which  this  action  was  brought, 
was  drawn  and  perfected  in  the  presence  of  both  Fleming 
and  Caulfieldy  and  was  at  the  same  time  endorsed  in  blank 
by   Fleming^  and  handed   to  plaintiff.      This  took  place 
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before  the  insolvency  of  defendant.     I  left  it  to  the  jury  to       ie4i. 
say,  whether  or  not  the  bill  in  question  was  endorsed  to   Caulfield 
plaintiff,  with  knowledge  of  defendant,  before  it  became  due,  Kettle  well 
and  whether  the  defendant  was  aware  of  its  being  in  plain- 
tiff's hand  at  the  time  he  filed  his  schedule,  and  obtained 
his  discharge,  informing  them,  that  if  such  were  the  fact, 
I  thought  the  defendant  was  not  discharged  from  the  debt. 
They  found  that  the  bill  was  endorsed  to  plaintiff,  with  de- 
fendant's knowledge,  before  it  became  due,  and  prior  to  the 
insolvency,  and  accordingly  I  decreed  for  plaintiff. 

Pebrin,  J. — Caulfield  had  no  notice  of  the  insolvency 
proceedings ;  the  defendant  knew  he  was  holder  (a). 

Affirm  the  decree. 

(a)  See  Pugh  and  Hookham,  5  C.  ft  P.  376. 


Fleming,  Appellant — Kettlbwell,  Respondent.  1841. 

^  Waterford 

In  this  case  the  banister  sent'  up  the  following  certifi-  spring  Assizes. 

*  Civil  bill  main- 

cate: — This  was  an  action  for  £11   \6s.  7d.  on  foot  of  an  tainable 
I.  O.  U.,  dated  23rd  June,  1840,  signed  by  defendant,  solvent,  on  an 
It  appeared,    that  defendant  was  discharged  as  an  in- for  a  debf  due 
solvent,  in  January,    1840;   that  the  orighial  debt,  of  f^'oW^e j! 
which  the  I.  O.  U.  was  an  acknowledgment,  had  accrued  *^i^n^^''o7thV 
due  prior  to  the  insolvency,  and  that  the  plaintiff  had  been  ^f *®  Insolvent 

*  Act,  8  &  4 

returned  in  the  schedule  for  other  debts,  but  not  for  this.  ^'^'-  ^*  I^^* 
That  due  notice  had  been  given  to  plaintiff  of  the  filing  of 
petition  and  schedule,  and  that  plaintiff  did  not  object  at 
the  time  of  defendant's  discharge,  to  the  amount  for  which 
he  was  returned,  or  require  the  debt  in  question  to  be  in- 
serted. The  original  debt  was  for  costs  incurred  by  plain- 
tiff in  consequence  of  having  been  sued  on  bills  in  which 
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1841.       he  had  joined  defendant  for  his  aocommodation ;  and  it  was 


WhKutuo  piKHred  that  the  LO.U.  in  question  had  been  passed  to  in*- 
Kkttlswsix  duoe  plaintiff  to  abstain  from  taking  some  threatened  pro- 
ceedings against  defendant.  It  was  objected  on  part  of 
defendant,  that  a  secimty  or  acknowledgment  passed  to  a 
creditor,  by  an  insolvent,  subsequent  to  his  discharge  for  a 
debt  due,  prior  to  insolvency,  was  void,  and  therefore  no 
action  could  be  sustained  thereon  against  the  insolvent,  even 
though  the  particular  debt  was  not  included  in  the  sche- 
dule, provided  the  creditor  had  notice  of  the  insolvency,  and 
an  opportunity  of  insisting  on  an  amendment  of  the  schedule, 
I  dismissed  the  bill. 

Mr.  Brewster^  Q.C.,  for  appellant,  submitted,  that  a 
subsequent  promise  by  an  insolvent  to  pay  a  debt,  contracted 
prior  to  insolvency,  was  good ;  Rea  v.  M^Cabe^  Hayes,  484. 

Perrin,  J. — Does  not  the  late  act  render  such  a  promise 
not  binding  ? 

Mr.  Brewgter.'^Tbk  was  before  that  act  was  framed^ 
and  it  was  not  to  have  a  retrospective  operation. 

Perrin,  J.,  called  for  the  act  (3  and  4  Vict.  c.  107,)(a) 


NoTB.~In  a  case  giTon  in  Nap.  C.  B.  Dig.  p.  39,  it  is  said  that  Baron 
Fo$ter  and  Juitice  Torrens  held,  that  a  civil  bill  was  not  maintainable  on 
auoh  a  promise.  The  aoundness  of  the  deoision  is  there  questioned.  It 
was  not  cited  in  the  discussion  of  this  ease. 

(a)  Sec.  62 — "  And  be  it,  &c.,  that  after  any  person  shall  become 
**  entitled  to  the  benefit  of  this  act,  by  any  such  adjudication  as  aforesaid, 
no  writ  of  Capia$  ad  SatirfaeiMitfym,  Fieri  FacioM^  or  other  writ  of 
execution,  against  the  body,  goods,  or  chattels,  of  such  prboner,  shall 
'*  issue,  on  any  Judgment  obtained  against  such  prisoner,  for  any  debt  or 
**  sum  of  money,  with  respect  to  which  such  person  shall  hare  so  become 
"  entitled,  nor  in  any  action  upon  any  new  contract,  or  security  for  pay- 
ment thereof,  except  upon  the  judgment  entered  up  against  such 


«« 
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and  after  consulting  it,  subsequently  reversed  the  dismiss,       1841. 
and  decreed  for  plaintiff.  Flbmino 

V, 

Kbttlewbu. 
"  prUoner,  accordiog  to  this  Act,  and  by  spedal  order  of  the  said  Court, 

"  obtained  for  that  purpose,  as  hereinbefore  mentioned ;  and  that  if  any 

"  suit  or  action  shall  be  brought,  or  any  Scire  Facias  be  issued  against 

"  any  such  person,  his  heirs,  executors,  or  administrators,  for  any  such 

"  debt  or  sum  of  money,  or  upon  any  new  contract  or  security  for  pay- 

*'  ment  thereof,  or  upon  any  judgment  obtained  against,  or  any  statute 

"  or  recognizance  acknowledged  by  such  person  for  the  same,  except  as 

"  aforesaid,  it  shall  be  lawful  for  such  person,  &c.,  to  plead  generally, 

'*  that  he  was  duly  discharged." 


Fleming,  Respondent — Kettlewbll,  Appellant       s_l®lll_^ 

Waterford 
Pp  SpringAtnxes, 

JLHIS  was  between  the  same  parties,  and  the  barrister  ciyii  bill  main- 
sent  up  the  following  certificate : — This  was  an  action  for  pp^ij  to  in- 
£20,  which  plaintiff  had  paid  to  his  own  attorney,  in  1840,  J'^fn^* 
for  law  costs  in  certain  proceedinfifs,  on  foot  of  certain  bills  lf^\  P^^*"  ^ 

*  °  his  insolyenoy, 

of  exchange,  in  which  plaintiff  had  joined  defendant,  for  the  "^^^^  the 

damage  did 

accommodation  of  defendant ;  defendant  was  discharged  as  not  accrue  till 

after  the  in- 

an  insolvent  in  January,  1840  ;  various  proceedings  had  been  solvency, 
taken  prior  thereto,  against  plaintiff;  plaintiff  had  entered 
appearances  to  actions  thereon,  and  taken  defence  for  the 
purpose  of  obtaining  time — and  this  was  done  at  the  sug- 
gestion and  by  the  wish  of  defendant,  who  sent  communi- 
cations from  time  to  time  to  plaintiff's  attorney  on  the 
subject,  requesting  him  to  take  any  steps  which  would 
cause  delay  and  gain  time.  Subsequent  to  discharge  of 
insolvent,  plaintiff  was  obliged  to  pay  his  attorney  £20 
for  the  costs  of  these  proceedings,  which  were  admitted  to 
be  substantially  for  defendant's  benefit,  although  the 
plaintiff's  attorney  had  always  acted  for  plaintiff  as  his  em- 
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1841.        ployer.    No  part  of  this  demand  was  in  defendant's  sche* 

Flbmino     dule.  I  considered  that  this  debt  having  accrued  subsequent 

Kettlbwell  to  defendant's  discharge,  the  insolvent  was  not  discharged 

therefrom,  and  the  jury  having  found  that  the  proceedings 

were  sanctioned  and  directed  by  defendant.     I  decreed  for 

plidntiff. 

Pbrrin,  J. — This  was  an  action  for  money  paid  under 
a  promise  to  indemnify,  and  the  damage  did  not  accrue 
untU  after  the  insolvency(a). 

Affirm  the  decree. 

(a)  Hoeken  t.  Brown,  4  Bingh.  N.  C.  409 ;  Abbott  ▼.  Bruere,  5  Bingh. 
N.  C.  596 ;  Freeman  y.  Burge$i,  4  Bing.  416. 


^    ^^^'    ^  LoNGAN,  Appellant — Walsh,  Respondent. 

Water/ord 
Spring  Assizee, 

CivUbaieject- OlVIL  Bill  Ejectment  against  respondent,  as  an  over- 
orerh^i^  holding  tenant.  The  defendant  below  set  up  an  equitable 
civU  WU  suted  defence,  on  which  phuntiff  was  dismissed.  He  now  ap- 
a  demand  of    pealed,  and  a  jury  of  twelve  was  sworn. 

possession  by    *  '  j     j 

the  landlord 

on  the  SOth  It  was  now  proved  that  respondent  was  yearly  tenant;  that 
mand  was  a  notice  to  quit  (in  the  usual  form,)  on  the  29th  September 
EaSiff  on^the*  next  was  served,  dated  16th  January,  1840.  One  Meade^ 
and  by  Sie  ^  bailiff  of  plaintiff,  proved,  that  he  made  a  demand  of  pos- 
sonw^da **after ^®^*^^  ^^  ^^®  ^^^  September;  a  subsequent  demand  of 

the  30th  Sept. 

Heldj  the  plaintiff  was  entitled  to  recover, — it  is  enough  to  make  a  demand  on  the  pre- 
mises of  the  person,  whoever  it  may  be,  found  in  possession. 

A  notice  to  quit  on  the  29th  Sept.  was  proved,  another  notice  to  quit  on  the  25th 
March  following,  was  held  to  be  an  absolute  waiver  of  the  former  notice,  and  not  a 
question  for  the  jury. 
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possession,  on  some  day  after  the  30'th  September,  was 
proved ;  this  demand  was  made  of  the  niece  of  defendant, 
who  was  the  only  person  on  the  premises,  and  was  made 
by  Longan  in  person. 

Mr.  Hassard^  counsel  for  the  respondent,  submitted  that 
plaintiff  should  be  non-suited.  The  civil  bill  verified  by 
plaintiff's  affidavit,  stated  the  demand  of  possession  to  have 
been  made  by  Lofngan  himself  on  the  30th  September. 
Meajd£s  evidence  showed  that  the  demand  was  made  by 
the  bailiff,  not  by  Longan^  and  in  that  case  the  civil  bill 
is  wrong,  for  there  is  a  different  form  given  where  the 
demand  is  by  bailiff  or  receiver(a),  and  this  demand  was 
made  on  the  29th,  not  on  the  30th.  The  subsequent 
demand  was  insufficient,  as  made  on  the  niece,  not  on  the 
tenant. 

Richards,  B. — I  think  there  has  been  a  sufficient  demand 
of  possession,  a  demand  on  the  29th,  and  then  on  some  day 
after  the  30th  is  sufficient(i).  The  time  in  the  civil  bill 
is  laid  under  a  videlicet.  As  to  the  objection  that  the  de- 
mand was  made  on  the  niece,  it  is  enough  for  the  landlord 
to  go  on  the  premises  and  make  the  demand  of  whomsoever 
he  finds  in  possession. 

'  Mr.  Hassard  then  urged  the  inconvenience  of  such  a  de- 
mand being  made  behind  the  tenant's  back. 

Richards,   B. — It  would  be  a  greater  inconvenience' 
that  the  landlord  should  go  look  for  the  tenant ;  it  must  be 
taken  that  the  person  left  in  possession  has  authority  to 
receive  the  demand. 

(a)  58  O.  39,  c  3,  schedule  B.  C. 

(i)   Tunstead  v   Kinsella,  I  C.  &  D.  210. 
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18*1.  Mr.  Hatutrd  then  said,  there  was  no  evidence  given  of 

LoNOAN  commencement  of  tenancy,  except  the  notice  to  quit,  and 
Walsh,  he  produced  a  second  notice  to  quit,  dated  2l8t  September, 
1840,  in  the  same  form  as  the  former  one,  calling  on  de- 
fendant to  quit  on  25th  March.  It  was  stated  that  the 
barrister  had  left  it  to  the  jury  to  say,  whether  the  notice 
was  meant  to  be  in  the  alternative. 

Richards,  B.',   refused  to  leave  this  question  to  the 

jury,  but  held  it  to  be  a  clear  waiver  of  the  first  notice, 

and  therefore —  * 

Affirmed  the  dismiss. 


1841.  Phelan,  Appellant — Kbllt,  Respondent. 

Kilkenny       —^ 

SpringAssizes.  X  HIS  was  an  ejectment  on  notice  to  quit,  dismiss,  and 
ment,  dismiM  appeal. — Plaintiff  claimed  under  an  assignment  by  a 
deed'iJnder^  sheriff's  Sale;  the  assignment  was  produced  below,  and 
daime<f^^**^"^*  admitted  in  evidence  by  reason  of  the  insufficiency  of 
not  properly    fj^Q  stamp.     The  assiimment  was  now  offered  in  evidence, 

stamped.  *  ° 

Plaintiff  ap-     properly  stamped. 

pealed,  and       ^     ^      ^  *^ 

the  deed  being 
now  properly 

stamped,  was  Messrs.  RoUeston  and  Floody  counsel  for  defendant, 
evidence  on  argued  that  it  was  not  admissible.  This  is  new  evidence, 
®  *PP®  •  and  though  new  evidence  is  admissible  on  the  appeal,  it 
must  -be  evidence  of  facts  existing  at  the  time  of  the  appeal ; 
at  that  time  plaintiff  had  no  title  in  a  court  of  law — the 
title  has  accrued  since,  and  therefore  plaintiff  should  bring 
a  new  ejectment — cited  Nap.  C.  B.  D.  187. 

Perrin,  J.,  after   consulting  with  Baron  Richards.— 
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I  have  had  a  good  deal  of  doubt  in  this  case  but  I  de- 
cide that  the  evidence  is  admissible ;  it  is  impossible  to 
distinguish  this  case  from  a  failure  of  proof  by  reason  of 
the  absence  of  a  subscribing  witness,  or  a  deed  not  being 
forthcoming.  It  is  not  like  the  case  of  an  insolvency  oc- 
curring after  the  decree,  which  has  been  cited  from  Napier, 
This  is  not  the  accruing  of  a  new  title ;  the  title  was  as 
valid  before. 


1841. 


Kebly,  Respondent — Feehan,  Appellant. 


1841. 


Kilkenny 
SpringAnizes, 

X  HIS  was  an  appeal  from  the  renewal  of  a  decree ;  the  Appeal  lies 

from  a  renewal 

original  decree  was  obtained  in  January,  1837,  for  a  debt  of  a  decree, 
incurred  in  April  1836 ;  defendapt  became  insolvent,  and 
was  discharged  in  June,  1837  f  he  returned  plaintiff  as  a 
creditor  for  this  debt  in  his  schedule.  The  agent  for 
plaintiff  submitted  that  there  was  no  appeal  from  a  renewal, 
and  cited  Nap.  C.  B.  D.  62. 


Pbrrin,  J.,  said  it  would  be  monstrous  that  the  defendant 
could  have  no  relief  when  the  debt  was  already  dis- 
charged. He  reversed  the  decree,  but  as  the  discharge 
was  not  brought  before  the  barrister,  reversed  it,  on  defend- 
ant paying  the  costs  above  and  below. 


36  SPRING  ASSIZES,  4  VICT. 


1841  In  re  Dbnroache. 


Kilkenmf 

r^'^Ti"***'  jVIr.  Brewster^  Q.  C,  on  behalf  of  certain  rate'payere,  ob- 
Act.    Under  jected  to  the  presentment  for  printing  done  for  the  Grand 

the  47th  sec- 
tion, the  Jury  by  Abraham  Denroache ;  first — because  there  was  no 

sheriff  is  not  ^   .    •  ii»vi 

incapaciuted  contract ;  and  it  IS  necessary,  under  the  47th  sec.  of  the 
contractor,  Grand  Jury  Act,  that  all  works  should  be  done  by  con- 
contractor  ^  tract.    It  was  then  stated  that  there  was  a  contract  for  seven 

before  he  was   _--^_- 
appointed  to     y«»™- 
the  office.  The 

hare  power  to  Mr.  Brewster  objected  that  such  a  contract  was  illegal, 
tracts  for  a  ^  ^^  Grand  Jury  had  no  power  to  make  a  contract  for  that 
^®"'  time. 


Richards,  B.,  said,  that  the  point  had  been  con- 
sidered by  the  Judges ;  and  that  though  his  own  opinion 
was,  that  they  had  only  power  to  contract  from  Assizes  to 
Assizes,  yet  that  the  majority  of  the  Judges  thought  that 
they  might  contract  for  a  year. 

Mr.  Brewster  then  objected  that  he  was  sheriff,  and  as 
such,  incapacitated  firom  holding  the  contract  under  the 
47th  section(a). 

Richards,  B.,  said  that  he  had  the  contract  before  he 
was  sheriff,  and  it  was  an  office  he  could  not  refuse,  and 
the  Act  could  not  operate  to  deprive  him  of  the  contract 
under  these  circumstances(i). 

(a)  **  Nor  shall  any  County  Officer  or  person  in  his  employment  under- 
take or  be  interested  in  any  contract  under  this  Act,"  47  sec. 
(6)  See  next  case,  in  re  Graham. 
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In  re  Graham.  is4l 


-, " 


Inspector  of  Weights  and  Measures.  SpringAssizes. 

JM  R.  B.  Wabh  applied,  as  a  rate-payer^  that  the  present-  Inspector  of 

«rA|^||^e   Ann 

ment  of  the  salary  to  Benjamin  Crraham,  as  inspector  of  measures, 
weights  and  measures,  should  be  quashed,  as  he  was  dis-  23d  section  of 
qualified  under  the  Act  from  holding  the  office,  being  a  c.  63  has  not 
maker  of  weights  and  measures.  aretrospeo- 

^  tive  operation 

on  persons  in 
office  before 

Richards,   B.,   said,    that   the    proper  course  was  to  ^^®  P^^^^S  o^ 

'^     '^  that  Act 

enter  a  traverse  to  the  presentment,  but  as  the  Grand  Jury 
wished  to  know  whether  they  were  constrained  by  law  or 
not,  to  dismiss  Mr.  Graham^  he  being  in  all  other  respects 
most  eligible,  he  would  hear  counsel  on  it. 


Mr.  Brewster,  Q.  C,  counsel  for  Mr.  Graham,  submit- 
ted that  this  section  had  not  a  retrospective  operation ;  and 
that  as  Mr.  Graham  was  in  office,  and  appointed  before  it 
passed,  he  was  not  disqualified.  He  relied  on  the  2nd 
section  in  support  of  this,  and  the  4  &  5  W.  IV.  c.  49,  ss. 
6,  8,  as  showing  that  such  an  appointment  was  legally 
made  before  the  5  &  6  W.  IV.  c.  63,  came  into  operation. 

Mr.  Walsh,  contra. — The  saving  clause  was  not  intended 
to  keep  in  office  the  inspector  longer  than  the  next  Grand 
Jury ;  there  was  no  appointment,  for  it  ended  with  each 
Grand  Jury  and  began  with  the  next ;  besides,  Mr.  Graham 
had  entered  into  recognizance  under  this  last  Act,  and 
therefore  his  appointment  derived  vitality  under  it. 

Richards,  B. — In   construing  a    dbabling  statute,-  I 
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1841.       am  not  disposed  to  extend  it;  and  as  at  present  advised,  I 


^ 


In  re  think  it  was  only  intended  to  apply  to  future  appointments. 
The  2d  section  countenances  this  view ;  and  I  think  the 
appointment  by  a  Grand  Jury  has  efficacy  after  the  dissolu- 
tion of  the  particular  Grand  Jury  making  it ;  at  all  events 
the  case  is  not  properly  before  me ;  there  is  no  traverse— 
the  question  may  be  raised  by  eerHarari  before  the  proper 
tribunal ;  but  if  I  decided  now  that  Mr.  Graham  was  dis^ 
qualified,  he  would  have  no  remedy. 

5  &  6  W.  4,  c.  63,  8.  23,  "  and  be  it  enacted  that  after  the  pas- 
sing of  this  Act,  no  maker  or  seller  of  veights  and  measures  or  person 
employed  in  the  making  and  selling  thereof,  shall  be  appointed  an  inspec- 
tor of  weights  and  measures  under  the  provisions  of  this  Act.**  2nd  se<>- 
tion ;  "  Provided  always  and  be  it  enacted  that  nothing  herein  contained 
shall  extend,  or  be  construed  to  extend  to  interfere  with  any  Acts  done  on 
applications  made  under  the  authority  of  the  said  Act."  (4  fc  5  W.  4,  e.  49.) 


1841. 


Croum  Side. 


Murphy's  Case. 


ClonmelSpring 

D  •  decla-  CROWN  sought  to  give  in  evidence  a  dying  declaration. 
'***°^  -d^*  I  ^*  ^*^  proved  that  the  deceased,  at  the  time  of  making 
have  no  hope   u  g^ij^  <«  J  have  no  hopes  of  recovering  unless  it  be  the 

of  recovering, 

unless  it  be       *<  will  of  God." 

the  will  of 

God."    Held, 

misslble.  Mr.  Hassard  for  the  prisoner,  objected  to  its  admission, 

and  contended,  that  this  was  only  what  any  Christian 
would  say  in  an  ordinary  sickness ;  that  it  did  no  show 
that  he  believed  himself  to  be  without  hope  of  recovery. 

HiCHARDs,  B.,  refused  to  admit  it. 


^-^ 
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RSGINA   V.    AnDBRSON.  1841. 


Clonmei 


SpringAssizes, 

Prisoner  was  indicted  for  penury,  under  one  of  the  Ped^y.   The 

offence  was 

Mutiny  Acts,  5  W.  IV.   c.  5,   s.   78.     The  indictment  charged  to 

,  haye  been 

stated  the  affidavit  to  have  been  made  before  W.  H.  Riall^  committed 
Mayor  of  Clonmei,  and  «/•  P.  having  competent  authority  the  Mutiny 
under  said  Act  to  attest  soldiers  for  enKstment.      The  indictment 
prisoner  had  sworn   before  him  that  he  was  not  an  ap-  ^^oluaw 
prentice  at  the  time,   and   it  was  proved  that  he  was.  ^^^  ***^- 
Case  for  Crown  having  closed, 


Mr.  BoUeston  for  prisoner,  objected  to  the  indictment 
for  not  concluding  against  the  form  of  the  statute,  though 
it  was  framed  under  the  Act ;  it  concludes  as  an  indict- 
ment at  common  law,  and  cannot  be  sustained. 


Richards,  B.,  directed  an  acquittal. 


5  W.  4,  c.  5,  8.  78,  "  and  be  it  enacted  that  all  oaths  which  are 
authorized  and  required  by  this  Act,  may  be  administered  (unless 
where  otherwise  provided)  by  any  Justice  of  the  Peace  or  Magistrate 
acting  as  such,  and  that  any  person  taking  a  false  oath  in  any  case  where- 
in an  oath  b  required  to  be  taken  by  this  Act,  shall  be  deemed  guilty 
of  wilfiil,  and  corrupt  perjury,  and  being  thereof  duly  convicted,  shall  be 
liable  to  such  pains  and  penalties  as  by  any  law  now  in  force,  any  person 
convicted  of  wilful  and  corrupt  perjury,  are  subject  and  liable  to.** 
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^  ^^^'   ^  Mohidb's  Case. 

ClonmelSpring 
Anizes, 

After  pri-        JL  HE  case  for  the  crown  having   closed — ^prisoner  at- 

soner'B  caae  »  mi  i  i 

closed,  crown  tempted  to  prove  an  alibi.     The  crown  then  sought  to  give 

WAS  ftllowod  J 

togiTe  in  in  evidence  prisoner's  statement  before  a  magistrate,  signed 
statement  of  ^Y  himself,  to  meet  the  alibis  by  showing  that  the  pri- 
meet  ^'a/i&^  soner  had  given  a  different  account  of  where  he  was  on 

set  np  for  him.  ^-jj^t  day. 


Mr.  CosteUo  for  the  prisoner  objected  to  the  Crown 
giving  in  evidence  what  ought  to  have  been  a  part  of  their 
original  case. 

Richards,  B.,  after  consulting  with  Perrin,  J.,  ad- 
mitted the  evidence  as  a  rebutting  case.  The  materiality 
of  this  piece  of  evidence  was  only  brought  about  by  the 
case  which  prisoner  [made,  and  the  Crown  could  not 
anticipate  it.     I  will  admit  it  subject  to  the  objection. 


1641.  Brien's  Case. 


ClonmelSpring 
Asiizes. 

To  constitute  PRISONER  was  indicted  under  10  G.  IV.  c.  27,  for 

a  wonnd  dan- 
gerous to  life,  inflicting  a  wound  dangerous  to  Ufe,  and  in  another  count, 

the  life  must  ,  ,      _ 

have  been  at  for  grievous  bodily  harm.  The  medical  man  gave  evidence 
actuaUy  in  that  the  cut  was  of  such  a  nature,  that  if  the  bleeding  had 
mCTely 'iScdy    ^^^^  suffered  to  contmue,  he  would  have  died. 

to  be  so,  if 

not   properly  attended  to. 
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Richards,  B.,  told  the  jury  that  this  was  not  enough  to    .  i84l. 


constitute  such  a  wound  within  the  meaning  of  the  Act ; —  Bbien's  Cass. 
that  the  life  must  have  been  in  actual  danger  at  some  time, 
not  merely  that  it  would  have  been  endangered,  if  proper 
care  had  not  been  taken.     Prisoner  was  acquitted  on  the 
first,  and  found  guilty  on  the  second  count. 


CASES 

ON  THE 

NORTH  EAST  CIECUIT 


CivU  Side* 


^    ^^^'    ^  Mulligan,  Appellant — Coleman,  Respondent. 

Dwndalk 
SprimgAstixes, 

Debt  for  use    DeBT  for  use  and  occupation  of  a  house — Decree  by 

and  oocnp»-  '^  ^ 

^on  of  a  house,  the  Assistant  Banister — Appeal.     It  appeared  that  the  ap- 

The  house  had 

been  in  the      pellant's  mother  had  occupied  the  house  for  twenty  years, 

occapation  of 

Che  defendant,  Without  payings  any  rent.  Jamt^  Murtagh^  from  whom 
whom  he  de-  ^^^  derived,  had  paid  £10,  for  leave  to  build  the  house  on 
wards  of  20  ^^  ground.  On  his  mother's  death,  the  appellant  came 
SefSadant  con-  ^*^  possession  of  the  house.  He  had  never  paid  any  rent 
rraf^t^the^  for  it.  Three  years  ago  the  appellant  made  an  express 
P}*^^»  *^^    agreement  for  the  pa3rment  of  rent ;  and  he  claimed  a  set- 

pieaoeci  a  sec 

off  for  work     off  at  the  trial  below,  for  work  and  labour. 

and  labour. 
Held^  that  the 
defendant  had       ^  , 

estopped  him-  Mr.  Gartland^  agent  for  the  appellant.  The  title  being  in 
proTing  the  question  the  barrister  had  no  jurisdiction.  There  was  no 
the^caro^was^  relation  of  landlord  and  tenant(a). 

within  the 

the asststiut^        («)  Cahery,  appellant;  M*Coy,  respondent,  J  Cr.  &  Dix.  C.  C.  281>, 
barrister. 
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Mr.  WkUeside,  for  respondent. — This  case  differs  from  the        1841. 
case  in  Cr.  &  Diz.    Here  there  was  an  express  agreement  Anomtmodb. 
and  the  appellant  pleaded  a  set  off  below. 

Pbmnbfather,  B. — If  there  was  any  question  of  title 
in  the  case,  the  barrister  could  not  have  gone  into  it.  But 
by  the  contract,  which  has  been  proved,  the  defendant 
has,  in  my  opinion,  estopped  himself,  from  disputing 
the  title. 


Anonymous.  1841. 

CarrickferguB 
Spring  AMsizet 

Appeal  from  a  Manor  Court  decree. — It  was  admitted  To  bring  a 

person  within 

that  the  appellant,  the  defendant  below,  did  not  reside  the  jurisdiction 

of  a  manor 

within  the  manor,  and  that  the  cause  of  action  arose,  and  conrt,  he  most 

reside  in  the 

that  the  defendant  had  been  served  with  process  in  the  manor.    The 

mere  service 

manor.  of  process 

within  the 
manor  is  not 

Pbnnbfather,  B.— That  will  not  do.    The  residence  "-^^i^^*- 
of  the  defendant  must  be  within  the  manor.     A  man  may 
be  passbg  through  the  manor  and  be  served  with  process, 
but  that  will  not  bring  him  within  the  jurisdiction. 
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1841.  O'Neill,  Appellant — Macaulbt,  Respondent. 

CarrickferguB 
Spring  A»9ize». 

An  error  fai     ApPEAL   from  a   Manor  Court  decree The  decree 

the  date  of  the 

decree  as  re-    bore  date  the  29th  of  October ;  the  recognizance  entered 

cited  in  the 

recognisance    into  by  the  appellant  recited  that  the  decree  had  been  ob- 

entered  into 

by  the  appel-    tained  on  the  29th  of  August. 

lant,  IB  fatal 

It  was  contended  by  the  agent  for  the  respondent,  that 
the  recognizance  was  to  prosecute  against  a  different  decree 
from  that  which  was  obtained  in  the  court  below. 


On  the  other  side,  it  was  said  by  the  agent  for  the  ap- 
pellant, that  the  condition  of  the  bond  was  the  only  mar- 
terial  part,  and  that  was  right.  The  part  in  which  the 
mistake  was  made  was  mere  recital. 

Pennefathbr,  B. — Thought  the  objection  good,  and 
affirmed  the  decree  with  costs. 


jg..  Blair,  Appellant — Crone,  Respondent. 


-* 


Carriekfergus 

Debt  for  use  and  occupation — Appeal  from  the  As- 

Vrhere  an  ap- 
peal is  entered  sistant  Barrister's  decree  by  consent  and  deposite  made. 

by  consent,  the 
neoessitv  of 

notice  of  ap-        Mr.  Whiteside^  for  the  respondent,  objected  that  six  days 
^ts'^be  *  notice  of  appeal  had  not  been  given  as  required  by  36  Geo. 

given  though    ttj    «    or    „    ^0 

the  appeal  is     ^^^-  ^-  ^>  ^'  ^"* 

decided  on  new 

eTidenoe,  if  there  be  fraud  on  the  part  of  the  respondent. 
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Mr.  Napier  and  Mr.  T.  K.  Lowry^  for  the  appellant. 1841. 

The  appeal  was  by  consent,  and  therefore  the  respond-       Blaik 
ent  has  precluded  himself  from  making  the  objection.  Cbons. 

Pbnnbfathsr,  B. — There  was  an  agreement,  and 
therefore  the  necessity  of  the  six  days  notice  was  waived. 

The  decree  was  reversed  on  evidence  not  adduced  in 
the  court  below. 

Mr.  Whiteside. — Where  the  appeal  is  decided  on  new  evi- 
dence, it  has  been  decided  that  no  costs  should  be  ^ven. 

Pbnnefather,  B. — I  will  not  lay  down  any  general 
proposition,  nor  do  I  over-rule  any  case ;  I  am  deciding 
this  case  on  the  merits ;  I  give  costs  because  I  think  a 
fraudulent  attempt  has  been  made  by  the  respondent  to 
sustain  his  case. 


1841. 

White,  Appellant — M^Connbll,  Respondent.  Carrickfergus 

Spring  Assizes* 

Assumpsit  for  maintenance  of  defendant's    wife — Tobrinffa 

case  within 

Decree  in  the  Manor  Court.     Appeal.     The  promise  was  the  jurisdic- 
tion of  a  manor- 
made,  and  the  defendant  resided  within  the  manor,  but  the  court,  the  con- 
sideration, 
cause  of  action  arose  out  of  the  jurisdiction.  the  promise, 

and  the  resi- 
dence of  the 

It  was  contended,  on  the  part  of  the  appellant,  that  the  defendant, 

must  be  within 

consideration  of  the  promise  must  arise  within  the  juris-  the  manor, 
diction,  and  Napier,  C.  B.  Dig.  161,  was  cited. 

Pennefather,  B. — The  promise  and  the  consideration 
must  both  be  within  the  manor,  as  well  as  the  residence  of 
the  defendant. 

Decree  reversed,  with  costs. 
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1841.  Chattxbton,  Appellant — M^Alistbr,  Respondent. 


CarrickferptM 
SpringAstizeM* 
A  memorao- 
dom  of  the 

Siyment  of 
terest  within 
six  yean  made 
by  a  third 
person  on  the 
back  of  a  pro- 
missory note, 
at  the  request 
of  both  parties, 
will  take  a 
case  ont  of 
the  statute  of 
limitations. 


ASSUMPSIT  on  a  promissory  note  decree  by  the  Assis- 
tant Barrister — Appeal — The  appellant  reUed  on  the  Sta- 
tute of  Limitations,  as  a  defence.  It  appeared  that  a  memo- 
randum of  the  payment  of  interest  within  six  years  had 
been  made  on  the  back  of  the  note  by  a  third  person,  at 
the  request  of  both  parties. 

Pennbfathbr,  B.,  affirmed  the  decree. 


1841. 


Gray,  Appellant — Jonbs,  Respondent. 


CarrickferffUB 

Spring AMMizei.  (jASE  for  seduction— Decree  by  the  Assistant  Barrister 

Joinder  of 

hnsband  and    — Appeal  by  Consent. 

wife  in  an 
action  for  se- 

danghter.  Mr.  Whiteside^  for  the  appellant,  objected  to  the  joinder  of 

thov«h\he'     ^^^  husband  and  wife  in  an  action  for  the  alleged  seduction 


2^^      of  their  daughter. 


consent. 


Mr.  Nehon^foT  the  respondent,  contended  that  this  objec- 
tion in  point  of  form,  had  been  waived  by  the  consent  of 
the  parties  to  the  appeal. 

Mr.  Whiteside, — There  was  no  agreement  as  to  the  mis- 
joinder of  the  parties. 


Pbnnefathbr,  B.,   held  the  objection  fatal,  and    re- 
versed the  decree,  with  costs. 
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Powis,  Appellant — M^Brin,  Respondent.  ig4i. 

•  Carrickfergus 

Assumpsit  for  the  maintenance  of  a  child — ^Decree  SpnngAtnzes. 
by  the  Assistant  Barrister — Appeal.     The  attorney,  for  has  been  a 
the  plaintiff  below  was  not  his  attorney  in  the  appeal.  attoraey 

notice  on  the 
attorney 

Mr.  Joy,  for  the  respondent,  called  for  the  decree,  notice  ^^J*  ^  ^^ 
haviniF  been  served  to  produce  it  on  the  attorney  below,      i^espondent  to 

•^  •  ^  give  secondary 

eyidenoe  of 
the  decree. 

Pbnnbfathbr,  B. — He  is  not  now  the  attorney  on  the 
opposite  side.  That  notice  does  not  entitle  you  to  give 
secondary  evidence  of  the  decree. 


Vancb  r.  FoRSTBR,  and  Others.  1641. 

Carridtfergus 
SpringAsnzei 

OPECIAL  Assumpsit  on  a  policy  of  insurance  afrainst  In  adjostingr 

^  rrn        .     ,        .  .1  .  the  damag^ 

fire.     The  declaration  contained  a  special  count  on  the  in  an  action 
policy  of  insurance,  and  the  usual  money  counts.     The  de-  ^^^ce^  ^ 
fendants  pleaded  the  general  issue.  S^Ltton 

for  the  jury 
is  the  actual 

Mr.  J?.  Holmes f  for  the  plaintiff. — The  estimate  by  which  lo**  of  the 

"^  plaintiff:  that 

the  jury  are  to  calculate  the  damages  is  the  actual  loss  sus-  loss  is  to  be 

estimated  by 

tained  by  the  plaintiff.    That  can  only  be  determined  by  the  expense  of 

restoring  the 
premises  to 
the  tftate  in 
which  they  were  at  the  time  of  the  fire,  not  by  any  settled  rule  of  deduction  for  the  dif- 
ference between  old  and  new  materials,  or  by  the  first  cost  of  the  property  insured. 

Where  a  det^led  account  of  the  loss  sustained  by  the  fire  is  delivered  in  compliance 
with  a  stipulation  in  the  policy,  the  plaintiff  is  not  precluded  from  giring  evidence  of  the 
loss  of  property  not  specified  in  the  account. 


f 
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the  price  of  new  machinery.  The  basis  upon  which  the 
defendants  make  the  calculation  is  this.  From  the  original 
FoBSTER.  cost  of  new  machinery  they  make  a  deduction  on  some 
principle  of  their  own,  for  what  they  call  ^^  wear  and  tear/* 
That  principle  is  £Bdlacious  and  incapable  of  universal  ap- 
plication, because  each  case  must  depend  on  its  own  cir- 
cumstances, according  to  the  state  of  the  machinery  in  each 
particular  case,  and  there  can  be  no  such  general  prindple 
for  ascertaining  the  loss — that  so  much  shall  be  allowed  for 
what  is  called  ^^  wear  and  ^tear."  This  machinery  was  of 
a  permanent  and  solid  nature — ^it  was  as  good  as  new,  and 
would  have  lasted  for  twenty  years.  Unless  it  was  kept  in 
a  constant  state  of  perfect  repair,  the  business  would  not 
have  been  carried  on.  If  the  company  had  made  their 
election,  as  they  might  have  done,  to  reinstate  things  as 
they  were  when  the  insurance  was  affected  instead  of  pay- 
ing money  for  the  loss,  they  could  only  have  reinstated 
things  as  they  stood  at  the  time  of  the  loss,  by  putting  in 
good  new  machinery,  so  that  this  principle  of  calculating 
first  what  it  would  cost  to  put  up  new  machinery,  and  then 
deducting  so  much  for  wear  and  tear,  is  clearly  an  illusory 
principle.  The  plaintiff  has  a  right  to  be  compensated  to 
the  extent  of  the  sum  insisted  on,  for  the  actual  loss  which 
he  has  sustained ;  and  the  question  for  the  jury  will  be, 
what  loss  he  has  actually  sustidned. 

Mr.  Gilmory  for  the  defendants. — The  plidntiff  insists  upon 
having  the  value  of  perfectly  new  machinery  given  to  him, 
as  compensation  for  the  loss  which  he  has  sustiuned.  That 
is  not  the  principle  upon  which  the  loss  is  to  be  estimated. 
Machinery  is  to  be  insured  on  the  same  principle  on  which 
every  other  article  is  insured.  The  loss  must  be  calculated 
in  the  same  way  whether  the  subject  matter  of  the  insurance 
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be  machinery,  furniture,  a  ship,  or  a  carriage.  It  is  per-  ^^  1841. 
fectly  plain,  that  old  worn  out  furniture,  or  even  old 
jGashioned  furniture,  is  not  to  be  estimated  in  the  same  way 
as  new  furniture.  Put  the  case  of  a  ship.  It  has  been 
said  that  this  machinery  must  have  been  kept  in  good 
order.  The  same  observation  applies  to  a  ship.  It  must 
be  kept  In  a  state  of  perfect  repair ;  yet  it  was  never  held 
that  an  old  ship  is  as  valuable  in  all  respects  as  a  new  one. 
The  age  of  a  ship  is  one  of  the  circumstances  by  which  it 
is  classed  at  UoyJCs.  So  of  a  carriage.  By  constant  repair 
it  may  be  made  to  last  a  long  time ;  yet,  can  any  one  con- 
tend that  a  jury  should  give  the  same  damages  to  the 
owner  of  such  a  carriage  as  to  the  owner  of  a  new  carriage, 
if  it  was  destroyed  by  fire.  The  uniform  practice  in 
England  is,  to  adjust  the  loss  by  deducting  for  the  wear 
and  tear  of  old  machinery.  That  question  has  not  been 
decided  in  EngUma  or  Ireland^  but  it  was  discussed  in  the 
courts  in  Scotland^  in  the  case  of  The  Hercuks  Insitrance 
Company  v.  Hunter{a).  That  is  an  a  fortiori  case,  because  in 
that  case  the  Insurance  Company  endeavoured  to  fix  firaud 
on  the  opposite  party.  Put  the  case  of  a  change  of  part- 
ners— of  a  new  partner  coming  in.  In  estimating  the 
value  of  the  stock  against  the  new  partner,  it  was  never 
heard  of  that  he  should  pay  the  price  of  new  machinery. 

Mr.  iZ.  HolmeSf  in  reply. — Abstractedly  old  machinery  is 
not  of  the  same  value  as  new  machinery ;  but  the  jury,  on  the 
whole  of  the  evidence,  should  ascertain  what  our  loss  was. 
There  is  no  such  thing  as  new  machinery  in  the  market. 
The  case  cited  on  the  other  side  is  distinguishable  firom 
this.     It  turned  entirely  on  fraud.     In  Beaumont  on  Insu- 

(a)  14  Dunlop  and  Bell,  Session  Cases  1137. 
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1841.       rance^  39,  it  is  said,  **  When  a  loss  by  fire  is  reinsl 

Vahcb       <<  the  Insurers  restoringold  materials  tnth  new,  it  is  not  the 

FoMTKB.     *^  custom  for  the  Insurers  to  claim  a  deducticm  of  one-third 

<<  the  amount  (as  in  marine  insurances,)  for  the  difference 

*^  between  new  and  old  materials,  or  to  make  a  deduction 

^^  in  any  other  proportion  of  the  amount." 

« 

Pbnnefathbr,  B. — It  has  been  truly  stated  that  a 
policy  of  insurance  is  a  omtract  of  indemnity,  and  that 
while  the  insured  may  name  any  sum  he  likes  as  the  sum 
for  which  he  will  pay  a  premium,  he  does  not,  by  so  pro. 
posing  that  sum,  nor  does  the  company  by  accepting  the 
risk,  conclude  themselves  as  to  the  amount  which  the 
plaintiff  is  to  recover  in  consequence  of  the  loss — ^because, 
although  the  plaintiff  cannot  recover  beyond  the  sum  in- 
sured upon  each  particular  item  of  insurance,  he  cannot 
recover  even  that  sum  unless  he  proves  that  he  has  sus- 
tained damage,  and  then  he  will  recover  a  sum  commensu- 
rate to  the  loss  which  he  has  sustained ;  and  therefore, 
what  the  jury  have  to  inquire  is,  what  is  the  actual  damage 
sustained  by  the  plaintiff  on  the  subjects  of  insurance  in 
consequence  of  the  fire  ?  In  order  to  arrive  at  a  conclusion 
on  this  subject,  it  strikes  me  that  they  are  to  take  into  ac- 
count the  state  of  the  machinery  at  the  time  the  fire  hap- 
pened. They  are  to  endeavour  to  ascertain  that  state  by 
the  examination  of  witnesses ;  by  a  consideration  of  the 
first  cost,  and  by  the  state  of  repair  in  which  the  machinery 
was  kept  and  was  in  immediately  before  the  fire.  It  is  said 
on  the  one  hand,  that  it  is  not  un&ir  to  go  pretty  near  to 
the  actual  value  of  new  machinery — and  on  the  other  side 
it  is  contended  that  a  certain  rateable  deduction  ought  to 
be  made  from  the  price  of  new  machinery ;  and  that  after 
that  rateable  deduction  has  been  made,  the  balance  is  to  be 
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given  to  the  plsdntiff.  These  are  not,  in  my  mind,  the  1841, 
tests  by  which  the  plaindiT's  loss  should  be  estimated.  It  Vancb 
is  impossible  to  lay  down  any  general  rule  that  one-third,  Pobsteb. 
or  one-fourth,  or  one-half  should  be  deducted  from  the  ori- 
ginal price,  or  from  the  price  of  new  machinery,  because, 
diat  would  be  excluding  from  the  consideration  of  the  jury 
the  actual  state  or  serviceable  order  of  the  machinery  at 
die  time  of  the  fire ;  but  the  jury  are  to  say  what  state  of 
repair  the  machinery  was  in — what  it  would  cost  to  replace 
that  machinery  by  new  machinery,  taking  into  account  the 
entire  expense  of  replacing  such  new  machinery,  and  how 
much  better,  (if  at  all,)  the  mill  would  be  with  the  new 
machinery  than  it  was  at  the  time  of  the  fire,  and  the  diffe- 
rence is  to  be  deducted  from  the  entire  expense  of  placing 
there  such  new  machinery.  I  put  this  only  as  an  mstance 
-I  think  the  plaintiff  must  be  borne  harmless  from  his 
actual  loss,  and  therefore  allowance  should  be  made  for 
transporting  the  machinery — ^for  putting  it  up  and  replacing 
it  *'  in  statu  quo.;'  The  company  had  a  right,  if  they  chose, 
to  put  the  place  **  in  statu  quo.''  It  is  fair  that  they  should 
hKve  this  right  to  protect  themselves  against  frtiud  or  ex- 
cesmve  demands,  if  they  chose  to  compensate  the  plaintiff 
in  that  way,  and  therefore  the  loss  is  to  be  estimated  by 
the  expense  the  plaintiff  would  be  at  in  restoring  the  pre- 
mises to  the  state  in  which  they  were  at  the  time  of  the 
fire.  But  inasmuch  as  there  may  be  a  difficulty  or  an  im- 
possibility in  restoring  the  premises  to  the  state  in  which 
they  were,  I  think  it  would  be  A  fair  (criterion  to  see  what 
would  be  this  expense  of  placing  new  machinery,  such  as 
was  in  the  mill  before,  jand  to  deduct  from  that  expense 
the  difference  in  value  between  such  new  machinery  and 
the  old  machinery  which  was  destroyed.  I  think  such  dif- 
ference is  the  actual  loss  sustained  by  the  plaintiff;  he 
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18*1.  should  be  indemnified  in  his  actual  loss,  but  the  company 
Vancb  should  not  be  called  on  to  go  beyond  that.  There  is  no 
F0B8TBE.  settled  rule  of  deduction  of  one-third,  or  one-foorthy  or  of 
any  other  sum ;  but  the  jury  are  to  exercise  their  judgment 
on  what  has  been  the  actual  loss  of  the  plaintiff!  I  have 
thrown  out  what  occurs  to  me  as  one  good  way  of  ascer- 
taining that  loss.  Other  ways  may  strike  the  minds  of 
intelligent  men  acquainted  with  these  matters.  My  opinion 
on  the  point  of  law  is,  that  the  plaintiff  is  entitled  to  his 
actual  loss,  and  nothing  more. 

The  policy  contained  a  stipulation  that  the  insured 
should  deliver  to  the  insurers,  a  detailed  account  of  the  loss 
sustained  within  two  months  after  the  fire.  The  account 
was  delivered  and  some  items  having  been  omitted,  the 
plaintiff  offered  to  prove  them  by  the  evidence  of  a  valua- 
tor who  had  examined  the  premises  immediately  after 
the  fire. 

Mr.  GilmorjQ.C.  and  Mr.  7bm&,for  the  defendant. — It  is 
one  of  the  conditions  of  the  policy  that  the  plaintiff  should 
deliver  to  the  defendant  a  detailed  account.  He  is  there- 
fore concluded  by  that  account,  and  cannot  give  evidence 
of  any  item  not  contained  in  it. 

Mr.  Holmes^  for  the  plaintiff,  replied. 

Pbnnbfathbr,  B. — I  do  not  think  that  the  plaintiff  is 
concluded  by  the  account  which  he  furnished  to  the  com- 
pany. It  may  be  evidence  to  go  to  the  jury  that  any  ad- 
dition is  fraudulent ;  but  I  think  it  is  going  too  fSftr  to  say, 
that  no  addition  is  to  be  made.     There  is  no  stipulation  in 
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the  policy  that  the  plaintiff  shall  be  precluded  or  barred      Va'ncb 
from  going  any  further  than  the  account  which  he  is  re-    ^owt^tL. 
quired  to  furnish. 


M'KiNLEY  V.  Price.  .   ^^''   . 

CarriekferffuM 
SpringAisizei. 

XRESPASS  for  assaulting  plaintiff's  daughter,  j^^  in  trespass  by 
quod,  &c.  Plea,  not  guilty.  There  was  no  evidence  of  aasanlting  his 
1088  of  service.  J^"^;^ 

Substantial 
loss  of  serrioe 

Pennefather,  B. — This  action  is  different  from  the  ™'"*  j^ 

proved, 
action  for  seducing  the  plaintiff's  daughter,  when  the  loss 

of  service  is  nominal.     To  maintain  an  action  by  a  father, 

as  master,  for  assaulting  his  daughter,  and  the  consequent 

loss  of  service ;  there  must  be  proof  of  a  substantial  loss  of 

8ervice(a). 

(a)  See  also  Cock  v.  Wartham,  Selw.  N.  P.  8tlf  Ed.  1116,  Str.  1054. 
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1841.  Jbbb  v.  McDonnell. 


^ 


Carrickfer^B 
Spring Auizes,  __. 

Trespass  q.  c.  TRESPASS  for  breaking  the  pluntiff's  close.  Plea,  that 

public  high-     there  was  a  public  high-way  in  the  locus  in  quo.     Replica- 
way.   Replica- 
tion traversing  tion  traversing  the  existence  of  the  high-way. 

the  plea.  Held 
that  the  plain- 
in  evidencfa  *      Mr.  Gilmory  Q.  C.j  for  the  plaintiff,  proposed  to  prove 
?or  stopphi^    that  a  presentment  had  been  obtained  for  stopping  up  the 


up  the  highway  lii^li.^av 
without  haying  '"&'*  ^^J' 


replied  it  spe- 
cially. 


Mr.  jR.  Holmes,  for  the  defendant,  objected  that  the 
plaintiff  should  have  replied  the  presentment  specially. 

Pbnnbfather^  B. — The  defendant  seeks  to  prove  the 
existence  of  a  common  high-way.  The  plaintiff  traverses, 
and  he  now  produces  a  presentment  which  declares  that 
it  is  no  longer  a  high-way.  I  think  the  evidence  ad- 
missible(a). 

(o)  Greene,  Serjeant,  having  on  a  former  day  obtained  a  conditional 
order  for  a  new  trial. 

Mr.  OUmore,  Q.C.  shewed  cause. 

Greene,  Serjeant,  and  Mr.  Napier  in  support  of  the  rule,  dted  Rex  r. 
Marguis  of  Downshire(b)  ;  FeUham  v.  Cartwright^c)  ;  Lee  t.  Shoreid); 
Reed  t.  VFilmot{e) ;  Sutton  ▼.  MitcheKj')  Swinerton  v.  Marqttis  of 
Stafford(g). 

Mr.  Tomb  in  reply,  cited  Rex  y.  Inhabitants  of  MUverton^h). 

Per  curiam  Allow  the  cause  with  costs. 

(6)  4  Ad.  &  £1.  698.  (c)  7  Scott  605.  (d)  2  Dowling  h  R.  196. 
(e)  5  Moor  &  P.  560.  (/)  1  T.  R.  20.  {g)  3  Taun.  94.  (A)  5  Ad. 
&  El.  841. 
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Henderson  r.  Dickson.  1841. 

CUarrickfergui 
-^  SpringA$9iM€», 

ill  JECTMENT  for  non-payment  of  rent.     The  words  in  ejectment 
*'  County  of  Antrim^"  which  were  used  in  the  declaration  ment  of  rent. 
contained  in  the  affidavit  of  service  were  omitted  in  the  de-  •<  oomity  of 
claration  on  record.    In  the  entry  and  ouster  portion  of  the  j^*^*^  "  ^^ 


sum- 


declaration  on  record,  the  name  of  the  plaintiff  did  not  ap-  "^^LT^'^v 
pear  at  all.     In  that  set  forth  in  the  affidavit  of  service  it  d««l«»tion  on 

record.  In  the 
did  appear.  entry  and 

onBter  portion 
of  the  dedara- 

Mr.  (yHagan^  for  the  defendant  relied  on  the  variance,  the  name  of 
and  cited  BusseU  v.  Tkynne(a).  wiL^omitted. 

Held,  not  a 
fatal  variance. 

Pennefathbr,  B. — The  declarations  must  be  identical.  / 
But  by  that  dedsion  the  Court  never  meant  to  say  that  the 
omission  of  a  formal  word  prevented  them  from  being  iden- 
tical. In  that  case  the  summons  described  the  premises  as 
situate  in  the  *^  parish  of  St.  Maryj  in  the  county  and  city 
^'  of  Dublin ; "  the  declaration  on  the  record  described  them 
as  being  in  **  Mary's  lane,  in  the  county  of  the  city  of 
**  Dublin,*^  and  the  premises  were  not,  as  it  was  believed, 
in  the  parish  of  St.  Mary.  That  was  a  material  variance. 
The  declaration  in  the  affidavit  of  service  must  be  the  same 
as  that  on  the  record,  which  I  cannot  say  they  were  in  that 
case,  but  this  is  different  altogether. 

(a)  6  L.  R.  N.  S.  269. 
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1841.  Pennington  v»  Orr,  and  Another. 

Carrickfergus 

Spring Auizes*    a   ____-,_^^-^  ,  .»-  • 

A  promUsory  A  SSUMPSIT  on  a  promissory  note.  The  promissory 
eiven^Mi^j"  note  had  been  given  to  the  plaintiff,  who  was  a  proctor  in 
^""^  T"for"^a.  ^^^  Ecclesiastical  Court,  partly  for  costs  due  to  the  plaintiff 

ney  paid.  The  ^^  ^^  defendants,  and  partly  for  money  paid  by  the  plain- 
costs  were  not    ^  *^        ^  ^j-^« 

taxed  nor  liad  tiff  to  Dillofu  another  proctor,  for  costs  due  to  him  by  the 

abiUofcosts  -^  r  ,™ 

been  furnished  defendants,  at  the  request  of  the  defendants.     Tne  costs 

in  compliance  iii.ifi»  i  <.«ij« 

with  the  39  G.  were  not  taxed,  nor  had  a  bill  of  costs  been  fumislied  m 
Held,  that  an  compliance  with  the  38  Geo.  III.  c.  39,  s.  2. 

action  lay  on 
the  promissory 

note,  and  that     j^   Whiteside  and  Mr.  Napier,  for  the  defendants.— 

the  case  was  ^      ' 

not  within  ti^e 'j^^j.^  jg  ^^  consideration  to  support  this  action.     The 

prohibition  of  *^* 

the  sutute.  note  ^as  given  before  the  costs  were  ascertained.  \^  The 
statute  requires  that  a  bill  of  costs  should  be  served  ^ccord- 
4|r  'ing  to  its  provisions  before  the  amount  can  be  recovered. 
In  the  case  of  Each  v.  Nokes{a)f  the  court  said  that  an  ad- 
mission by  the  party  could  not  Ao  away  with  the  protection 
afforded  by  the  statute. 


Mr.  /Z.  Holmesy  Mr.  Andrews,  and  Mr.  T.  K.  Lowry^ 
for  the  plaintiff. — If  the  doctrine  be  applied  to  the  present 
case,  it  must  be  injurious  to  the  defendants.  Admitting 
that  the  men  taking  a  security  for  the  amount  of  the  bill  oi 
costs  will  not  deprive  the  party  of  the  privilege  of  having 
the  costs  taxed ;  the  case  is  different  where  the  client  re- 
ceives a  benefit  by  the  reduction  of  the  costs,  and  the  pay- 
ment of  a  sum  of  money  for  him.  The  case  cited  is  not  in 
point,  because  there  the  sum  claimed  for  costs  was  identical 
with  that  for  which  the  bill  was  given.  Here  the  consider- 
ation is  composed  of  money  paid,  as  well  as  of  costs. 
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have  riven  it  the  best  consideration  which  I  can  give  it ;  Pbhkinqtok 
and  of  course  any  thing  I  do  now  will  be  subject  to  revi-        Oaa. 
sion.     My  opinion  is,  that  this  action  is  maintainable,  and 
that  the  case  is  not  within  the  prohibition  of  the  statute. 
I  think  the  case  is   very  different  from  the  case  of  an 
acknowledgment  of  an  account  stated.    The  acknowledg- 
ment of  an  account  stated,  necessarily  connects  itself  with 
the  subject  matter  of  the  account,  and,  therefore,  if  a  party 
proceeds  on  it,  the  subject  matter  of  the  account  stated 
must  be  before  the  consideration  of  the  Court.     That  was 
the  case  before  the  Court  of  Common  Pleas.    There  it 
was  pressed  that  the  acknowledgment  of  the  bankrupt  took 
the  case  out  of  the  statute.    The  Court  held,  that  it  did 
not,  and  very  properly  in  my  mind.     But  it  is  different 
when  a  security  is  given ;  the  action,  then,  is  on  the  secu- 
rity in  reference  necessarily  to  the  bill  of  costs,  but  taking 
the  proceedings  to  be  connected  with  the  bill  of  costs,  the 
party  may  apply  to  the  Court  to  have  the  proceedings 
stayed  until  the  costs  are  taxed.     So  if  it  appears  to  be^a 
manifest  evasion  of  the  statute,  and  that  the  promissory 
note  was  taken  for  the  exact  amount  of  the  bill  of  costs, 
then  it  might  be  said  that  there  was  an  attempt  to  evade 
the  statute,  and  that  the  party  should  not  be  permitted  to 
sue  without  taxation  of  the  bill,  but  to  hold  that  in  every 
case  the  same  rule  must  prevail,  and  that  in  no  case  the 
client  can  compromise  not  only  the  clidm  of  his  own,  but 
the  adverse  claim  of  the  opposite  attorney,  is  going  too  far, 
and  no  case  goes  that  length.  In  the  present  case,  I  should 
do  great  injustice  to  the  defendant  by  allowing  the  objec- 
tion, by  leaving  him  open  to  the  claim  of  Dillon^  amount- 
ing to  £50,  for  which  he  has  been  satisfied  to  take  £27  ; 
and  also  to  the  claim  of  the  plaintiff,  whose  costs  appear  to 
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1841.       have  been  taxed  to  an  amount  greatly  exceeding  the  sum 


PsinmioTOM  in  the  note.  I  must  leave  the  plainti£f  exposed  to  an  action 
Obb.  for  these  costs,  and  also  exposed  to  DiUotCs  demand.  I 
cannot  say,  that  .the  words  of  the  Act  of  Parliament  are  so 
stringent  as  to  oblige  me  to  say,  that  every  security  taken 
where  part  of  the  consideration  is  a  bill  of  costs,  is,  there- 
fore, to  be  void.  I  do  not  think  that  the  statute  law  re- 
quires me  to  go  that  length,  and  I  am  quite  satisfied,  that 
in  the  present  case,  justice  does  not  call  for  it.  When  a 
security  has  been  given  for  costs,  an  application  may  be 
made  to  the  Court  to  stay  proceedings  until  the  costs  are 
taxed,  and  the  Court  can  afford  protection  without  declaring 
that  the  security  shall  be  null  and  void.  In  my  opinion, 
therefore,  the  jury  should  find  a  verdict  for  the  plain- 
tiff. 

(a)  1  Mood,  h  Rob.  359. 


1841.  Anonymous. 


ArmaghSpring 
Asnze$, 

In  an  aotion    ASSUMPSIT  on  a  promissory  note.    Dismiss  by  the 

against  an  in-  ^ 

aolyent,  the    Assistant  Barrister,  fi-om  which  the  plaintiff  appealed.  The 

act  of  adjndi-    j^,  ,,  ii,  %  * 

cation  is  not    oeiendant  was  msolvent  and  had  returned  the  debt  in  his 

sufficient  evi-       r    j   i 
dence  that  the  Schedule, 
deht  was  in- 
dnded  in  his 

SA^Se'a^^*      Mr.  Boss  Moore,  for  the  defendant,  proposed  to  prove  it 
bf*rod^   by  the  Act  of  Adjudication. 

Mr,  Qtttn,  agent  for  the  plaintiff,  submitted  that  it  wa» 
necessary  to  produce  the  schedule  and  petition,  and  cited 
Chitty  on  Contracts,  3rd  Edit.  203. 
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Mr.  Boss  Moore, — The  adjudication  recites  the  petition       18*1- 
and  schedule.  Akohtmoub. 

ToRRBNSy  J. — Held  it  necessary  to  produce  the  petition 
and  schedule. 


9  Appellant — Young,  Respondent.  ^841. 

ArtnaghSprimg 

Ejectment  under  the  6  &  7  w.  iv.  c.  75,  s.  2,  Ejeotm^t  in 

by  the  executor  of  a  deceased  tenant  from  year  to  year,  c^j^ft,  ^^  ue 
Decree  by  the  Assistant  Barrister.     Appeal.  hSd^a«r? 

parol  agree- 
ment from  year 

Mr.  (yHagani  for  the  appellant. — A  tenancy  from  year  *J  year,  nnder 

the  6  &  7  W, 

to  year  is  not  within  the  jurisdiction  of  the  Civil  Bill  4,  c.  75,  s.  2. 

Court.     The  words  of  the  act  are,  ^'  respecting  the  posses- 

'^  sion  of  any  lands,  tenements,   or  hereditaments  held 

<*  under  any  grant,  lease,  or  other  instrument."     The 

words  ^^  other  instrument,"  have  a  manifest  reference  to  the 

words  ^*  grant  or  lease." 


ToRREMs,  J. — It  has  been  already  decided  that  a  te- 
nancy from  year  to  year  is  within  the  statute(a). 

Mr.  (yHagan  afterwards  objected,  that  the  probate 
stamp  was  insufficient,  and  that  there  should  have  been  a 
prerogative  administration,  there  being  bond  notabiliaj 
whereupon  the  decree  was  reversed  with  costs. 

(a)  Sco  Charters,  appellant,  Gilroy,  respondent,  1  Cr.  &  Dix.  C.C.  454. 
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■  \^  RoBBRTS,  Appellant — Sinobr,  Rbspondent. 


Auixes. 

Appeal  from  a  APPEAL  from  a  Manor  Court  decree.    The  agent  for 

manor  oonrt  _  _  g*       % 

decree.  the  respondent  objected  that  the  bond  was  not  for  the 

in  the  ^M   proper  sum.    The  decree  was  for  £6  5s.  6d.    The  penalty 
d^lethe nm  ^^  ^  double  the  sum  decreed,  but  did  not  include  the 

decreed.  Held  ^wiafa 
inraffioient,  &   *^"' 
that  the  pcoial- 
ty  flhonld  have 

been  for  double      Mr.  Omubvy  amicus  curiiBy  referred  to  the  case  of  Philattf 

the  Bom  de- 

creed  and       Appellant,  Jomeson,  Respondent(a). 

double  ooBta. 

Mr.  Napier. — The  words  of  the  statute  are,  *^  entering 
'*  into  a  bond  to  the  party  obtaining  such  decree  with 
*^  sufficient  security  in  double  the  sum  awarded  by  such 
«  decree,  conditioned  to  pay  the  said  sum  with  lawful  in- 
^'  terest  for  the  same ;  and  also  double  costs.'* 

ToRRBNS,  J. — I  am  disposed  to  follow  the  words  of  the 
statute,  but  as  another(i)  Judge  has  taken  a  different  view, 
I  will  affirm  the  decree,  without  costs. 


(a)  1  Or.  &  Diz.  C.C.  263. 

(6)  SinMr  t.  Magowanf  Nap.  C.  B.  Dig.  191. 
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RuDDBLL,  Appellant — Fallan,  Respondent.  ,    1841. 

Armagh 

Trover  for  a  loom.    Decree  below,  from  wlueh  the  Trover  wiU 
defendant  appealed.     The  loom  had  been  distrained  fo'i^^u^^or 
rent.     The  agent  for  the  appellant  objected  that  trover  ^^  ^^ 
would  not  lie  against  a  landlord  for  goods  seized  under  a  ^^^^^- 
distress. 

T0RRENS9  ^'f  overruled  the  objection,  and  affirmed  the 
decree. 


Brown  v.  Goodwin.  ^     ^^^'    . 

Armagh 
SpringAssizet, 

J/RESPASS  for  seduction  of  plaintiff's  daughter.     Plea  Trespass  for 

•  the  seduc- 
not  guilty.  tioD.    A  wit- 

ness was  asked 
questions  tend^ 

Mr.  Andrews^  in  cross-ezamining  the  plaintiff 's  daughter,  ^^  cluurad^r. 
had  asked  her  questions  tending  to  impeach  her  character.    J^^ff  waf "" 

at  liberty  to 
call  witnesses 

Mr.  JB.  Holmesj  for  the  plaintiff,  proposed  to  call  evi-  as  to  the  wit- 

ness*8  general 

dence  of  her  good  character.  good  charac- 

ter. 

Mr.  Andrews  objected  to  the  evidence,  and  cited  Bam- 
field  V.  Ma$8ey{a), 

Mr.  jR.  Holmes. — The  witness  has  been  asked  questions 
to  show  that  she  has  kept  improper  company  with  other 

(a)  1  Camp.  460. 
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1841.        men,  and  has  behaved  immodestly  towards  the  defendant. 


Brown      we  are,  therefore,  entitled  to  call  evidence  as  to  her  general 

V, 

Goodwin,     good  character(a). 

ToRRENS,  J.,  admitted  the  evidence. 

(a)  Bate  v.  HiU,  1  C.  &  P.  100. 


.   ^^^'   .  Nbal  r.  Magbe  and  Barker. 

Armagh 
Spring  Assizes,  ^^ 

In  an  action     X  RESPASS  for  false  imprisonment.     Plea,  not  guilty. 

for  false  im- 

prisonment.  The  plaintiff  had  been  imprisoned,  in  the  first  instance,  in 
different  im-  the  bridewell  in  Markethilly  on  the  charge  of  obtaining 
fi^'Sufor  money  under  false  pretences.  He  gave  bail  to  appear  be- 
tion'is  bro^ht  ^^^®  *^®  magistrates,  who  investigated  the  case.  The  re- 
!lb  in^cem^  sult  of  the  investigation  was,  that  the  plaintiff  was  com- 
If  a  Magis-  mjtted  lo  Armagh  gaol.    The  action  waa  brought  for  the 

irate  uoes  not 

take  into  ac-    i^st  imprisonment. 

count  aU  the  *• 

drcumstances 

In  his  power  to 

investigate  a        Mr.  Tomb^  for  the  defendants,  objected  to  evidence  of 

charge  before 

him,  he  then    the  imprisonxnent  in  the  bridewell. 

renders  him- 
self liable  to 

false  impri-         ToRRENS,  J. — Held  it  admissible  as  inducement  to  the 
imprisonment,  which  was  the  cause  of  action. 

The  fieu^  proved  did  not  amount  to  the  offence  charged. 
It  appeared  that  on  the  first  examination,  the  defendants 
had  not  examined  Spence^  who  was  a  material  witness 
in  the  case. 

Mr.   Tomb. — This  was  a  case  in  which  the  law  was 


sonment. 


MAOSB   AMD 

Ba&kkr. 
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doubtfiil.  It  is  settled,  that  if  the  magistrates  are  acting  -^^^i, 
hmAfiit^  though  the  facts  do  not  amount  to  the  offance 
cliazged,  an  action  for  false  imprisonment  cannot  be  main- 
tained, for  a  magistrate  is  not  liable  for  a  mistaken  view  of 
the  law.  When  a  charge  is  made,  a  magistrate  is  bound 
to  exercise  his  judgment ;  if  he  makes  a  mistake,  but  acts 
Urndfide^  he  is  not  liable. 

Mr.  R.  Holmesj  for  the  plaintiff. — It  is  not  necessary  to 
prore  that  the  magistrates  acted  maliciously.  It  was  never 
hdd  that  if  they  acted  from  gross  ignorance,  they  were  not 
liable. 

ToRRENS,  J. — The  question  is,  whether  the  magistrate 
is  bound  to  exercise  his  judgment.  If  he  is  called  into 
activity  by  an  individual  who  has  a  right  to  call  on  him  to 
act,  and  who  lays  before  him  such  a  case  as  will  justify 
lum  in  acting,  I  conceive  that  would  be  a  defence.  The 
defendants  ought  to  have  heard  the  evidence  of  Spence. 
They  did  not  act  with  reasonable  caution,  not  having  taken 
into  account  all  the  circumstances  in  their  power  to  inves- 
tigate the  case.  On  that  ground,  I  think,  there  is  a  ease 
to  go  to  the  jury. 
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Armagh^  HuDSON,  Assignee  of  Henrt,  a  Bankrupt,  t>.  M*Allen. 

SprimgABtizes. 

by  the  Assig-   X  ROVER,  by  the  assignee  of  a  bankrupt,  against  a 
rapt^a*per8on  J^^^^S^^^^  creditor,  for  goods  taken  in  execution. 

who  had  be- 
oome  secorit y 

TO  fi^he     ^-  ^^^^^  Q-C-»  for  the  plaintiff,  tendered  the  evi- 

was  a  trader,  dence  of  a  witness  who  had  become  security  for  the  bank- 
is  not  admis-  ' 

sible  as  eyi.    rupt  before  he  went  into  business. 

dence. 

Mr.  JR.  Holmes  objected,  on  the  ground  of  interest.  The 
action  was  brought  with  a  view  to  increase  the  fund  avail- 
able for  the  payment  of  the  bankrupt's  debts. 

Mr.  Gilmor,  Q.C. — That  is  too  remote  an  interest. 

Non-seryice         ToRBENS,  J. — Held  that  the  witness  was  in  the  nature 

of  a  notice  of 

disputing  an    of  bail,  and  therefore,  incompetent(a). 

act  of  bank- 
mptey,  is  not 

Jd^Sssion  Sat     '^®  defendant  had  not  given  any  notice  of  disputing  the 

an  act  of  bank-  ^ct  of  bankruptcy 
mptcy  has  ^    •' 

been  oonunit- 
ted. 

Mr.  Crilmar,  Q.  C,  and  Mr.  Napier^  contended  that  this 
was  a  conclusive  admission  that  an  act  of  bankruptcy  had 
been  conmiitted. 


Mr.  Holmesy  contra^  referred  to  sec.  104,  of  the  Bank- 
rupt Act. 

ToRRBNs,  J. — I  cannot  concur  with  the  plaintiff's  coun- 
sel,  in  saying  that  the  non-service  of  notice  is  a  proof  that 
the  defendant  acknowledged  that  an  act  of  bankruptcy  had 
been  committed. 

(a)  See  I^eed  v.  James,  1  SUrk  134. 
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1841. 

In  re  M*Kone.  ^   ^  »   — 

Louth 

1  HIS  was  an  application  on  behalf  of  Owen  M^KonCj  A  person  at- 
tending as  a 
to  be  discharged  from  the  custody  of  the  sheriff.     It  ap-  prosecutor  or 

witness  at  an 

peared  that  he  had  been  summoned  by  the  Crown  to  pro-  Assises  after 
«ecute  at  this  assizes ;  that  the  bill  of  indictment  on  which  been  ignored 
he  was  bound  to  prosecute,  had,  after  his  examination  by  ^^ial  kifor- 
the  Grand  Jury,  been  ignored,  and  tha^  he  having  remained  j^^^rine  h"^ 
«ome  hours  in  town  after,  was  arrested  by  the  sheriff  under  ^^."^  2r«t 
A  writ  of  attachment  from  the  Court  of  Chancery  for  a  con- 
4;empt,  and  also  under  a  writ  of  ca.  sa,  out  of  the  court  of 
Queen's  Bench. 


Mr.  Napier. — The  sheriff  was  bound  to  execute  these 
writs,  and  the  party  in  custody  should  have  left  the  town 
liately  on  the  bills  having  been  ignored* 


ToRRSNS,  J. — A  witness  or  person  bound  to  prosecute, 
canaot  be  expected  to  know  when  the  bills  are  ignored, 
uaiess  it  be  publicly  proclaimed. 

Mr.  Napier. — It  is  not  competent  for  this  court  to  dis- 
charge the  applicant ;  but  the  application  must  be  made  to 
the  respective  courts  out  of  which  these  writs  have  been 
issiied.  In  Walker  v.  ChrisHan{a)^  the  defendant  had  been 
taken  under  a  ne  exeat^  which  afterwards  was  ordered  to  be 
discharged ;  but  before  the  defendant  was  set  at  liberty, 
the  plaintiffs  arrested  him  at  law  for  the  same  o^use  of  suit ; 
the  Vice-Chancellor  was  of  opinion  that  he  had  no  juris- 

(a)  7  Sim.  367. 


M*Kon. 
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1841.  diction  to  discharge  the  defendant  from  the  airest.  If  the 
sheriff  had  discharged  this  applicant,  he  might  hare  been 
made  liable  for  an  escape. 

ToRRBNs,  J. — The  order  of  the  court  will  be  a  sufficient 
discharge  for  the  sheriff;  all  the  cases  which  have  been 
cited  are  on  a  different  principle ;  here  the  party  has  been 
obliged  to  attend  under  the  summons  from  the  crown.  I 
cannot  keep  him  in  custody  till  the  courts  out  of  which  the 
writs  have  issued,  decide  the  case.  I  must  order  him  to  be 
discharged,  and  declare  him  privileged  fit>m  arrest.  Let 
the  counsel  for  the  sheriff  draw  such  order  as  shall  seem 
to  him  to  be  sufficient  to  protect  the  sheriff,  and  I  will 
sign  it. 


NoTB.^See  CfraveB  y.  McCarthy,  C.  &  D.  127,  where  a  persoo  at- 
tending At  a  Quarter  Seesions  to  proseonte  for  the  Crown  according  to 
hU  recogniiance,  having  been  arrested  under  a  writ  of  commiaaaon  of 
rebellion  for  not  answering  a  bill  filed  against  him,  was  ordered  to  be^ 
discharged  from  onatody,  and  1  Dowl.  Pr.  C.  157,  Cr.  ft  Diz.  534. 


_^^'  -  Lessee  Delap  ».  LEONAno. 

L^fo^*'  Ejectment  for  non-payment  of  rent.  The  plaintiff 
^ofSr^  gave  in  evidence  a  lease,  bearing  date  October  31, 181T,  by 
SSSf  t^o  ^^^^  ^'^^  Moore,  Jonathan  Deveritt,  and  Anney  his  wife, 
was  asrignee,  demised  part  of  the  lands  of  Colfere.  containincr  6a.  2e.  12p. 

oftheroTer-  '^  •'^  ® 

sionnnderapa-for  a  term  of  years  not  yet  expired,  at  the  yearly  rent  of 

rol  agreement  ^  ^       , 

entered  into  £14  Ss.  id.  late  currency.  Bobert  Leonard,  the  lessee, 
Dart  of  the  died,  leaving  two  sons,  Peter  Leonard,  and  the  defendant, 
Athe  rent  was  ^'*^^^'     ^^  evidence  was  givfen  of  any  assignment  of 

in  consequence 

reduced.  Held  that  an  ejectment  for  non-payAient  of  rent  would  lie,  notwithstanding 
the  agreement. 
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the  reyeTsion  firom  the  original  lessors  to  the  lessors  of  the 
plaiBtiff,  but  a  payment  of.  rent  to  WUliam  DrvmiMnid 
Ddapj  one  of  the  lessors  of  the  plaintiff,  was  proved.  It 
further  appeared,  that  a  few  years  ago,  Mr.  Delap  wishing 
to  bring  into  his  demesne  a  small  portion  of  the  demised 
premises  for  the  purpose  of  planting,  the  defendant,  or 
those  then  in  possession,  gave  up  to  Mr.  Delap  this  piece 
of  ground,,  and  the  rent  in  consequence  was  reduced  by 
agreement,  to  £4  %s.  \(S\dL  half  yearly,  which  sum  was 
paid  and  receipts  ^yen  for  it.* 


1840. 

Lb88SK 
DXLAP 

Leonard. 


Mr.  Gibnorej  Q.C.,  for  the  defendant. — Called  on  his 
lordship  to  non-suit  the  plaintiff.  The  ejectment  was 
brought  not  for  the  whole,  but  a  part  of  the  land. 

Mr.  OHagan^  on  the  same  side,  cited  Longfield  on 
Ejectment,  190. 

Mr.  K,  Holmes  for  the  plaintiff,  cited  Keily  v. 
Akeame(ay 


Pennefather,  B. — I  think  the  case  of  Keily  r.  Aheame^ 
good  law,  notwithstanding  Mr.  LongfUlJCa  opinion.  This 
is  not  an  ejectment  at  common  law  for  a  condition  broken, 
and  the  legislature  never  contemplated  that  a  technical 
objection  arising  from  the  common  law  doctrine  of  con- 
dition broken,  should  prevail  against  the  landlord's  remedy 
under  the  statute.  It  is  true,  that  a  lease  cannot  be  evicted 
in  part,  but  where  the  landlord  enters  into  a  parol  agree- 
ment to  hold  part  of  the  lands  demised  at  a  fixed  rent  bom 
his  own  tenant,  there  is  no  uncertainty ;  the  original  con- 

(a)  Batty  184i. 
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1840.        tract  reinains  good,  and  the  ejectment  is,  thevefore,  pio- 


^ 


Lbssbb      perly  brought  for  the  residue.     It  cannot  then  be  said  that 
Dblap  .    , 

p.  there  is  a  partial  eviction. 


Lbonabd. 


Verdict  for  the  plaintiff. 


1841. 


iAmth  Spring  Thomas  Btrnb's  and  OwBN  Gilmorb's  Case. 

Asnzea. 

The  ooDTt^  J^  u£  ^^  prisoners,  with  one  Thama$  MaguirCf  were  b- 
oretionary       dieted  at  the  Summer  Assizes,  1838,  for  the  wilful  murder 

power  in  al- 
lowing the       of  Owen  Carroll^  and  a  true  bill  was  found  against  them. 

crown  to  post- 
pone trials       Thomas  Maguire  and  Owen  OUmore  were  then  amenable 

been  found  a  su^d  pleaded,  Thomos  Byrne  was  not,  the  trial  was  post- 
time' and  the  poned,  and  the  traversers  admitted  to  stand  out  on  bail. 
^"^J"*"  At  Lent  Assises,  1839,  the  traversers'  recognizances  were 
poned.  respited  undl  the  following  Assizes,  when  the  Crown  not 

being  prepared  to  go  to  trial,  they  were  discharged  from 
their  recognizances.  The  two  prisoners  now  amenable, 
were  subsequently  arrested. 


Sir  Thomoi  Staples  now  applied  to  have  the  prisoners 
discharged  on  their  own  recognizances  till  next  Assizes, 
the  Crown  not  being  ready  to  go  to  trial,  and  contended 
that  the  prisoners  could  not  be  discharged  from  the  indict- 
ment. 

ToRRBNS,  J. — The  Crown  must  now  go  to  trial  in  this 
case,  or  I  will  order  the  prisoners  to  be  discharged  from  the 
indictment,  unless  some  authority  to  the  contrary  be  shown 
to  me  by  the  counsel  for*the  Crown. 
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Mr.  HamuL — In  Rex  y.  ArrMtrcng^  which  was  a  case       1841. 


^ 


that  occurred  at  the  Carrichfergui  Summer  Assizes,  1839,  Btbms 
an  indictment  for  manslaughter  having  been  found  against  Oilmobx. 
the  prisoner  at  the  preceding  Assizes,  and  she  having  been 
kept  in  custody  froin  that  time,  the  Crown  not  being  then 
prepared  to  prosecute,  proposed  that  the  prisoner  should  be 
discharged,  the  indictment  still  being  left  on  record  against 
her,  which  course.  Baron  PennefiUherj  before  whom  the 
case  came  on,  allowed  to  be  adopted.  In  this  case  the 
Crown  is  justified  in  applying  for  a  further  postponement, 
as  they  have  never  had  the  three  prisoners  amenable  at 
any  assizes. 

Mr.  CtHagan^  controj  admitted  that  he  had  not  been 
able  to  find  any  authority  for  the  discharge  of  the  pri- 
soners firom  the  indictment,  but  submitted  that  the  Crown 
had  furnished  no  sufficient  reason  for  a  further  postpone- 
ment. 

ToRRENS,  J. — Here  are  indictments  pending  three  years, 
17  witnesses  in  attendance,  and  the  counsel  for  the  Crown 
merely  say,  they  are  not  ready,  I  cannot  under  these  cir- 
cumstances, allow  a  further  postponement.  Counsel  for 
the  Crown  may  enter  a  nolle  prosequi. 

Sir  Thomas  Staples  consented  to  enter  the  nolle  prosequi^ 
and  the  prisoners  were  then  discharged. 
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1841.       not  a  question  to  be  tried  by  the  record,  merely  whetlier 


-• 


Kbakvbv'8  the  offence  is  the  same  for  which  the  prisoner  was  bef(»e 
indicted. 


Mr.  GilmaTi  in  reply* — There  are  two  questions  in  this 
ease.  The  first,  whether  the  replication  of  noOe  prosequi  is 
too  late.  K  this  case  be  treated  as  analogous  to  a  civil  pro* 
ceeding,  it  might  be  filed  as  puis  darreign  arnHmnntt* 

ToRRBNS,  J. — A  plea  puis  darreign  conihiuimee  cannoC 
'be  filed  till  after  issue  had  been  joined. 

Mr.  GUmor* — If  a  plea  puis  darreign  contiimance  be 
allowable  even  after  issue  has  been  joined,  it  is  equally 
allowable  before  issue  has  been  joined.  The  other  ques- 
tion is,  whether  the  former  indictment  should  have  been 
set  out  in  the  plea,  both  indictments  are  conversant  about 
the  same  matter,  which  raises  a  question  for  the  conn- 
deration  of  the  Court,  not  of  the  Jury.  It  must  appear 
that  the  offence  is  the  same,  and  it  is  a  question  for  the 
Judge  himself  to  determine,  whether  the  same  evidence 
would  support  both  indictments. 

ToRRBNS,  J. — It  is  unnecessary  to  discuss  whether  the 
replication  is  good,  as  I  am  of  opinion  that  this  plea  is  not 
good,  the  previous  indictment  should  have  been  submitted 
to  the  Court,  being  a  matter  for  the  Court,  and  not  for 
a  Jury,  to  decide,  and  should  have  been  set  out  in  the 
Plea. 

The  prisoner  then  pleaded  in  chief,  and  the  trial  went 
on. 

Note — This  plea  neems  to  be  bad  in  subsUDce,  in  2nd  Hawkin'» 
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Pleas  of  the  Crown,  514,  a.  1,  it  is  laid  down — *'  It  hath  been  holden  that         1841. 
it  is  no  good  plea  in  abatement  of  an  indictment  as  it  is  of  an  appeal  or    1.       •     ^ 
information,  that  there  is  another  indictment  against  the  defendant  for  Case 

the  same  offence."  and  there  are  cited.    Sir  William  Wittinpole's  case, 
€ro.  Car.  147.    3  Bur.  1468.     1  Jones  199.    Case  of  John  Swan  and 


Elisabeth  Jeffeiies,  Foster,  105,  106.    JRer.  v.  Stratton  Doughu,  240. 


Tutton's  Case.  I84I. 

Indictment   for  concealing  the  birth  of  a  child.  Indictment  for 

"  concealmg  the 

There  was  no  evidence  that  the  prisoner  concealed  the^"^of<^<^<^ 

There  was  no 

child  herself.  The  evidence  went  to  show  the  concealment  evidence  that 

the  prisoner 
by,  some  person.  concealed  the 

child  herself. 
Held,  that  as- 
sent to  the 

Mr.  NeboHy  for  the  prisoner. — There  is  no  evidence  of  conceahnem 

by  another 

concealment  to  go  to  the  Jury  against  the  prisoner,  as  it  is  person  would 
not  proved  that  she  took  any  part  in  the  concealment  of  s^iSctment. 
the  child. 


Pennbfathbr,  B. — If  any  person  concealed  the  child 
with  the  assent  of  the  prisoner,  she  is  as  much  guilty  as  if 
she  had  done  it  herself. 
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1»41-  m^  .     ^ 

"^ « — ^  Maorath  8  Case. 

Dcwnpatk, 
SpringAMnz€$> 

An  Indictment  XHE  prisoner  was  indicted  for  conspiring,  with  two  others 

for  csonspiracy 

at  common  law  to  defraud  the  derk  of  the  HUUbaroygh  loan  fund.  The 
ported  by  offence  chai^^ed  was,  procuring  a  person  under  a  fidse  name, 
obt^ed  ^^  ^  security  with  herself  for  a  loan  of  £5. 

money  nnder 
faUepre- 

b^S^iI^*  Pbnnbfathbb,  B.,  thought  that  the  indictment  for 
anoe  of  two     conspiracy  was  not  supported  by  proof  of  obtaining  money 

ouier  pcrBonSs 

under  fidse  pretences*  The  prisoner  should  have  been 
indicted  under  the  statute  for  obtaining  money  under 
&iae  pretences. 


.    ^^^'    ^  Dbvoy's  Case. 

Doumpatk. 
Spring  Aisizei^ 

a  ^^roS^  Indictment  for  manslaughter,  by  riding  over  a 
mns  over  a      child  on  the  public  road.     It  was  proved  that  the  prisoner 

child  and  kills  ^  ^ 

her.    If  A      rode  over  the  child,  and  thereby  caused  her  death. 

was  proceed- 
ing violently 
and  without 

due  caution,  Pbnnbfather,  U. — The  gist  of  this  indictment  and  of 
slaughter.  If  the  offence  laid  to  the  charge  of  the  prisoner,  is  his  having 
ceeding  with  ridden  violently  and  without  that  due  caution  which  every 
is^mSsadvenl  ^  member  of  society  owes  to  the  community  in  which 
^Tc^d  had  ^®  lives,  SO  to  use  his  own,  that  he  should  not  hurt  or  in« 
"^^T**  u*^*  jure  his  neighbour.  The  offence  with  which  the  prisoner 
not  be  matter  jg  charfi:ed,  differs  from  murder,  in  the  absence  of  any  wilful 

of  excuse  if  A  .  , 

were  proceed-  intention  to  do  the  act,  and  it  differs  from  what  the  law 

ing  without 

due  caution,     considers  misadventure  or  accident,  from  the  party   not 
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used  that  due  caution  which  I  have  adverted  to.     I        1641. 


iiold  it  perfectly  clear,  that  going  along  a  public  way,  by  DsvoT^a 
which  I  mean  not  merely  a  mail  coach  road,  but  every  way 
which  is  common  to  the  Queen's  subjects,  persons  are 
bound  to  ride  at  such  a  rate  as  wiU  enable  them  to  retain 
tlieir  horses  in  their  control.  K  a  horse  generally  under 
control,  runs  away,  that  may  be  an  excuse,  but  if  a  man 
rides  an  unmanageable  and  ill-trained  horse,  and  in  so 
riding  puts  to  death  one  of  his  fellow  subjects,  he  is  an- 
swerable for  that  act.  It  is  not  excusable  homicide,  but 
he  is  gpiilty  of  felonious  homicide — ^felonious  from  that 
want  of  care  and  caution  which  I  have  already  said  every 
one  owes  to  his  neighbour  ^^  sic  uH  suo  id  alienum  non 
**  loedaiJ*  One  witness  said  that  the  child  crossed  the 
road.  If  the  prisoner  was  riding  at  a  reasonable  rate,  and 
the  child  ran  in  the  horse's  way,  that  would  be  matter  of 
excuse.  But  if  he  was  riding  at  such  a  rate  that  he  could 
not  pull  up  his  horse,  and  the  child  following  the  natural 
impulse  of  a  child's  mind,  ran  before  the  horse,  the  pri- 
soner has  no  manner  of  excuse,  because  he  was  riding  at 
such  a  rate  that  he  could  not  control  his  horse,  and  he  must 
be  answerable  for  any  mischief  which  may  be  consequent 
on  his  want  of  care.  Therefore,  if  the  jury  are  of  opinion 
that  the  prisoner  was  riding  at  a  £ur  and  reasonable  rate, 
and  that  thie  child  ran  under  the  horses  feet,  and  that  he 
had  not  time  to  pull  up  his  horse,  they  ought  to  acquit  the 
prisoner ;  but  if  they  are  of  opinion  that  he  was  riding  hi» 
horse  furiously,  and  that  he  had  no  control  over  him,  they 
should  find  him  g^lty(a). 


(a)  See  Foster  263—280,  and  1  Halo  T.  C.  476.  R.  v.  Walker,  1  C^ 
«  P.  320.  R.  V,  Groat,  P.  C.  &  P.  629. 
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1841. 

\o,^i^  '  Boyd's  Ca«c. 

SdiSffo?  Indictment  for  a  felonious  assault,  and  for  stab- 
iS^n^to'^d^  bing,  with  intent  to  do  grievous  bodUy  harm.  The  medi- 
Ph^*^™  th*^"  ^  witness  could  not  swear  positively  thai  the  wound  was 
woand  most     not  inflicted  with  a  sharp  stone. 

have  been  in-  * 

flicted  with  a 
knife  or  some 

sharp  inBtrn-  ToRREKs,  J.— *In  Order  to  Support  this  indictment,  the 
woond  was  in-  wound  must  have  been  inflicted  with  a  knife,  or  some  sharp 
stone  the  in-  instrument.  If  the  wound  was  inflicted  with  a  stone,  the 
^t^P^i^.  indictment  is  not  supported. 

KoTE.— See  R.  o.  Whitfield,  I  Ross.  597 ;  R.  v.  AdUns,  1  Rnss.  597 ; 
R.  v.  M'Dermott,  Roe  &  R.  356. 


1841.  Samuel  Gray's  Case. 


¥ 

Monaghan 
SpringAuiztu 


Ryidenoes  of    InDICTMENT  for  the  murder  of  Owen  Murphy.    Evi- 
convOTsation    Jence  of  a  conversation  was  tendered  on  the  part  of  the 

not  admissible  ^ 

unless  it  ap-     crown.     It  appeared  that  the  prisoner  was  in  such  a  posi- 

pear  that  the  ^^  . 

prisoner  took  tion  that  he  might  have  heard  the  conversation. 

part  in  the 
conversation 

was  in  snch  a       Mr.  Tomb,  for  the  prisoner,  objected  and  contended  that 
Ee  might  have  the  evidence  could  not  affect  the  prisoner,  unless  he  took 

heard  the  con-        ^  •     .  i  ^* 

versaUon.        P*^*  *"  *®  conversation. 

A  dying  decla- 
ration to  be 

admissible  in*       ToRRENS,  J.  held  the  objection  ffood. 
evidenoe  must  '  ^  o 

be  the  declara- 
tion of  the  ^  ^  .    , 

party  injured.       Mr.  Tomb  proposed  to  give  in  evidence  the  dying  de 
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claradon  of  Giarles  WUey^  that  he  had  committed   the       1841. 
murder. 

Tqrrbns»  J — I  have  always  taken  it  that  a  declaration 
to  be  admisaiUe  in  evidence  must  be  the  declaration  of  the 
party  injured.  I  think  the  evidence  tendered  is  irrecon- 
cileable  with  principle.;  for  the  conclusion  must  be,  that  if 
such  evidence  is  admissible  in  favour  of  the  prisoner,  it 
must  be  also  admissible  against  him(a). 


(a)  See  Eex  r.    TinkUr,   1   East.  P.   C.  108,  and  observatioiu  of 
Bonaml,  B.,  R.  v.  Uojd  and  otiiten,  4  C.  &  P.  23S. 


Mart  Annb  M^Conkby's  Case.  x_2^1il^ 

Monaghan 
SpringAstiies, 

Indictment  for  murder,  by  a  certam  poison  caUed  indictment  for 

^      J  r  murder   by 

corrosive  sublimate.     It  was  proved  that  death  was  caused  P^won.    if  it 

*^  appear  that 

by  poison — ^but  it  did  not  appear  by  what  kind  of  poison,    death  was  oc- 

8ome  kind  of 
^  -  ,  ,      ,  poison  it  is  not 

Mr.  Coohef  for  the  prisoner. — The  indictment  is  not  sup-  necessary  that 

,  the  jory  should 

ported  by  the  evidence.  >  It  is  true,  that  if  the  indictment  be  satisfied  aa 
allege  death  by  one  kind  of  poison,  proof  of  death  by  poison  was. 
another  kind  of  poison  will  support  the  indictment ;  but 
the  jury  must  be  satisfied  as  to  what  that  poison  is.  In 
the  case  of  an  indictment  for  causing  abortion,  it  is  ne- 
cessary to  prove  what  the  drug  was  which  was  admin- 
istered. 


Mr.  HamuL^  for  the  crown. — The  manner,  and  not  the 
means  of  the  death  is  important.     An  indictment  for  kill- 
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1841.       ing  with  a  sword  will  be  supported  by  proof  of  Idlliiig 

M'CoRUT'i  withakxufe. 
Case, 

Mr.  Cooke,  in  reply. — The  position  that  an  indictment 
by  one  kind  of  poison  will  be  supported  by  proof  of  death 
•  by  another,  seems  to  imply  that  the  jury  should  be  satis- 

fied of  the  kind  of  poison. 

ToRBENS,  J.  said  that  a  distinction  might  be  taken  be- 
tween the  case  put  of  administering  poison  far  the  purpose 
of  causing  abortion  and  that  of  murder  by  poison,  for  it 
was  not  every  kind  of  poison  which  would  cause  abortion, 
and  overruled  the  objection. 


7» 


CASES 


ON  THE 


CONNAUGHT  CIRCUIT. 


ava  Side. 


OoLAN,  Appellant,  O'Brien,  Reqwndent.  IMI. 

^.-^  SpringAMtizu. 

X  HE  Appellant  in  this  case,  who  was  the  plaintiff  below^  ^n  ejeotment 
bi^nght  his  ejectment  £9r  recovery  of  that  part  of  the  bog  ^^^^^ 
of  ClonAannon  ConUmyj  in  or  about  half  an  acre  of  which,  "^^I^^ 
the  defendant  haying  no  title  thereto,  withheld  from  him.  ^*  ^>  ^  75,  if 

the  term  be 

The  plaintiff  claimed  under  a  lease  executed  to  him  of.  in  the  mltema- 
inter  alioy  the  bog  in  question,  for  one  life  or  thirfy'-ane  tiwr  yeBn. 
years.    Held  in  the  Court  below  that  the  term  was  not lo^dineam 
within  the  jurisdiction  conferred  by  the  statute  and  appeal  game^rtles 

lodired.  whichtornoii 

^^T5  the  same  point 

appeOant 
should  serre 

Mr.  Baker  and  Mr.  Blaheneyy  for  the  appellant. — This  ^^  that  he 

will  rely  upon 

is  a  lease  for  one  life  or  twenty-one  years,  and  the  question  one  only,  and 

.       \    y  r      .         i.  ,     1       aUowtherest 

arises  upon  the  construction  of  the  2nd  section  of  the  late  to  go  with  it. 

After  snoh  no- 
tioie  the  de- 
fendant refnsed  the  costs  of  more  than  one  appeal. 
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1841.  .  act  to  extend  the  jurisdiction  of  the  Civil  Bill  Court8(a)9 
DoLAN  can  it  be  held  not  to  exceed  the  tenures  specified  in  that 
O'Bbibh.  section  ?  Taking  the  freehold  and  the  chattel  interests 
separately,  it  does  not  exceed  any  of  them.  It  is  then  but 
a  lease  for  a  life  or  a  term  of  twenty  years.  Or  taken  col- 
lectively,  if  it  extends  beyond  any  one  of  the  three  classes 
pointed  out  in  the  act,  it  must  fidl  within  the  other.  In 
the  ordinary  mercantile  parlance,  it  clearly  does  not  exceed 
any  of  those  tenures.  The  words  used  in  the  act  are  **  did 
not  exceed^**  they  will  not  be  construed  strictly  by  the 
Court.  It  would  be  otherwise,  had  the  word  ^^ greater** 
been  used.  In  that  case  a  life  would  be  held  in  law  greater 
than  a  term  of  900  years.  It  is  impossible  that  the  legis- 
lature could  have  intended  to  exclude  the  alternative 
tenure,  which  comprehends  four-fiths  of  the  property  of 
Ireland{b), 


(a)  6  &  7  W.  4,  c.  75,  "And  be  it  enacted  that  the  respectlTe  assistant 
Barristers  in  Ireiand  shall  and  are  hereby  authorised  and  empowered  to 
hear  and  determine,  within  their  respective  jurisdiction,  all  disputes  and 
diffsrenoes  reepeotmg  the  possession  of  any  lands,  tenements  or  heredita- 
ments, held  under  any  grant,  lease,  or  other  instrument*  for  any  term  or 
interest,  the  duration  or  extent  whereof  when  originally  granted  or 
created,  dad  not  exceed  three  lires,  without  any  proTision  for  the  renewal 
thereof,  or  a  term  of  sixty-one  years  determinable  on  three  lives,  or  a 
term  of  sixty-one  years  absolute,  and  the  yearly  rent  reserved  or  pay- 
able in  respect  whereof  under  such  grant,  lease^  or  other  instrument, 
shall  not  exceed  twenty  pounds,  and  in  respect  of  which  no  fine  exceeding 
fifty  pounds  was  paid  on  the  granting  or  execution  of  such  grant,  lease, 
or  other  instnunent ;  and  every  person  ^li^iminp  guoh  possession  may 
proceed  by  civil  bill  in  the  court  for  the  county,  division,  or  district 
wherein  such  lands,  tenements,  or  hereditaments,  or  any  part  thereof, 
shall  be  situate  for  recovery  of  such  possession,  and  every  such  dvil  bill 
shall  specify  the  name  and  residence  of  the  claimant,  and  the  description 
of  their  property  sought  to  be  recovered,  and  the  barony«or  parish  in 
which  the  same  is  situate*  and  shall  require  the  persons  in  possession  of 
or  claiming  any  interest  in  such  lands,  tenements,  or  hereditaments  to 
appear  before  the  assistant  Barrister  on  a  day  and  at  a  place  to  be  here* 
in  mentioned  to  answer  the  said  dvil  biU. 

(6)  1  Cr.  &  Dix.  N.  C.  Abr.  304. 


CASES  ON  THE  CONNAUGHT  CIRCUIT.  81 

Mr.  W,  Mae  Dermott  for  the  respondent. — The  life  and  ^  1641. 
the  term  cannot  be  taken  separately,  and  taken  together, 
the  tenure  in  question  is  not  within  the  words  of  the  act. 
It  may  exceed  any  one  of  the  three,  and  is  therefore  clearly 
beyond  the  meaning  of  the  section.  The  legislature  did 
not  intend  to  introduce  the  compound  tenure.  M^Cann  v. 
M^Catm(a);  Cryany.  Cryan(b). 

Ball,  J. — The  case  cited  from  1  Cr.  &  D.(c)  is  said 
not  to  have  been  argued.  My  impression  is,  that  the 
altemative  tenure  is  not  within  any  of  the  three  classes 
specified  in  the  act.  This  is  a  freehold  for  one  life  with  a 
remainder  for  so  much  of  the  term  of  twenty-one  years  as 
may  be  unexpired  upon  the  death  of  that  life.  It  is  to  be 
regretted  that  this  tenure  was  not  specially  included  in  the 
act,  but  that  is  a  question  for  the  legislature.  In  con- 
struing a  statute  I  cannot  assume  a  jurisdiction  not  spe- 
cially given. 

Affirm  the  dismiss  with  costs. 

Mr.  Mac  Dermott  then  contended,  that  the  respondent 
was  entitled  to  full  costs  upon  idl  the  appeals,  and  that 
once  an  appeal  was  entered,  the  appellant  could  not  with*p 
draw  it. 

Mr.  Baker. — We  served  the  respondent  with  a  notice  on 
the  16  th  of  February,  ofifering  to  pay  him  the  costs  up  to 
that  time,  and  informing  him  that  we  would  take  the 
opinion  of  the  Court  upon  one  of  the  appeals,  and  abide  by 
it  as  to  all. 

(a)  1  Cr.  &  Dix.  Cir.  Ca.  426. 

(6)  Ibid.  495. 

(cj  Anon,  N.  C.  Ab.  304. 
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1841.  Ball,  J. — It  would  be  onteaBonable  to  g^ve  fiill  costs 

iDoisJLx      upon  more  than  one  appeal  after  that  notice.    I  will  allow 
O'BBnm.    the  respondent  the  costs  of  the  dismiss  in  the  Court 
below. 

NoTB. — For  the  purpose  of  considering  whether  the  act 
^ves  the  assistant-barrister  jurisdiction  where  the  term  in 
the  lease  is  for  three  liyes,  or  any  term  less  than  61  years, 
whicheyer  shall  last  the  longest,  it  will  be  useful  to  de- 
fine the  effect  produced  by  the  introduction  of  the 
clause  for  61  years,  determinable  on  three  lives.  That 
evidently  is  not  to  increase  the  jurisdiction  given  by  the 
odier  two  clauses,  as  a  term  depending  on  aoontingency  of 
tiiree  lives,  limited  in  its  eztr^ne  duration  to  61  years, 
does  not  exceed  either  three  lives  or  61  years  absolute. 
The  only  effect  its  introduction  can  have  is  to  limit  what 
otherwise  would  be  granted,  and  it  would  seem  to  apply  to 
a  term  of  suppose  100  years  determinable  on  three  lives. 
Such  a  term  is  included  in  the  definition — *^  For  any  term 
*^  or  interest  the  duration  or  extent  whereof  when  originally 
'<  created  did  not  exceed  three  lives."  There  is  notiiing  in 
the  act  which  limits  this  to  fi«ehold  interests,  and  the  only 
purpose  the  clause  for  61  years  determinable  on  three  lives 
can  answer  is,  to  except  a  term  greater  than  61  years  de- 
terminable on  three  lives  firom  the  above  definition.  Its 
situation  in  the  clause  following,  and  the  exception — 
**  without  any  covenant  for  renewal,"  would  also  serve  to 
indicate  the  purpose  for  which  it  was  introduced.  From 
this  reasoning  it  follows,  that  the  act  itself  (by  excepting 
in  a  particidar  case,)  recognizes  the  principle,  that  where 
the  term  in  the  lease  exceeds  one  of  the  clauses  in  the  act, 
but  fiiUs  within  the  other,  the  barrister  has  jurisdiction. 
Applying  this  principle  to  the  case  of  three  lives,  or  any 
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tenn  less  than  $1  years,  whichever  shall  last  the  longest,        184]. 
we  find  that  if  the  interests  conferred  by  these  terms  ex-      Dolan 
oeeds  one  of  the  clauses  in  the  act,  it  is  contained  within    o*Bbxen. 
the  other,  and  therefore,  if  the  above  reasoning  be  correct, ' 
it  will  follow  that  the  barrister  has  jurisdiction  in  such 


Cranston,  Appellant — Gardiner,  Respondent.        -     ^^^'  _  - 

Roicommon 

xN  this  case  the  civil  bill  was  brought  under  the  48th  ^"^^  "**^*'* 

The  48th  sec 

section  of  the  civil  bill  act  (a),  by  the  respondent,,  to  recover  6  ft  7  W.  4, 
a  sum  of  £20,  being  the  amount  of  a  penalty  alleged  to  awarding  pen- 
have  been  incurred  by  the  appellant,  in  his  capacity,  as  a  attw^S^^ 
dvil  bill  attorney,  by  having  received  more  than  his  legal  ^^^^feog 
fees  on  a  civil  bill  decree,  issued  in  a  cause  in  which  the  *i5Sd^«f^ 
appellant  was  plaintiff,  and  the  respondent  defendant  The  ??if^'^® 
respondent  had  a  decree  in  the  court  below,  for  the  full  ^o^  &o^  <^pply 

to  the  case  of 

amount  of  the  penalty.     The  amount  of  costs  paid  was  fees  demanded 

^,_  --  i.ii  ti  f*®™  ""^d  paid 

£1  5«.— and  the  sum  to  which  the  appellant   was   en- by  the  oppo- 
titled,  14..  '^  ^'- 

Mr.  Roger  Walker^  for  the  respondent. — The  words  of 

» 


(a)  6  ft  7  Wm.  4,  c.  75.  '<  XLVIL-^And  be  it  enacted,  that  in  aU 
actions  ftnd  proceedings  by  ciTil  bill,  the  fees  specified  in  the  second 
achednle  to  this  Act  annexed,  shall  l>e  established  and  be  deemed  and 
takdi  as  the  lawfdl  fees  and  emoluments  for  the  discharge  of  the  several 
duties  therein  specified,  and  no  other  fees  or  payments^  shall  be  recoTer« 
able  for  the  discharge  of  snch  duties. 

"  XLVIIL — And  be  it  enacted,  that  every  derk  of  the  peace,  attorney, 
sheriff,  or  his  deputy  bailiff,  or  process  server,  wl^  shall  receiye  any 
greater  fee,  gratuity,  or  emolument,  or  other  condderation  for  any  of  the 
serrioes  specified  in  the  said  schedule,  shall  forfeit  and  pay  the  sum  of 
twenty  pounds  sterling  for  every  such  offence,  to  be  recovered  by  dvil 
bill  and  otherwise,  by  any  persdh  who  may  sue  for  the  same. 
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1841        the  48th  section  are  imperatiye.     If  the  appellant  has  re* 

Ceahstox    ceived  larger  fees  than  he  is  entitled  to,  he  niiist  forfeit 

Oabdihxb.  the  penalty.    The  second  schedule  attached  to  the  Act 

specifies  the  fees  to  which  the  attorney  is  entitled ;  and  as 

the  facts  are  not  disputed,  the  decree  must  be  aflbmed. 

Mr.  Baker  and  Mr.  C.  fV.  Blakeney. — The  facts  are  dis- 
puted, but  if  admitted,  the  Act  does  not  i^ply  to  this  case. 
The  47th  section  enacts,  that  the  fees  specified  in  the  second 
schedule  shall  be  deemed  as  the  lawful  fees ;  and  the  48th 
section  imposes  a  penalty  of  £20  upon  those  receiving 
larger.  But  the  2nd  schedule  only  applies  to  fees  as  be- 
tween attorney  and  client — between  the  officers  and  those 
who  employed  them.  There  is  no  provision  in  the  statute 
as  to  costs  between  party  and  party.  The  respondent 
might  have  had  his  remedy  for  extortion  if  the  alleged  £Eu^t8 
could  be  supported. 

Mr.  Roffer  Walker. — In  practice  the  fees  are  recovered 
from  the  opposite  party,  and  not  firom  the  client.  The 
words  of  this  section  are  stronger  than  those  used  in  the 
36  Geo.  III.  sec.  34.  There  the  penalty  is  imposed  upon 
an  attorney  *'  takinff  "  any  greater  fees  than  those  specified 
by  the  Act.  In  the  late  Act  the  penalty  is  upon  *^  re- 
eeiving  "  a  term  of  more  extended  import,  and  which  com- 
prehends the  present  case. 

Ball,  J. — In  my  opinion  the  words  of  the  36  Geo.  III. 
sec.  34,  are  much  wider  than  those  used  in  the  late  Act. 
The  latter  refers  to  services  and  fees  specified  in  a  schedule. 
By  so  doing,  it  has  narrowed  the  responsibility,  the  liabi- 
lity to  the  penalty.  The  respondent  has  sued  the  appel- 
lant for  receiving  larger  fees  than  he  was  entitled  to,  under 
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that  schedule.     But  I  consider  that  the  48th  section  and       1841. 
the  2nd  schedule  only  deal  with  fees  between  attorney  Cranbton 
and  client.    Reading  the  section  in  connexion  with  the    Qardxmbe. 
schedule,  I  cannot  hold  that  the  penalty  is  recoverable 
where  the  fees  have  been  received,  not  from  the  cUent,  but 
the  opposite  party.     The  clause  is  a  penal  one,  and  must 
be  construed  strictly.     I  am  not  at  all  of  opinion  that  the 
legislature  ever  intended  the  Act  to  extend  so  fiEur.     The  ' 
case  of  extortion  from  third  persons  had  been  sufficiently 
provided  for.    No  necessity  existed  for  a  special  code.   But 
as  between  attorney  and  client  it  was  otherwise.     There 
special  provisions  became  necessary.    If  this  be  a  case  of 
extortion  the  respondent  knows  his  remedy. 

Reverse  the  decree  without  costs. 


1841. 
Gavigan,  Appellant — Harrison,  Respondent.  ""^ * ^ 

SpringAanzes, 

In  this  case  a  decree  was  had  in  the  Asustant^Barrister's m^y  bepro- 
Court  for  the  respondent,  at  the  Sessions  of  Roscommon^  ^nling  Sn  ad- 
held  upon  the  29th  of  December,  1840.     They  continued  J^J^^|^ 
up  to  the  5th  of  January,  when  the  Barrister  went  to  hold  ^^^  ^  ^^ 
the    Sessions    of    Strokestown^    the   Roscommon   Sessions     Serrioeof 

process  upon 

being  first  adjourned  to  a  day  fixed.     Pending  the  adjourn-  the  wife  of 

the  defendant^ 

ment  the  present  appeal  was  lodged  and  received.     The  at  his  usual 
decree  had  been  given  out,  but  not  executed.  being  then 

out  of  the 
country,  bad, 

Mr.  C.  W.  Blaheneyy  on  the  part  of  the  respondent,  took  \^^^\^^^^' 
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1841.  a  preliminary  objection  to  the  hearing  of  the  iqppeal,  it 
Gatioam  having  been  lodged  pending  the  adjournment.  A  omilar 
Habbuom..  objection  was  allowed  by  BuACf  C.  J.(a). 

Mr.  JV.  MacDermoti,  eaniray  read  fiom  Napier  on  Civil 
Bill8(6).  ''  In  October,  1823,  it  was  considered  by 
'^  Plunket^  A.  G.,  and  Joy,  G.  S«,  that  an  adjournment  of 
'*  the  Quarter  Sessions,  operated  as  an  adjournment  of  the 
**  Civil  Bill  Court.  An  Assistant-Barrister  had  been 
^^  appointed  after  the  day  fixed  for.  holding  the  Gene- 
<*  ral  Sessions,  and  from  that  day  till  the  Barrister's  arrival 
"  the  Court  was  adjourned  firom  day  to  day.  The  civil 
^^  bills  were  heard  before  him  on  his  arrival,  but  he  would 
*<  not  sign  or  give  out  any  decree  till  a  case  had  been  sub- 
'*  mitted  to  the  law  officers,  who  after  consultation,  advised 
^'  that  the  decrees  should  be  g^ven  out  in  the  usual  way.** 
There  is  a  decision  of  Buriany  J.^),  where  he  held  that 
there  was  nothing  in  the  statute  to  invalidate  an  appeal 
thus  liodged. 

Baj.l,  J. — In  this  case  the  Quarter  Sessions  were  ad- 
journed. It  b  not  a  Sessions  adjourned  for  the  Barrister 
alone.  The  sixth  section  of  the  36  Geo.  III.  applies  to 
adjournments  of  Quarter  Sessions  of  the  Peace,  and  ^ves 
the  Barrister  jurisdiction  in  such  cases.  For  these 
reasons,  and  upon  the  authority  of  the  case  decided  by 
Judge  Burton,  I  think  the  appeal  has  been  properly 
lodged. 

Mr.  W.  MacDermott  then  contended  that  the  decree  must 

be  reversed,  as  the  process  in  this  case  had  been  improperly 

« 

(a)  N»p.  CtT.  B.  81.  (b)  Ibid  S3. 

(c)  Ibid. 
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served.    The  process  was  left  with  the  appellant's  wife  at       1841. 
her  shop  in  Boscomnuniy  the  appellant  being  then  out  of  the    Oatigan 
country,  and  in  America.    The  words  of  the  2nd  section  of  Habbison. 
2  Geo.  I.  c.  11,  are  conclusiye.    They  give  a  power  of 
substituting  service,  but  only  in  case  '^  the  defendant  can^ 
'^  not  be  met  with,  and  is  not  then  out  of  the  kingdom.** 
In  this  case  the  defendant  was  then  out  of  the  kingdom. 

Ball,  J. — The  &ct  last  stated  being  undisputed,  I  must 
reverse  the  dedsion  of  the  Barrister. 

Decree  reversed,  without  costs. 


1841 

Lessee  Sir  Charles  Coote  v.  O' Fallon  and  Kelly.       « — ^ 

Ro9€ommon. 
SprvngAuizet, 

J.  HIS  was  an  ejectment  on  the  title  to  recover  possession  in  an  ejeet- 
of  sixteen  acres  of  land,  situate  in  the  barony  of  Athlone.  tiiS«^ddendant 
Defence  had  been  taken  for  the  entire  of  the  lands  by  both  gotog^^his 
of  the  defendants,  and  the  defences  were  consolidated  by  defence  on  the 

■^  trial,  cannot 

consent.  1>®  examined 

on  the  part  of 
his  co-defend- 
ant, their  de- 

(y Fallon's  attorney  came  into  Court,  and  declined  to  go  fences  having 

.  •    J  ^       *  been  oonseli- 

uto  ms  deience.  dated.    The 

5 1st  sec  of  the 
3  &  4  Vict.  c. 

Mr.  Baker,  for  the  defendant,  KeUy,  now  proposed  to  IJJi/SnliSf 
examine  the  defendant  C Fallon.      The  plaintiff  is  now  j^^^^y^'^jf 

in  the  action 
on  which  it  shall  be  proposed  to  examine  him,  would  be  admissible  in  evidence  for  or 
against  bim.'* 
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1841.  entitled  to  a  verdict  against  OFdOanj  he  not  Iiaving  ap- 

Lssswi  peared,  and  we  can  examine  him.    The  distringas  was  not 

V.  entitled  in  the  cause.     We  appeared  for  Kdbf^  hat  (XFaUon 

AMD  KxixT.  did  not  appear.    His  attorney  came  in  and  said  he  wooU  not 


enter  upon  his  defence.  Besides,  we  are  within  the  terms 
of  the  rule  to  consolidate,  as  it  says,  he  shall  not  be  incom- 
petent if  he  would  not  have  been  so,  had  the  cases  been 
separately  tried.  The  rule  to  consolidate  was  drawn  upon 
ccmsent,  and  we  had  that  provision  as  a  quid  pro  quo. 
Suppose  two  separate  records  had  been  tried,  and  that  we 
produced  the  defendant  in  one,  for  the  defence  in  the  other, 
and  that  he  was  objected  to  then,  the  evidence  he  would 
give  could  in  no  disposable  way  be  used  on  his  own  record, 
the  verdict  could  not  be  made  available,  nor  could  the  evi- 
dence which  led  to  it,  therefore,  by  the  rule  to  consolidate 
he  is  competent  as  a  co-defendant,  and  the  statute  provides 
for  the  objection  of  interest(a).  The  statute  makes  his 
interest  an  objection  to  his  credit,  not  to  his  evidence(&). 

Mr.  Armstronfff  contra. — He  cannot  be  examined.  The 
section  referred  to  does  not  apply  to  this  case.  The  act 
only  refers  to  cases  where  the  verdict  can  be  used  for  or 
against  the  party  objected  to(r).     That  b  not  the  case 


(a)  3  ft  4  Vie.  o.  105,  s.  51.  "  And  in  order  to  render  the  rejection 
of  witnesses  on  the  ground  of  interest  less  frequent,  be  it  enacted,  tbst 
if  any  witness  shall  be  objected  to  as  incompetent  on  the  gronnd  that  the 
verdict  or  judgment  in  the  action  on  which  it  shall  be  proposed  to  ezamiDe 
him,  would  be  admissible  in  eyidenoe  for  or  against  M™,  such  witnstf 
shall  neyerthdess  be  examined,  bat  in  that  case  a  verdict  or  judgment  in 
that  action  in  favour  of  a  party  in  whose  behalf  he  shall  have  been  ex- 
amined, shall  not  be  admissible  in  evidence  for  him,  or  any  one  cUink- 
"  ing  under  him,  nor  shall  a  verdict  or  judgment  against  ^e  party  oo 
whose  behalf  he  shall  have  been  examined,  be  admissible  in  evidence 
against  him,  or  any  one  claiming  under  hi«n. 

(6)  Smyth's  New  Pra.  135.  (c)  Ibib.  136. 
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here.    The  witness  has  a  decree  for  the  sale  of  the  lands       1841. 

V. 


in  question,  but  is  not  otherwise   entitled,    and   in  no      Lessee 
possible  way  can  the  present  verdict  be  used  either  for  or  «. 

against  him.     The  order  to  consolidate  does  not  relieve  the  and  Ksu.t. 
defendant.     It  is  framed  in  the  usual  manner,  and  has  no 
special  terms  which  can  authorize  the  examination  of  the 
witness  if  not  otherwise  competent. 

Ball,  J.— The  rule  here  is  to  consolidate  for  the  pur- 
pose of  saving  the  expense  of  two  defences.  I  do  not 
think  it  goes  further  than  to  save  the  right  to  examine 
either  of  the  defendants,  provided  they  could  have  been 
examined  had  there  been  separate  records.  Here,  however, 
the  witness  offered  for  examination,  has  taken  defence  for 
the  entire  of  the  lands,  and,  as  I  conceive,  could  not  have 
been  examined  had  there  been  separate  defences.  Then  as 
to  the  statute,  my  impression  is  that  the  section  referred  to 
does  not  govern  the  present  case,  as  I  do  not  see  how  it 
could  .be  used  either  for  or  against  the  witness.  I  must, 
therefore,  refuse  to  allow  the  witness  to  be  examined,  but  I 
will  take  a  note  of  the  objection. 
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^   ^^^*  -    Brknnak»  AppeUant — Obat,  and  Othen,  R€qK>iulent8* 

SUqo  Sprmg 

Tho  Shflriff  X  HIS  was  an  acdon  of  trespaw  for  throwing  down  and 
to  mTww-  leyelling  a  house  without  legal  authority.  The  respondent 
3^2^^!^^  had  obtained  a  judgment  in  ejectment,  but  the  war. 
deUTcdbe;of   j3||^  ^^g  executed  by  himself  and  not  by  the    Sheriff. 

poMesnon  in  ^  '  ^ 

ni«^»»t  pro-  There  was  a  dismiss  in  the  Court  below,  and  an  appeal 

pdediQgt. 

By  the  44         lodged. 

800.6^7 

W.  4^0.75, 

miitt  be  eze-  Mr.  Cdiier/y,  for  the  appeUant. — Relied  iip<«  the  44th 
Sll^t^^8ectionof6&7  Wi]l.IV.c.75(a).  The  Sheriff  is  bound 
to  execute  in  person  every  decree  for  delivering  possession, 
and  anything  done  in  his  absence  under  a  warrant,  is  tres- 
pass. The  words,  **  or  by  his  deputy,**  in  the  section, 
mean  the  Sub-Sheriff.  The  4th  secticm  of  the  1  Vict 
c.  43,  is  still  more  explidt.  It  partly  repeals  the  6  &  7 
Will.  IV.  as  for  as  relates  to  the  i^pointment  of  bailifi 
for  the  execution  of  the  decrees  or  orders  of  the  Civil  Bill 
Court,  but  specially  provides  '<  that  decrees  for  delivenng 
wsession  made  by  an  Assistant-Barrister  or  Judge  on 
appeal,  shall  be  executed  by  the  Sheriff  or  his  Deputy 
**  in  person,  in  manner  and  within  the  time  and  for  the 


(«)  *«  XLIV._  And  be  it  enacted  that  firom  and  after  the  first  daj  of 
February,  the  ffum  or  fee  of  one  duUfatg  BOW  payable  to  the  SheriHt  in  Ire- 
land, foreTeryspedal  warrant  granted  at  the  peril  of  the  party  reqairio? 
the  same,  shaU  be  no  longer  payable;  and  that  the  said  act  of  36  Gee.  3,  ao 
far  as  respects  the  payment  to  the  Sheriiis,  of  the  said  sun  or  fee  ef  one 
shilling,  be  repealed;  and  that  every  Sheriff  shaU  be  entitled  to  and  be 
paid  a  snmof  ten  shillings  and  sixpence,  and  no  more,  fer  ezecnting  eTcry 
decree,  for  ddiTering  possession  ssade  by  an  assistant  barrister  or  jsdge 
on  appeal ;  aU  ^^ch  decrees  the  said  SheriiSi  are  hereby  required  to 
execute  In  person  or  by  his  deputy,  within  n  week  after  the  same  is  de- 
Urered  to  Urn,  and  required  by  the  party  to  execute  the  same.** 


CASES  ON  THE  CONNAUGHT  CIRCUIT.  91 

^^  £ee  in  said  Act  of  the  last  Session  directed  in  that       1841. 
<<  behalf."  Bvewkak 

V, 

Oeat 
Mr.  BaJuTy  contra. — The  1  Vict,  does  not  repeal  the 
66  Geo.  III.  c.  88,  s.  10(a).  That  section  .empowers  the 
Sheriff  to  graitt  his  warrant  to  a  special  bailiff  for  the  deli- 
very of  the  lands  and  premises  named  in  the  decree,  and 
the  words  of  the  section  direct  him  to  grant  such  warrant 
^'  in  like  manner  as  for  the  execution  of  any  other  decrees 
''  of  the  said  Assistant-Barrister,"  &c.,  that  is  in  the 
manner  pointed  out  by  the  36  Geo.  IIL  If  that  Act  is 
not  repealed,  the  present  warrant  is  in  accordance  with  the 
1 0th  section.  Under  the  36  Geo.  III.  s.  33,  the  fee  to  the 
Sheriff  for  every  special  warrant,  was  one  shilling.  Then 
came  the  6  &  7  Will.  IV.  c.  75,  and  by  the  44th  section,  the 
36  Geo.  IIL  is  repealed,  so  feir  as  respects  the  payment 
of  that  fee.  Great  danger  had  been  found  to  be  incurred 
by  persons  executing  these  special  warrants,  which  were 
taken  at  the  party's  peril,  and  the  legislature  relieved  him 
by  declaring  that  whenever  he  requires  an  officer  to  attend, 
he  shall  have  one,  by  remunerating  him  with  the  fee  of 

(a)  "  X. And  be  it  further  enacted,  thai  for  the  execaUon  of  the  eaid  de- 
crees, it  shall  and  may  be  lawful  for  the  Sheriff  to  grant  his  warrant  to  a 
special  Bailiff,  at  the  plaintiff's  nomination,  in  like  manner  as  for  the 
execation  of  any  other  decrees  of  the  said  Assistant  Barrister,  Chairmaa 
of  the  Peace,  or  Recorder,  as  the  case  sliay  be;  and  that  it  shall  and  may 
be  lawfvl  for  such  special  Bailiff,  to  whom  such  warrant  shall  be  granted, 
together  with  his  assistanU,  to  execute  the  same  by  delivering  the 
posseesion  of  the  lands  or  premises  therein  named  to  the  landlord,  to 
whom  the  same  shall  be  decreed,  or  to  any  person  i^ipointed  by  the  said 
landlord,  to  receiTe  the  possession  on  his  behalf;  and  that  neither  the 
said  Sheriff  nor  the  said  Assistant  Barrister,  nor  the  Clerk  of  the  Peace, 
nor  any  other  person,  shall  demand,  reeeire,  or  haye  for,  or  on  account 
of  the  said  proceedhigs,  any  greater  or  other  fees  than  such  as  are 
authorized  upon  the  execution  of  decrees  on  civil  bills,  by  an  act  passed 
in  the  parliament  of  Ireland,  in  the  thirty-sixth  year  of  the  reign  of  his 
present  Majesty/'  «to. 
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1641.        lOf.  6d.  provided  by  that  section,  but  still  leaving  him  at 

Bbbhhah    liberty  to  obtun  and  execute  the  special  warrant  at  his 

Obat       peril  in  the  old  way.     That  is  the  force  of  the  Act,  &r  it 

▲MD  OtHXU« 

repeals  the  36  Gfeo.  III.  as  &r  as  relates  to  the  fee,  but  it 
does  not  touch  the  56  Geo.  III.  The  66th  section  of  the 
6  &  7  WilL  IV.  provides  «'  that  all  Acts  heretofore  passed 
<'  and  now  in  force  relating  to  Civil  Bill  Courts,  shall 
*'  remain  in  full  force  and  effect,  except  so  fiar  as  the  same 
*<  or  any  part  thereof  respectively,  are  or  is  hereby  ez- 
*'  pressly  varied."  There  is  nothing  expressly  varying  the 
10th  section  of  56  Geo.  III.  The  statutable  power  given 
to  the  Sheriff  by  that  section,  has  no  reference  to  36  Geo. 
III.,  therefore,  although  the  fee  is  abolished,  the  power  to 
grant  the  warrant  remains.  The  implied  repeal  of  a  fee 
cannot  be  considered  an  express  repeal  of  a  duty.  The 
section  which  gave  that  fee  is  still  for  other  purposes  re- 
tained as  an  index.  The  41st  section  of  6  &  7  Will.  IV. 
c.  75,  which  directs  the  Assistant-Barrister  to  appoint  a 
suffident  number  of  persons  to  act  as  bailiffs  for  the  execa- 
tion  of  decrees,  and  declares  that  no  person,  unless  he  shall 
have  been  so  appointed,  shall  be  authorized  or  empowered 
to  execute  any  decree  or  order  of  any  Civil  Bill  Court, 
has  the  words,  *'  save  only  decrees  for  possession."  Unless 
then  the  10th  section  of  56  Geo.  III.  is  expressly  repealed, 
our  construction  is  the  correct  one.  There  is  nothing, 
however,  in  the  late  statute  to  do  this.  The  word  ^^  deputy^ 
used  in  the  44tii  section  of  6  &  7  WiU.  IV.  has  not  that 
effect.  By  *^  dqmiyy^  is  meant  any  person  legally  autho- 
rized. Taking  it  in  any  way,  a  requisition  is  necessary  for 
execution  by  the  Sheriff  or  his  Deputy,  for  he  is  by  the 
section  *^  required  to  execute  in  person,  or  by  his  deputy, 
**  within  a  week  after  the  same  is  delivered  to  him,  and  re- 
*'  quired  by  the  party  to  execute  the  same*' 


CASES  ON  THE  CONNAUGHT  CIRCUIT.  93 

Ball,  J. — Those  latter  words,  I  coneeiye,  merely  to       1341. 
mean  afier  delivery  far  executwn^  they  are  not  tantamount     Bbkkmak 
to  vpon  requisition^  or,  in  ecue  he  shall  fte,  &c«     In  my       Grat 
opinion,  the  44th  section  of  the  late    Act(a)  expressly 
▼aries  or  repeals  the  provisions  of  the  56  Geo.  III.  e.  88, 
8.   10.     The  fee  provided  by  the  36  Geo.  III.  for  the 
granting  special  warrants  is  abolished,  and  no  substitute 
provided.     How,  then,  can  the  duty  remain  ?     Although 
the  36  Geo.  III.  alone  is  in  terms  repealed,  yet  the  66 
Geo.  III.  having  by  reference,  incorporated  that  portion  of 
it  relating  to  the  question  at  issue,  it  is,  I  hold,  as  much 
repealed  as  the  other.     But  if  the  44th  section  of  the  late 
statute  is  equivocal  as  to  the  repeal  of  the  56  Geo.  III., 
and  the  extinction  of  these  special  warrants ;  it  is  fully 
explained  by  the  1  Vict.  c.  43,  s.  4,  which  puts  it  beyond 
doubt,  that  by  the  words  ^^  Sheriff  or  his  Deputy,"  is 
meant  ^^the  Sheriff  or  Sub-Sheriff."     Then  it  has  been 
aigued,  that  the  party  has  still  an  option  whether  he  shall 
call  upon  the  Sheriff  or  his  Deputy,  or  obtain  a  special 
warrant.     I  think  the  legislature  intended  to  get  rid  alto- 
gether of  these  special  warrants  in  cases  connected  with 
the  possession  of  land.    They  existed  to  the  great  hazard 
as  well  of  life  as  of  property,  and  it  was  wisely  provided 
that  they  should  be  abolished.     I  cannot  find  anything 
about  leaving  an  option  to  the  parties,  either  in  the  prin- 
ciples or  terms  of  the  Acts,  or  which,  even  by  implication, 
can  have  that  meaning.     It  is  to  be  remarked  as  indicative 
of  the  intention  which  I  have  attributed  to  the  legislature, 
that  whilst  great  care  is  taken  in  annexing  to  the  36  Geo. 
III.  c.  25,  a  schedule  giving  the  form  of  a  decree,  and  also 
the  warrant  thereunder,  to  a  special  bailiff  of  plaintiff's 

(a)  6  and  7  Wm.  4.  c  75. 
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1841.       nomination,  the  sdtedule  to  dte  6  &  7  ^^^IL IV.  c.  75,  which 


^ 


BBsmiAit    eontaiiis  the  form  of  a  decree  ^^pari  materiof**  with  that 

V. 

Okat       oontamed  in  the  schedule  to  the  fonner  statute,  makes  no 

AMD  OtBBBS*  •  •     • 

mention  whatsoever  of  the  warrant.  This  omission,  in  my 
ojunion,  intimates  that  the  spedal  wairants  were  altogether 
by  that  Act  abolished.  I  will,  therefore,  make  a  decree 
for  one  fiurthing  damages,  without  costs. 

On  a  sabseqnent  day,  lus  Lordship  mentioned  he  had 
commnnicated  with  Baron  JRwtor  npon  tiiis  case.  Hewasthe 
firamer  of  tiie  66  Qeo.  III.  and  leooUeeted  timt  the  provi- 
sion in  tiiat  Act  which  gave  tiie  party  tiie  power  of  s4>poiiit* 
ing  qpecial  bailiA,  caused  a  general  outcry  in  the  oonntiy. 
The  firamers  of  the  subsequent  Acts  took  tiie  evib  coift- 
plained  of  into  consideration,  and  it  was  their  object  to 
deprtye  the  plaintiff  of  the  power  of  i^pointing'  special 
bailiflb,  in  consequence  of  the  frequent  breaches  of  the 
peace.  Sudi  was^  I  have  no  doubt,  the  intenti<m  of  the 
I^^slature.  I  can  only  decide,  whether  iqion  tiie  reading  of 
the  Acts  that  intention  has  been  carried  out.  I  am  of 
opinion  tiiat  it  is,  and  tiiat  the  6  &  7  Will.  IV.  has  repealed 
the  lOtii  sectiim  of  the  66  Geo.  III.  It  is  satis&ctory 
that  the  imprcsrions  I  had  £Nmed,  are  fully  sustained  by 
the  (^pinion  of  Banm  Asftr. 
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^P- 


SiRBB,  Appellant — Clifford,  Respondent.  -     ^^^*_  - 

Siigo  Spring 
AnizetM 

appeal  being  called,  The  Jn^ge 

sitdng  to  hMtf 
CtTilBmi^ 

\  W.  Blakeney^  on  behalf  of  the  attorney  for  the^SJj||dieti«ii^ 
below,  applied  to  have  the  hearing  of  the  case  J^  ^^ 
stopped,  until  his  costs  were  paid.    Ifis  client  had  lodged  S^^J'^^ 
the  appeal  and  made  the  necessary  affidavit,  yet  he  was  ^^Jiedifa^' 
changed  without  any  notice.  appeal  lodged. 

Ball,  J. — I  have  no  jurisdiction.  H/s  may  have  a  remedy 
for  his  expenses  in  coming  to  town,  but  I  cannot  forbid  a 
party  to  change  his  attorney. 

Application  refused. 
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1841. 


SiDLBY,  Appellant — Tate,  Respondent. 


Shgo  Spring 

The  3rd  sec.  XN  this  case  certain  houses  and  premises,  the  property  of 

of  3  Geo.  4,0.  ir«iii  i»ivi_ 

124,  enables  a  the  respondent,  Tate,  had  been  set  up  for  sale  by  the 
^^charge  appellant,  who  was  an  auctioneer.  They  were  bid  for  by 
solyentaou^aB  o^®  M*Gouldriekj  who  thereupon  lodged  a  deposit  with  the 
to^Aaction  *PP®1^*-  Thi^  deposit  he  handed  over  to  the  respondent, 
at  the  suit  of  peceivinff  fipom  him  a  written  guarantee  to  hold  him  harmless. 

a  party  whom  ®  ° 

*!^^k5°*T/ '  Subsequently,  the  respondent  took  the  benefit  of  the  Insolvent 
insolvency       Acts,  and  a  good  title  not  having  been  made,  M^Gatddrick 

against  all 

damage,  by      proceeded  against  and  recovered  the  amount  of  his  deposit, 

reason  of  his        ,  ,  iv  i  n  rm 

paying  over  With  costs,  from  the  appellant.  The  appellant  brought 
a  deposit  made  ^^  ^^^  ^^^  against  the  respondent  for  that  sum.  There 
Se^trast  "of  ^^  *  dismiss  in  the  Court  below  and  appeal. 

insolyent  and 
a  third  person. 

Mr.  Boffer  Walker,  for  the  appellant,  contended  that  this 
case  was  not  within  the  1 3th  section  of  the  3  Geo.  IV. 
c.  124(a).  The  money  was  paid  over  to  Tate  on  a  written 
indemnity  to  keep  him  harmless  against  proceedings  of 
M^Gouldrick,  and,  therefore,  not  to  be  repaid  until  Sidley 
was  damaged.  It  is  clearly,  therefore,  a  debt  payable 
upon  a  contingency  which  might  never  have  arisen,  and, 
in  fact,  did  not  arise  until  after  the  insolvency. 


(a)  "  XIIL — And  be  it  further  enacted,  that  any  prisoner  who  shall  have 
been  or  shall  be  declared  entitled  to  the  benefit  of  the  said  recited  act,  and 
who  shall  have  obtained  or  shall  obtain  a  discharge  nnder  the  said  acts, 
shall  be  discharged  against  every  creditor  for  any  snm  of  money  payable 
at  any  ftitnre  time  or  times,  who  shall  under  the  said  recited  act  have 
however,  been  entitled  to  a  dividend  of  the  estate  of  such  prisoner  in 
respect  to  any  debt  or  daim  so  growing  due  and  payable,  and  which  shall 
not  be  due  or  payable  at  or  before  the  time  of  such  prisoner  obtaining 
his  or  her  discharge  in  like  manner,  to  all  intents  and  purposes  as  if  such 
debt  or  claim  were  payable  presently  and  not  at  a  future  day.' 


If 
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Mr.  FUzOibboHj  eanira. — The  insolvency  is  a  discharge.  1841. 
The  debt  is  returned  in  the  adjudication  of  insolvency.  Sidut 
The  act  referred  to  is  very  general  in  its  terms.  The  Tatb. 
I  &  2  Geo.  IV.  c.  599  s.  8,  gives  the  person  in  custody 
power  to  apply  in  a  summary  way  for  his  discharge. 
Then  came  the  36th  section,  which  enacts,  that  when  the 
prisoner  shall  be  declared  entitled  to  the  benefit  of  the  act, 
no  execution  shall  issue  against  such  prisoner  for  debt 
contracted  prior  to  his  actual  confinement,  and  which  pro- 
vides ^^that  it  shall  be  lawful  to  proceed  against  any 
'*  prisoner  so  discharged,  upon  any  judgment,  recogni- 
**  SEance,  or  other  security  obtained  or  given,  and  which 
'*  could  not  have  been  put  in  force  against  such  prisoner  at 
^^  the  time  of  his  obtaining  such  discharge.'*  The  18th 
section  of  the  3  Geo.  IV.  removed  this  exception.  The 
rule  prevailing  in  bankruptcy  cases  applies  here,  any  debt 
proveable  under  the  commission  is  discharged  by  the  certi- 
ficate. If  it  be  so  proveable,  it  does  not  matter  whether  it 
is  due  or  not,  and  the  last  section  to  which  I  have  referred 
was  made,  because  of  the  difference  said  to  exist  between 
the  law  in  bankruptcy  and  insolvency  as  to  debts  not  due 
at  the  time  of  filing  insolvent's  petition,  as  for  example, 
bills  of  exchange.  All  creditors  whose  estate  has  contri- 
buted to  the  estate  of  insolvent,  are  entitled  to  prove. 
Here  the  estate  of  insolvent  was  increased  by  £l5y  the 
property  of  Sidley,  therefore  he  is  entitled  to  come  in. 
If  Sidky  received  the  money  as  the  then  agent  of  M^Gaidd- 
rickj  the  latter  should  come  in,  and  would  be  barred.  The 
debt  here  is  not  in  the  nature  of  unliquidated  damages, 
they  are  not  proveable,  as  if  the  insolvent  had  given  a 
right  to  sue  in  trespass  or  other  action  sounding  in  damages. 
Then  the  debtor  has  not  contributed  to  the  estate  of 
insolvent,  but  here  is  an  ascertained  sum  got*into  the  in- 
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T. 


1841. 


SUgoSpriag 


SiDLSY,  Appellant- 


the  case  of  a  bill  of 

>iikr,  I  draw  upoD  a 

Aomt^  and  before  the 

«  only  on  tke  aooeptbr's 

t  I  am  diacharged  by  my 


The  Srd  sec.  XN  this  case  certain  hor 

of  3  Geo.  4,  c 

1514.  enables  a  the  respondent,  Taie. 
ET&eliargS^  appellant,  who  was 

under  the  in-  '■jt^^^     u—*  t 

solT«ntiots,asO»«^Gwi4fricJ 

f  «^!SL    appellant.    TT>  ^^  ~^  "^  ^7  ^'I™*^'^  contracted 

^!!L**^  -rr-™"  ..ifled  to  make  out  litk,  that  fiulme 

atthesutof  yeoeivinefio^         >»■»*  •"  "««  '^  ««=>  "«•  «" 

a  party  whom  ^ 

hehadgnaran.  Subsequer 

teed  beferehis         ^        ;  V^iMOi  the  penalty  of  that  indemnity  v» 

InsolTencv        Acts,  ar       ^  ^^ 

agwnttt  •&  ^       «^  die  commencement.    It  was  not  m  the 


taken  place  befiiie  insolvency,  but 


paying  over 
tohiaolTent 
a  deposit  made 
with  him  as 
thetmsteer 

hisolTent  r 
athMpr 


Wit 

1 


damage,  by      proce       ^^^  ^^ 

reasonofhis  i      ^i|mdifrd  i1amn|rrni  snd  in  fsi   nnif^nrn/ 

^  ^f^kMkt  cannot  recover.    It  is  otherwise,  how- 
^   If  A»  coats  to  which  he  was  pot  by  IPGoviM* 
IP  iheir  amouit,  he  is  entitled  to  a  decree,  they 
^jiT^  in  the  natore  of  anBqnidated  damages. 


Revene  the  dismim  on  merits,  and  decree 
for  appellant  lor  £1  lis.  6d.  withoat 
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o 


-GiLLON,  Respondent.  .   ^^^'  ^ 

SpringAuizei^ 

on  had  been  brought  at  the  October  j^}^^  amount 
10,  for  recovrey  of  £7  2,.  being  ihe^^^ 
missory  note  passed  to  the  appellant  by  the  £7**^^* 
The  npte  was  drawn  upon  a  receipt  stamp^  recoverable  al- 

'^  '^  '^^  though  the 

appellant  was  dismissed.    He  subsequently  com-  note  not  pro* 

dnced. 

d  his  action  for  the  amount  due,  and  without  pro- 


.acing  the  note.     There  was  again  a  dismiss  and  appeal. 

Mr.  Caiserfyj  for  the  appellant,  now  tendered  evidence 
of  the  amount  due,  and  contended  that  he  was  not  bound 
to  produce  the  promissory  note,  which  was  void  ab  initio, 

Mir.  M.  Burhe^  ctmJtra. 

Ball,  J. — I  think  the  appellant  is  entitled  to  recover^ 
notwithstanding  that  he  does  not  produce  the  promissory 
note. 

Reverse  the  dismiss,  and  decree  for  tl^e 
appellant,  without  costs. 
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1841.       Bolvent's  estate,  he  is  released  as  in  the  case  of  a  bill  of 

-I     _     —  - 

SiDLBT      ezchangre.    The  cases  are  exactly  similar,  I  draw  upon  a 

Tatk.      man  in  my  debt,  he  accepts,  I  endorse^  and  before  the 

bill  is  due  become  insolvent,  it  is  only  on  the  acceptor's 

jGEulure  that  I  am  liable,  and  yet  I  am  discharged  by  my 

insolvency. 

Ball,  J. — The  debt  was,  in  my  opinion,  contracted 
when  the  defendant  fidled  to  make  out  title,  that  fiiiliire 
is  admitted  to  have  taken  place  before  insolvency,  but 
had  it  been  otherwise,  the  penalty  of  that  ind^nnity  was 
ascertained  from  the  commencement.  It  was  not  in  the 
nature  of  unliquidated  damages,  and  as  -frtf  as  it  goes,  I 
think  the  appellant  cannot  recover.  It  is  otherwise,  how* 
ever,  as  to  the  costs  to  which  he  was  put  by  M^Gmddriekj 
and  as  to  their  amount,  he  is  entitled  to  a  decree,  they 
were  clearly  in  the  nature  of  unliquidated  damages. 

Reverse  the  dismiss  on  merits,  and  decree 
for  appellant  for  £1  lit.  6d.  without 
costs. 
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Maran,  Appellant — Gillon,  Respondent.  .  ^^^'  ^ 

Sligo 
—  SpringAuixeMk 

In  this  case  an  action  had  been  brought  at  the  October  7^^  amount 

SUgo  Sessions,  1840,  for  recovrey  of  £7  25.  being  the^^Jy*^^ 

amount  of  a  promissory  note  passed  to  the  appellant  by  the  f!]?^^^'^ 

respondent.     The  note  was  drawn  upon  a  receipt  stamp,  recoverable  al- 
though the 

and  the  appellant  was  dismissed.     He  subsequently  com-  note  not  pro* 

duced. 

menoed  his  action  for  the  amount  due,  and  without  pro- 
ducing the  note.     There  was  again  a  dismiss  and  appeal. 


Mr.  CSuMr/y,  for  the  appellant,  now  tendered  evidence 
of  the  amount  due,  and  contended  that  he  was  not  bound 
to  produce  the  promissory  note,  which  was  void  ab  initio. 

"Mt.  M*  Burke^  contra. 

Ball,  J. — I  think  the  appellant  is  entitled  to  recover^ 
notwithstanding  that  he  does  not  produce  the  promissory 
note. 

Reverse  the  dismiss,  and  decree  for  the 
appellant,  without  costs. 
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1641. 


Oawlbt,  Appellant — Gribr,  Respondent. 

SUgo 
SpringAuiuM*  _, 

A  person  who  ■'-  ^^^  ^^  ^®  ^^^^  ^^  ^^  ejectment  against  an  oyeiliold- 
reMfliisanGe  ^S  tenant.  There  was  a  dismiss  below  and  appeaL  A 
tl^uTf^ex!^  person  named  Eecks  Galwey^  was  now  called  on  the  part 
amined  for  the  Qf  f^^  appellant  to  prove  service  of  the  notice  to  quit. 

appeliant  on  '^'^  *^  ^ 

the  latter 
lodgmg  the 

amount  with       Mr.  Cosserloff  for  the  respondent,  objected  that  he  was 

the  clerk  of      i    >,  •     .1 

the  peace,  but  bail  m  the  recognizance. 

it  is  otherwise 
if  lodged  by 

Ae  bail  him.       j^^  Fenian,  contra.— We  are  i«ady  to  lodge  the  amount 
of  the  recognizance  with  the  Clerk  of  the  Peace. 


Ball,  J. — K  the  amount  of  the  recognizance  be  lodged 
by  the  witness,  he  will  still  have  an  interest,  and  so  be 
incompetent ;  but  if  the  plaintiff  lodges  the  money  he  may 
be  examined. 

Not  necessary  The  respondent  then  proved  a  promise  of  a  lease  and 
perfonumoe  P^^  performance,  but  did  not  offer  evidence  to  show  that 
red^witiiira'"  ^^  ^^ter  occurred  within  a  year  of  the  promise. 

year  of  the 
promise  of  a 

lease,  to  sns-       Mr.  Fenton. — In  accordance  with  the  Statute  of  Frauds, 

tarn  an  equita- 
ble defence  to  the  part  performance  should  have  been  proved  to  have  taken 

an  ^ectment 

on  title.  place  within  a  year  of  the  promise. 

Ball,  J.^I  am  clearly  of  opinion  that  it  is  not  ne- 
cessary. 
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Lavan,  Appellant — Holt,  Respondent.  1341. 

Sligo 

JL  HIS  was  the  case  of  an  ejectment  against  overholding  qT  ^q^i  • 
tenants.    This  was  a  decree  upon  an  appeal.  ^ectment 

'^  *  *^  cases,  the  re- 

oognizance 
n^d  not  be  in 

Mr.  Roger  Walker^  for  the  respondent,  objected,  that  the  name  of 

all  the  defend- 

the  recognizance  was  only  in  the  name  of  one  of  the  ants  below. 
parties  against  whom  the  decree  was  pronounced  in  the  pearing  to  ob- 
Court   below.      The    practice  is  laid  down    in  Napier^^^^"^ 
Civ.  B.(a),  when  Bwihey  C,  J.,  is  reported  to  have  given  tS^IZ 
it  as  his  decision,  "  that  when  a  decree  is  pronounced '*®****!^®*'y 

^  waive  the 

'^  against  two  defendants  on  a  joint  cause  of  action,  no  onussion. 

The  respon- 

'^  appeal  from  that  is  valid,  unless  both  defendants  join  in  dent  in  such 

•  11*  cases  as  in 

'^  the  recognizance;  but  that  if  a  plaintiff  join  two  de- other dvil bills 

,  ,  _       _  is  entitled  to 

«  fendants  m  a  process,  and  only  serves  one  of  them  with  the  costs 

lodfired  beloiv 

**  the  process,  he  cannot  complain  that  a  defendant  has  although  his 
^^  not  joined  in  the  appeal,  who  possibly  has  never  heard  v^[^  upon 
**  of  the  action."     Here  the  ejectment  was  served  upon  all  •PP^*^* 
the  defendants  below. 


Mr.  Baker  contra. — The  rule  as  given  in  Napier^  does 
not  apply  to  ejectment  proceedings.  The  right  of  appeal 
in  such  cases,  is  conferred  by  56  G.  III.  c.  88.  s.  9,  and 
the  6  &  7  W.  IV.  c.  75,  s.  30.  Neither  of  them  contain 
any  restriction,  which  can  support  the  objection 

Ball,  J. — The  case  cited  from  Napier  is  a  mere  obiter 
dictum*  In  ejectment  cases,  if  the  plaintiff  makes  all 
persons,  having  an  interest,   defendants,    and  obtains  a 

(a)  87. 
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1841. 


Latah 

V. 

Holt* 


decree  against  them,  I  cannot  hold  that  all  are  1x>and  to 
join  in  the  recognizance. 

The  question  of  service  of  the  gectment  was  then 
raised. 

Mr.  fVaHer. — The  objection  is  waived  by  the  appear- 
ance of  the  appeUa(bts(a).  In  one  case  referred  to  m 
Napier^  JMj  J.,  ruled  that  when  the  defendant  appeared 
on  the  hearing  below,  it  became  unnecessary  to  prove  the 
service  of  process.  The  section  of  die  36  G.  III.  c.  25(i)» 
regulating  the  service  of  process  in  general,  is  as  stroi^  as 
the  corresponding  section  in  the  statutes  giving  jurisdiction 
in  ejectment  cases.  And  upon  general  service,  the  autho- 
rities are  settied,  that  appearance  waives  aU  objections 
hereto. 

Mr.  Baker  contra. — By  the  2nd  section  56  G.  IIL 
c  88,  service  is  made  a  condition  precedent  to  giving 
jurisdiction(c).  Service  is  specifically  required  by  the 
Act,  and  appearance  cannot  be  substituted  for  it.  At  all 
events,  the  party  may  appear  to  object  to  the  want  of 


(a)  NapMT  Cir.  B.  57,  Canoatt  t.  Mariin,  Rep.  Temp.  Hard.  S69. 

(h)  Sec.  22. 

(c)  "  IL — And  be  it  ftirther  enaoCed,  that  in  all  cases  where  say 
tenement  shall  have  been  held  by  any  tenant  at  a  less  rent  than  twenty 
pounds  per  annom,  and  the  tenants  interest  in  the  same  shall  have  deter- 
mined, and  after  demand  made  by  the  landlord  or  lessor,  his  bailiff  or 
receiver,  a  delivery  of  possession  of  the  same  shall  be  withheld  ;  it  shsJI 
and  may  be  lawful  for  the  said  landlord  or  lessor  to  proceed  by  civil  bill 
against  such  tenant,  and  the  said  tenant  and  such  other  person,  if  aoyi 
as  shall  be  in  the  actual  possession  of  the  premises,  and  thereupon,  to 
serve  such  tenant  and  such  other  persons  as  aforesaid  with  process  oa 
such  civil  bill,  if  such  service  can  be  effected,  &c.  And  it  shall  and  may 
be  lawful  for  the  said  assistant-barrister,  &c.,  upon  such  civil  bill  snd 
upon  proof  of  ntch  tertict  as  aforesaid  to  decree,  ao.'* 
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sCTvice.  Is  not  a  party  empowered  to  appear  and  object  1841. 
to  the  service,  as  well  as  to  every  other  ingredient  of  Layam 
juri8diction(a)  ?  Holt. 

]Mbr.  Walker. — He  should  have  appeared  under  protest 

Ball,  J. — I  conceive  it  could  never  have  been  con*- 
tended,  that  a  party  has  not  a  right  to  appear,  and  call 
upon  the  plaintiff  in  the  ejectment  proceeding,  to  fulfil 
the  requisites  of  the  statute.  The  decisions  dted  from 
Napier  are,  as  to  general  service,  under  the  Civil  Bill  Acts, 
but  here  are  precise  statutable  provisions  amounting  to 
conditions  precedent.  I  cannot  hold,  that  appearance  in 
such  cases,  wuves  the  right  to  object  to  the  service  of 
process  (b).  The  service  in  this  case  being  bad,  I  must 
reverse  the  decree.  The  respondent  will,  however,  be 
entitled  to  the  costs  lodged  below. 

Reverse  the  decree  without  costs. 
Costs  of  the  decree  below 
lodged  in  Court,  to  be  paid 
to  reqx>ndent. 


(a)  Nap.  Civ.  B.  185. 
(6)  Sed.  coittra  Lougf.  IJject.  ]85>  and  cases  there. 
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,^^''^  Butt,  Appellant — Jordan,  Respondent. 

\SUgo 
Spring    nzet.  'J'jjjg  ^^  j^  action  against  the  appellant,  who  was  a 

^P^^^^^P"  pound-keeper,   for  the  sum  of    £8,  being  the  value  of 
ordinary  dm-  certmn  cattle  which  had  been  riven  into  his  charere,  and 

•'ence  m  not  **  ° 


able  for  the    suffered  to  escape.     The  appellant,  in  his  defence  below, 

ralne  of  cattle  ^  rr  '       ^ 

felonionslj       proved,  that  the  pound  had  been  feloniously  broken  open, 

taken  from  hifl  ^  ^  ^  ^ 

pound.  and  the  £Eict  was  now  admitted  by  the  respondent.    Decree 

below  for  the  respondent,  and  appeal. 


Mr.  TTumuu  Welsh  for  the  appellant — The  pound-keeper 
is  only  bound,  like  any  ordinary  bailee,  to  take  the  usual 
care  of  the  stock  entrusted  to  him.  The  Civil  Bill  Acts 
do  not  make  him  further  liable.  It  is  a  case  of  naked 
bailment,  and  being  so  he  is  discharged — Chitty  qn  Conr- 
tracts(a).  The  2  G.  I.  c.  11,  s.  2,  directs  the  sheriff  to 
execute  civil  bill  decrees  in  the  ordinary  manner,  and 
gives  the  judge  authority  to  punish  the  sheiiff  summarily 
for  contempt,  negligence,  or  misbehaviour,  in  civil  bill 
proceedings.  The  act  6  G.  IV.  c.  43,  s.  11,  provides  a 
remedy  in  cases  of  this  nature,  and  this  Court  has  no 
jurisdiction. 

Ball,  J. — That  section  does  not  preclude  a  proceeding 
by  civil  bill,  if  the  party  is  so  advised. 

Mr.  FcTiton  for  the  respondent. — From  analogy  to  the 
case  of  a  gaoler  and  carrier,  the  respondent  is  entitled  to 
sustain  the  decree    below.      When  a  gaoler  receives  a 


(a)  476  Edit.  1841. 
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prisoner,  and  he  escapes  by  a  breaking  of  gaol,  the  sheriff       1841. 
is  liable(a).  Butt 


Ball,  J. — It  is  admitted  here,  that  the  pound  is  the  proper 
place  for  lodging  seizures  of  stock  under  dvil  bill  decrees, 
and  the  question  is,  how  &r  his  liability  goes,  and  whether 
it  requires  more  than  ordinary  care  ?  The  case  of  gaolers 
and  carriers  has  been  mentioned,  but  no  authority  has 
been  dted  to  fix  the  analogy  between  those  cases,  and 
that  of  a  pound-keeper.  I  have  considerable  doubt  as  to 
the  respondent  being  precluded  by  the  41st  section 
6  G.  I V.  c.  43,  from  availing  himself  of  the  present  course 
of  proceeding,  but  in  the  absence  of  authority  to  show  the 
analogy  to  which  I  have  referred,  I  cannot  hold  the  pound- 
keeper  liable. 

Reverse  the  decree  without  costs. 


(a)  0*NeaI  9.  Marson,  5  Burr.  2812 ;  AUept  v.  Eyler,  2  U.  BL  108; 
Elliott  V.  Norfolk,  4  T.  R.  788;  Gibbon  v.  Rogerson,  4  Burr.  2298; 
Palo  V.  Hale,  1  Wila.  281. 


9. 

JOBDAV. 
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Crown  Side. 


184L 

Carrick  BRIDGET  DuIOEKAN's  CaSe. 

SpringAM$ize$» 

On  an  indict-   XHE  indictment  in  tliis  case  contained  two  counts,  one 

ment  tor  oon^ 

cealmg  the      charfionff  the  prisoner  with  the  murder,  and  another  with 

birtn  of  a  o    o 

child,  the  ad-  concealing  the  birth  of  her  child.      The  cu>ital  charge 

misnon  with- 

ont  prepara-    having  baen  abandoned,  the  crown  counsel  contended  that 

tion,  of  the 

trarener  that  there  was  evidence  to  go  to  the  jury  on  the  misdemeanor 

the  ^m<i  was  •  ^^        wr 

hen,  may  be    count,  under  10  Geo.  IV.  c.  34,  s.  17.    The  prisoner  w^ 
^w.     ^  '  proved  to  have  admitted  the  child  when  found,  to  have 

ai JhL^SS^  ^^^^  •*«'  ^'"^*- 

been  made 
subsequent  to 

theconsnmma.      ^^  Shdton^  fdr  the  prisoner. — That  admission  cannot 

tion  of  the  •         •         . 

oifenoe,  al-     now  be  g^ven  in  evidence  to  support  the  misdemeanor.    It 

though  given 

in  evidence  in  is  here  of  the  main  question,  and  moreover,  if  at  all  mad^ 

support  of  the ,  •  i  i  i 

indictment,  is  it  was  Without  the  usual  preparation. 

no  answer  to 
the  charge. 

Mr.  French^  Q*C.,  contra,  • 


Ball,  J.-^I  am  of  opinion  that  the  admission  may  be 
given  in  evidence. 

Mr.  SheUon.—T)xea  the  prisoner  must  be  acquitted.  She 
is  indicted  for  concealing  the  birth  of  her  child,  and  ^^ 
evidence  for  the  Crown  is,  that  she  expressly  made  an  ad- 
mission of  the  birth. 

Mr.  Ellis^  contra. — There  is  evidence  of  her  denial  that 
she  was  with  child,  and  that  she  attributed  the  suspicious 
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appearances  given  in  evidence  to  diwrrhaa.    Her  admistton        1841* 

was  ineffective  after  the  committal  of  the  offence.  Duioxnan's 

Cass.      * 

Ball,  J. — The  objection  is,  that  the  Crown  has  given 
evidence  to  defeat  the  proeecation.  The  indictment  is  for 
concealing  the  birth,  and  evidence  has  been  given  that  she 
admitted  it.  It  is  answered  to  this  by  the  Crown  counsel, 
that  the  offence  was  consummated  when  she  made  the  ad- 
mission, and  that  it  could  not  be  then  purged  or  neutra- 
lized. The  offence  is  one  created  by  statute  lan^.  In  itself 
it  may  not  be  a  crime,  but  it  has  a  tendency  to  lead  to 
the  highest  offence — murder,  and  therejfore  has  it  been 
made  a  misdemeanor.  Here  in  support  of  the  chaige,  it 
has  been  proved  that  the  appearance  of  the  prisoner  led  the 
witness  to  think  she  was  with  child.  The  witness  charged 
her  with  it,  and  the  prisoner  denied  the  ftct.  On  a  par- 
ticular night  the  prisoner  rose.  She  remained  in  bed  the 
following  day,  and  on  that  day  one  of  the  witnesses  has  sworn 
that  there  were  appearances  in  the  room  which  indicated 
that  she  had  been  brought  to  bed;  the  witness  charged  her 
with  it,  and  the  £Etct  was  denied.  This  evidence,  it  is  con- 
tended,  establishes  the  offence,  I  am  of  opinion  that  coupled 
with  the  other  evidence  as  to  the  finding  and  identity  of 
the  child,  they  are  sufficient  to  support  the  indictment,  and 
I  do  not  think  that  the  admission  of  the  prisoner,  which 
was  made  at  a  time  subsequent  to,  if  my  view  be  correct, 
the  consummatioii  of  the  offence,  and  g^ven  in  evidence  by 
the  Crown,  is  any  answer  to  the  charge.  The  case  must 
go  to  the  Jury. 

Verdict,  guilty  of  concealing  the  birth  of 
the  child. 
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'^^•_^  Noon's  Case. 

Cmriek 
SpringAMiizeM, 

^^wS^  THEprifloner  with  others  was  indicted  for  bmglarjrand  ad- 
600  yards  of    muusterinir  unlawful  oaths.    The  offence  was  oommitted  on 

the  centre  of  ° 

arirer,  the     the  Boteommon  side  of  the  river  SKajinos,  which  divides  the 

boondarj  of 

two  oonnties,  counties  of  Boscomnum  and  Leitrim.    The  prisoners  were 
not  withfai  the 

9  0. 4,  c  64,  bound  by  their  recognizance  to  appear  in  Lntrintj  and  the 


indictment  contained  an  averment  that  it  was  committed 
within  600  yards  of  the  boundary  of  the  county  •ofZ^t^Srus. 
Evidence  was  given  by  the  Crown  that  the  offence  was 
committed  within  600  yards  of  the  bed  of   the  rirer 

Mr.  C.  W.  Blakeneyi  for  the  prisoner,  contended  that 
the  case  was  not  brought  within  the  provision  of  the  9 
Geo.  IV.  c.  64,  ss.  26  &  27. 

Mr.  Miller^  Q.C.  and  Mr.  (yDowdj  controj  referred  to 
Eoscoe  an  Criminal  Law{ay  , 

Ball,  J. — Before  this  case  can  proceed,  it  must  be 
clearly  established  that  the  Court  has  jurisdiction.  I  9m 
of  opinion  that  the  Act  does  not  contemplate  such  a  bouii'' 
dary  as  a  fluctuatiag  river.  The  legislature  could  not 
have  intended  to  fix  a  distance  from  a  fluctuating  terminui» 
The  consequence  of  admitting  such  a  practice  would  k 
that  at  one  season  the  offence  would  be  conunitted  io  - 

Boscammanf  and  at  another  in  Leitrim.     At  one  period  the 

• 

Court  would  have  jurisdiction,  at  another  it  would  tiot 

(a)  234  and  cases  there. 
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Tlie  27th  section  of  the  Act  refers  to  offences  in  boats,  and       184L 


enacts  that  they  may  be  tried  in  either  county,  but  no  such  Noon's  CAex. 

special  {Nrovision  is  made  for  cases  such  as  the  present* 

[The  ordnance  sinrvey  of  the  counties  was  produced  to  the 

Court.3    I  find  on  reference  to  the  ordnance  survey  before 

me,  that  the  Shannon  is  delineated,  and  the  centre  marked 

as  the  boundary  of  the  counties,  yet  although  the  evidence 

is,  that  the  offence  was  committed  within  500  yards  of  that 

eentie,  I  cannot  consider  it  to  be  within  the  meaning  of 

the  section. 

The  prisoner  was  acquitted. 


Doran's  Case.  1840. 

Carriek 

XhE  prisoner  in  this  case  was  indicted  for  manslaughter.  ^^^SmS^ 
Another  indictment  had  been  found  against  him  for  an  J^^^J^ 
aggravated  assault,  including  a  count  for  common  assault,  dictments,  one 
but  this  had  been  abandoned,  the  Croxm  having  been  alan^ter  and 

another  for 

put  to  their  election.    It  appeared  firom  the  evidence  on  aggravated 

aBsaulty   in* 

the  part  of  the  Crown  doubtful,  whether  death  ensued  from  dnding  a 
a  blow  inflicted  by  prisoner,  or  from  fever.    There  was  no  common  as*. 
post  mortem  examination,   nor  any  medical  witness  ex-i^^^^j^^^ 

doned  by  the 
crown  who  had 

Mr.  Walter  Bourke  and  Mr.  Shdton^  for  the  prisoner.-—  heen  put 

'  /         ^  to  their- 

When  the  cause  of  death  is  uncertain  the  prisoner  is  en->  election,  the 

.         •  j™T  '"'•y  fi°^ 

titled  to  have  his  acqmttal  directed  by  the  Judge.    John-^  the  prisoner 

guilty  of  a 
$otC8  Case{a),     Wright/ s  Case(b.)  common  as- 

sault  under 
the  indictment 
for  man- 
(a)  1  Lew.  G.  C.  164.  slaughter. 

(fr)  Ibid.  171. 
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1841.  BalLi  J. — In  Jchmaotfs  case  the  unoertamty  wiis  as  to 


DoKAn's     d^ivee^  as  to  how  &r  the  blowi  and  how  tut  the  disease 
Cass* 

contributed  to  death.    Here  the  uncertainty  is,  as  to  death 

being  caused  altogether  by  the  blow,  cnr  altogether  by  dis* 

ease.    The  note  on  Wriglejfi  ease  is  not  satisfiactory ;  and 

there  too  the  Judge  sent  it  to  the  jury.    Nothing  can  be 

more  unsatisfactory  than  the  evidence  here  as  to  the  cause 

of  death,  and  no  medical  eiidence  has  been  brought  fiorward. 

I  must  however  send  the  jury  the  case,  and  they  may  find  the 

prisoner  guilty  of  a  common  assault  under  the  late  Aet(a). 

Mr.  SkeUan^-TiiaX  is  impossible,  as  the  prisoner  was 
arraigned  on  another  indictment  for  an  aggravated  assault, 
with  a  count  for  a  common  assault,  which  indictment  is  aban- 
doned,  we  having  put  the  Crown  Counsel  to  their  election. 

Ball,  J. — I  have  some  doubts  upon  the  point,  but  I  am 
inclined  to  leave  the  question  to  the  jury ;  they  may  find 
the  prisoner  guilty,  if  they  think  the  evidence  sufficient, 
of  a  common  assault. 

Verdict  guilty  of  common  assault. 

(a)  1  Vict.  chap.  85, 1.  11. 
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In  re  Gartey.  ^   ^^^-  . 

Coitlebar 
SpringAiMixu* 

This  was  an  application  on  the  part  of  a  cess-payer,  J*^®  f*®"^," 
a  £50  fireeholder  of  the  county,  to  fine  the  Sheriff  in  fint  on  the 

,  panel  personi 

consequence  of  his  not  having  called  a  person  on  the  Grand  to  represent 
Jury  to  represent  the  barony  of  Morisk.      The  affidavit  Uihis bailiwick, 
of  the    applicant  went   at    large  into  the  state  of  the^^gj!^^^^ 
panel,  and  averred  that  the  person  called  for  that  barony,  p^^^^  un^ 
was  not  duly  qualified.  tl^^^;:^ 

ed.    Ue  is 
*  ^  not  required 

Mr.  Manoffhanf  Q.  C,  for  the  applicant. — The  barony  to  sute  in  the 

panel  list  the 

of  Morisk  is  not  represented.    The  duty  of  the  Sheriff  is,  particolar 
first,  to  call  persons  to  represent  the  different  baronies,  which  such 
Under  the  Act  they  should  be  the  first  on  the  p&nel.  ^^jj^  ^' 
Here  the  person  called  for  this  particular  barony,  had  no 
residence  whatever  in  the  county.     The  31st  section  of 
the   Act(a)    gives    the  Judge  the  power  of  fining  the 
Sheriff. 


Mr.  Mae  Caudand  contra^ — In  looking  to  the  panel,  it 
will  be  found,  that  the  first  nine  names  placed  thereon, 
are  of  persons  qualified  to  represent  the  nine  baronies  of 
this  county. 

Ball,  J. — The  Sheriff  is  not,  in  my  opinion,  bound  to 
provide  that  persons  who  attend  shall  represent  the  baro- 
nies. It  is  sufficient  for  him  to  call  persons  who  are 
qualified  to  represent  them,   *^  so  that  as  far  as  can  be,  one 


(a)  6  and  7  Wm.  4,  chap.  116  ;  and  see  7  Wm.  4»  and  1  Vict  chap. 
2,  sec.  9. 
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In  re 
Oabyxt. 


1841.  ^'  fit  and  competent  penon  having,  &c.,  shall  be  placed 
'*  upon  such  panel.'*  Here  he  has  done  80.  The  lq;ifllar 
ture  has  done  its  utmost,  to  have  the  baronies  represented, 
by  requiring  the  Sheriff  to  eaU  parties  resident,  assuming, 
that  if  they  are  resident,  they  will  attend.  It  is  not 
necessary  that  he  should  state  for  what  barony  the  penon 
is  called,  provided  that  proper  persons  are  ftnt  called  for 
all  the  baronies. 

Application  refused. 


1841. 

CoMtUhar  ^^  ^^   FiTZMAURICE. 

SprimgAMaixtM. 
In  oases  of  iM-  ^^ 

oessity  pre-      X  HIS  was  a  traverse  to  a  presentment  for  a  half-year's 

sentments  not  ^  ^  ^ 

having  passed  printing  and  advertising,  done  by  order  of  the  county 

at  special  Ses- 
sions, the       treasurer.     It  appeared,   that  the  presentment   had  not 

under  the  i42  passed  at  special  sessions.    The  work  had  been  done  by 

4rchap.  116, '  ^^  persons  who  had  a  former  contract ;  but  although  that 

s^tl^eXti-  contract  had  expired  for  more  than  a  year,  the  Grand  Jury 

thoqgh  for      YaA  recognised  the  right  of  the  applicants-  in  conformity 

without  con-    ^th  itg  terms. 

tract. 

Mr.  WalUr  Bourhe  for  the  traverser. — The  47th  section 
of  the  Grand  Jury  Act(a),  is  imperative.  All  printmg» 
for  which  the  Grand  Jury  can  make  a  presentment,  must, 
by  the  very  terms  of  that  section,  be  executed  by  con- 
tract, and  all  contracts  must  be  made  by  sealed  tenders 
and    proposals.      Here    has  neither    been  contract  nor 


(a)  6  *  7  Wm.  4,  chap.  116. 
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tender.  The  22nd  &  47th  sections  of  the  Act  are  referred  1841. 
to  by  the  '  printed  schedule,  but  the  requisites  therein  /» re 
specified  have  not  been  complied  with. 


Mr.  FUzgibhouy  for  the  ['presentment. — The  Grand 
Jury  omitted  to  advertise  tendeis.  It  was  impossible  to 
g^  the  business  of  the  county  done  in  consequence.  The 
treasurer  therefore  applied  to  the  applicants,  and  the  work 
was  done.  The  words  of  the  47th  section  are  not  pro- 
hibitory ;  they  are  merely  directory  to  public  officers  to 
make  proposals.  If  they  neglect  it  they  can  be  punbhed, 
but  their  neglect  cannot  vitiate  the  presentment ;  their 
omission  has  brought  the  present  case  within  the  words  of 
the  142nd  section,  which  are  general,  and  embrace 
it.  There  are  no  words  in  the  Act  prohibiting  the  Judge 
'  £rom  fiating,  or  the  Grand  Jury,  making  this  presentment. 

Ball,  J. — I  am  of  opinion,  that  I  can  only  waive  the 
47th  section  in  a  case  of  great  necessity.  But  the  present 
is  one  of  that  nature.  The  duty  is  imposed  either  upon 
the  secretary  or  treasurer ;  and  as  it  appears  to  have  been 
done  by  their  directions,  I  will  fiat  the  presentment 
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1841. 

* r-^  In  re  Cavendish. 

CaatUhar 
SpringAuizes. 

The  Grand     1  HIS  was  a  traverse  to  a  presentment  for  expenses  of 

Jury  hftTo 

power  under    printing  in  the  Castlebar  Telegraph  (of  which  the  appli^ 

the  15  sec.  2  ^  •  .     \  i.  *.         i.       • 

and  3  Wm.  4,  c&nt  was  propnetor)  lists  of  applications  to  r^^ter  pur^ 
Befom^Art.)  8^»ant  to  the  2  &  3  W.  IV.  c.  88,  s.  35  &  36. 

and6lk7  W. 
4,  e.  116,8. 

116,  to  present     Mr.  JValter  Bourke  and  Mr.  (fDowd  for  the  traverser.— 

for  expenses 

for  printing     There  is  no  section  in  the  Reform  Act  applicable  to  the 

alphabetical  '^^ 

lists  of  appU-  work  here  done.     The  35th  and  36th  sections  are  referred 

cations  to  re-         ,  •       j      i     i  i 

gister.  to  m  the  prmted  schedule,  but  there  is  nothing  in  them  to 

sanction  the  presentment ;  they  refer  merely  to  **  lists  of 
registered  voters/'  and  not  of  applications  to  reg^ter ;  Be 
Caldbeck{a). 


Ball,  J. — The  case  cited  from  Crawford  and  Dur, 
is  not  in  point.  There  the  application  was  for  ex* 
pences  incurred  in  making  out  and  preparing,  but  not  for 
.  printing  lists  of  voters.  Were  it  even  in  point,  I  should  be 
reluctant  to  decide  upon  the  authority  of  reports,  which 
are  confessedly  unauthenticated.  In  the  present  case  I 
will  fiat  the  presentment.  The  work,  although  not  directed 
to  be  done  by  the  sections  of  the  Act  referred  to  in  the 
printed  schedules,  is  directed  by  the  15th  section  of  the 
Reform  Act,  and  impliedly  included  in  the  115th  section  of 
the6&7  W.IV.  c.  116. 

(a)  1  Cr.  &  Dix.  C.  C.  394. 
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iir 


JL  HE  prisoner  was  indicted  for  highway  robbery. 
The  case  for  the  Crown  having  closed. 


Murphy's  Case.  ^     ^^i- 

CoitUbar 
SpringAisis€$, 

Held,  that 
the  PHsoner'B 
ooanBel  was 
entitled  to 
address  the 
Jury,  the 
Crown  haying 

Mr.  Walter  Bourke,  for  the  prisoner,  declined  addressing  Sita^to  wm- 
the  jury,  but  called  a  witness  for  the  defence.     To  contra^  J^Jf^  *^®^ 
diet  his  testimony  the  Crown  examined  another  witness.      *"•  o^.Fw<«- 

cr  8  witnesses, 
although  when 
the  case  for 

Mr.  Bourhe  now  claimed  to  be  entitled  to  address  the  the  crown 

dosed  he  had 
jury.  waiyed  his 

right  to  ad- 
dress them. 

Mr.  French^  Q.  C. — You  are  too  late. 

Bally  J. — I  consider  the  Crown  has,  by  producing  the 
last  witness,  gone  into  a  rebutting  case,  and  therefore  that 
the  prisoner's  counsel  has  a  right  to  address  the  jury^ 
whether  or  not  he  did  so  before. 


,  / 
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I84I.  NaLLT'S  CaSQ. 


V. 


Coitlebar 


A  witnefs  of-  ^  ^^^  ^'^^  ^'^  indictment  fiir  murder. 

femdfor 
croM-exuni- 

mtion  by  tJie       Xhe  Crown  tendered  a  witness  finr  examination  by  tbe 

Crown  to  the  ^  ' 

prifloner's       prisoner's  counsel,  but  declined  to  examine  liim.      After 

ooonsel,  but  •  •         . 

not  then  ex-    he  had  been  examined  by  the  prisoner's  counsel — 

amined,  can- 
not afterwards 

be  examined        Mr.  MiUer^  Q.  C,  for  the  Crown,  applied  for  liberty 

on  the  part 

oftheorown.  to  ask  him  some  questions  arising  out  of  his  crosfr-ex- 
amination. 


Mr.  Waiter  Bourke  contra. 

BaOf  J. — The  counsel  for  the  Crown  can  only  ask  the 
witness  questions,  which  did  not  form  part  of  the  orginai 
examination.  They  did  not  examine  him  at  all.  How 
then  can  I  tell  but  that  if  he  had  been  exanuned  in  the  fini 
instance  by  the  Crown  the  very  questions  now  about  bring 
put,  would  not  have  formed  part  of  that  original  examins- 
tion  ?  I  cannot  therefore  allow  the  witness  to  be  examined 
by  the  Crown  Counsel. 


CASES 


ON  THE 


MUNSTEE  CIRCUIT 


CivU  Side, 


Doe  dem.  Ecclesiastical  Commissioners  v.  Murpht. 


1B41. 


This  was  an  ejectment  upon  the  title  to  recover  pos-  « ^'^'^'2^€$ 

session  of  certain  lands,  from  an  overholding  tenant.  Vf^ti^e  to  pro- 

duce a  doca- 
rnent  relating 

It  appeared,  that  the  lands  in  question  had  fom^^rly  J^JjJ^^y^ 
formed  part  of  the  estate  of  the  Bishoprick  of  Ossoryj  but  J^^JJ^^t 
that,  under  the  provisions  of  the  Church  Temporalities  wrTed  upon 

'^  '^  oneoftheles- 

Acts,  they  had  been  transferred  to  the  JEcclesiasHeal  Com"  sors  of  the 

plaintiff  npon 

miiMners.    It  further  appeared,  that  in  1818  the  then  the  day  next 
Bishop  of  Ossory  had  made  a  lease  of  those  lands  for  the  trial,  six 
twenty-one  years,  to  a  person  of  the  name  of  Nash^  that  ^{^  had  ^ 
this  lease  had  expired  in  March  1839,  and  that  the  present  ^^^s^fficient 
ejectment  was  brought  to  recover  from  the  defendant,  who  Jj^'®'"^^' 

of  ita  contenta 
although  the  party  npon  whom  it  was  served  lived  sixteen  mUes  from  the  Assize  town. 
Wliat  amounts  to  a  disclaimer. 
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1841.       had  been  an  nnder-tenant  to  NoA,  the  portion  of  the 
EccLBBiAiTx-  lands  which  he  held,    and   which  he    had  refosed  to 

CAL  COMMU* 

•lOHBu      deliver  up. 


V. 
MUBPHT. 


On  the  part  of  the  defendant,  it  was  attempted  to  be 
shown,  that  there  had  been  a  tenancy  created  between 
him  and  the  Ecclesiadieal  Commimonersy  on  the  ex- 
piration of  Nash's  lease,  and  that  this  tenancy  had  not  been 
as  yet  duly  determined. 

In  proof  of  this,  amongst  other  things,  the  defendant 
relied  upon  an  agreement  which  he  alleged  had  been  made 
between  the  Commissioners  and  a  gentleman  of  the  name 
of  CoXf  one  of  the  lessors  of  the  plaintiff;  and  as  the  docu- 
ment was  not  in  his  possession,  he  had  served  notice  upon 
Cox,  in  whose  possession  it  was,  to  produce  it  on  the 
trial.  This  notice,  however,  had  not  been  served  until 
the  day  next  but  one  before  the  trial,  six  days  after  the 
assizes  had  commenced. 

At  the  conclusion  of  his  statement  for  the  defendant — 

■ 

Mr.  BemtUy  Q.  C,  called  upon  the  plaintiff's  counsel,  to 
produce  this  document ;  and  upon  their  refusing  to  do  so, 
gave  in  evidence  the  notice  to  produce  it,  which  had  been 
served  upon  CoXy  and  then  proposed  to  give  secondary 
evidence  of  its  contents. 

Mr.  Henn^  Q.  C,  (with  whom  were  Mr.  CoBins,  Q.  C* 
and  Mr.  Jnsier)  counsel  for  the  plaintiff,  submitted, 
that  the  notice  which  the  defendant  had  proved  had  not 
been  served  in  suffident  time,  to  entitle  him  to  call  iq)on 
the  plaintiff  to   produce  the  document,   as   all  notices 
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I 

to  produce  documents  at  a  trial,  should  be  served  before       1841. 
the  commission  day,  while  in  the  present  case  the  notice  Ecglbsiabti- 

CAL  GOMXU- 

had  not  been  served  until  the  sixth  day  of  the  assizes,     biokbbs 
the  day  next  but  one  only  before  the  trial(a).  Mu^fht. 

Cramfton,  J. — How  far  from  here,  does  Mr.  Cox, 
reside  ? 

Mr.  HefOii  Q.  C—  Sixteen  miles. 

Cramfton,  J. — It  is  true,  that  notices  to  produce 
documents  should  be  served  a  sufficient  time  before  a 
trial ;  but  what  is  to  be  considered  "  sufficient  time'* 
depends  upon  particular  circumstances.  In  any  case, 
reasonable  notice  is  all  that  is  required,  and  a  party 
who  gives  reasonable  notice  is  entitled  to  call  upon 
the  other  party  to  produce  any  particular  document 
and  in  de&ult  of  its  being  produced,  to  give  secon- 
dary evidence  of  its  contents.  In  the  present  case, 
the  person  upon  whom  the  notice  has  been  served,  lives 
but  sixteen  miles  from  here,  and  as  nothing  to  the  contrary 
appears,  I  must  presume  that  he  has  the  document  in 
question  in  his  possession,  and  could,  were  he  willing, 
produce  it  without  difficulty.  I  think,  therefore,  that 
the  notice  here  has  been  sufficient  for  all  the  purposes 
of  this  ejectment,  and  that  if  the  document  be  not  produced 
the  defendant  will  be  at  liberty  to  give  secondary  evidence 
of  its  contents(i). 

The  counsel  for  the  plaintiff  then  produced  this  docu- 
ment, but  it  did  not  appear,  that  its  contents  were  in  any 
way  material. 

(«)  8e«  Trut  ▼.  Johntimy  I  M.  &  Rob.  259 ;  Hargest  v.  FoihtrgiU^  5 
O.  &  P.  303,  and  the  next  case. 

(6)  See  rtrkin  r.  Edwards,  9  €.  «k  P.  478. 
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1841.  ^^  defendant  then  called  as  a  witness  Mr.  J&ox,  the 

EoousiAsn-  agent   for  the   Eceksiattieal  Qmmistumeru     From  his 
GAL     Hxit.  ^^QQy  1^  appeared,  that  shortly  after  the  ezpiratioD 


MtrwMT.  ^^  ^^  lease,  which  had  been  made  to  Nadij  witness 
had  informed  the  defendant,  that  his  employers  (the  Cbm- 
mutioners)i  were  ready  to  continue  him  (the  defendant)  as 
their  tenant,  at  the  same  rent  which  he  had  paid  to  \k 
former  landlord;  and  that  in  seyeral  letters  which 
witness  had  written  afterwards  to  different  persons  he  had 
spoken  of  the  defendant  as  one  of  the  Commissuma's 
tenants.  It  also,  however,  appeared,  that  at  a  subsequent 
meeting  which  had  taken  place  between  the  parties  in 
the  September  following,  witness  had  told  the  defendant, 
on  the  part  of  the  Commissumers^  that  he  was  instructed 
by  them  to  offer  him  the  option  of  being  treated  aa 
their  tenant,  or  as  a  trespasser,  but  that  if  he  chose  to 
be  considered  as  their  tenant,  they  would  expect  him 
to  pay  the  rent,  which  had  accrued  due  from  the  ex- 
piration of  NaeKs  tenancy.  In  reply,  die  ddendant,  bad 
said,  that  he  had  not,  been,  as  yet,  tenant  to  the  Om- 
miMumerf,  and  therefore  owed  them  no  rent,  but  that  he 
was  willing  to  become  thdr  tenant  for  the  future.  This 
answer  witness  did  not  deem  satisfactory,  and  there- 
upon told  the  defendant  that  hjC  would  treat  him  as  a 
trespasser,  and  immediately  demanded  possession  from  him, 
which  however  the  defendant  refused  to  give. 

The  letters  alluded  to  by  this  last  witness,  were  then 
given  in  evidence,  and  the  case  for  the  defendant  having 
closed — 

Mr.  Bennetty  Q.  C,  submitted,  that  a  tenancy  had  been 
proved  between  the  defendant  and  the  Ecclesiastical  Com- 
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mmumertj  which  rendered  a  notice  to  quit  absolutely       1841. 


necessary,  and  that  as  no  such  notice  had  been  proyedy  the  Ecolxsiasti- 

CAT.  COMHM- 

Court -should  direct  a  verdict  for  the  defendant(a).  .uonsbs 


0. 

MvarBT. 


Ckampton,  J., — A   tenancy   may  be  proved  in  va- 
rious  ways,  by  recognition,  receipt  of  rent,  or  other- 
wise.    But  to  constitute    a    tenancy,  there   must  be 
redprodty.    A  tenancy  implies  a  contract,  and  a  contract 
implies  mutuality.     It  is   not  sufficient   for   one  man 
to  say  to  another,  you  are  my  tenant,  unless  that  other 
acknowledges  the  tenancy.     In  the  present  case,  there 
does  not  appear  to  be  any  such  acknowledgment ;  on  the 
contrary,  it  would   appear,  that  there  was  an  absolute 
disclaimer  of  tenancy,  and  it  can  never  be  permitted  in  a 
court  of  justice,  for  a  man  who  disclaims  tenancy  on  one 
day  to  avoid  paying  rent,  afterwards  to  assert  it,  to  defeat 
an  ejectment,  which  his  own  conduct  had  rendered  neces- 
sary.    I  shall  therefore  direct  the  jury  to  find  for  the 
plaintiff  (A). 

Verdict  for  the  plaintiff. 

Mr.  BenneUj  Q.  C,  objected  to  the  charge  of  the  learned 
Judge  ;  and  the  plaintiff's  counsel  having  applied  for 
execution, 

[Cramptok,  J.,  said  he  would  certify  for  immediate 

(a)  Doe  Dem  Flower  v.  i>ar6y,  1  T.  R.  159;  TrogmortoH  y^^'^^^' 
daie^  1  BqIL  N.  P.  9S. 

r*  W  See  DoeDem  Ld.  lorton  y.  Murphy,  2  J.  &  S.  328;  Lenee 
MUeheU  ▼.  Kelbf,  2  Jones  19 ;  Dot  Dtm  WUUamt  r.  Cooper,  1  M.  S»  6. 
135 ;  Doe  Dem  Qray  t.  Stamon,  1  M.  fc  W.  096 ;  Doe  Dm  Oraeee  ▼. 
Wille,  10  Ad.  at  £1.  430;  Doe  Dem  WkiUhead  t.  PUmath  2  Ner.  and 
Man.  673 ;  Doe  Dem  Cahert  v.  Frowd,  I  M.  &  P.  480. 
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1841.       execution,  unless  the  counsel  for  the  defendant  would  take 
Eccu'nMTil  and  sign  a  written  objectioa  to  his  charge,  in  the  usual 

CAif  Comas* 
axoMBBs      manner.    Upon  this  Mr.  Benma  asked  time  to  oonflUer, 

MoRPHT.     whether   or   not   he  would  persevere  in  his  objections, 

aJid  having    afterwards    declined  to  do  so,  a  certificate 

for    immediate    execution  was    signed   by    the    leaned 

Judge. 


1841.  Lessee  Leader  o.  Dugoan* 

Cork 
SpringABiixM  ^ 

H  id  that       ^  ^'^  ^^^  '^  ejectment  upon  the  title.    The  defendant 
notice  to  pro-  ^^^^g  ealkd  UDon  to  produce  certain  receipts  for  rent,  in 

duce  a  doca-  . 

me&t,  must  be  pursuance  of  a  notice  which  had  been  served  upon  him  at 

seryed  before 

theoommis-     his  residence  in  the  country,  on  the  15th  of  March*    The 

sion  day  upon 

a  party  not     commission  was  opened  on  the  11th  of  Marckj  and  the 
assise  to^  ^  trial  conunenocd  on  the  19th. 


Mr.  Serjeant  Jackson^  for  the  defendant,  objected  that  the 
notice  was  given  too  late,  and  should  have  been  served 
before  the  commencement  of  the  assizes. 


Mr.  CoUinsj  Q.  C.  cited  the  case  of  Doe  dem.  Ecde- 
siasHcal  Commissioners  v.  Murphtf{a)  ruled  by  CramptoHj  J*, 
at  the  last  Limerick  Assizes,  in  which  he  had  held  that  the 
notice,  although  served  after  the  commencement  of  the 
assizes,  was  sufficient. 


(a)  See  Anie,  page  1 19, 
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Gbbbnb,  Serjeant — In  Trist  y.Johnsan{a)i  and  R.y.EHm- 
eombe{b)i  it  was  held)  that  a  notice  to  produce  must  be 
served  before  the  commission  day,  on  parties  living  away 
fiom  the  assize  town ;  upon  the  authority  of  those  cases,  I 
am  of  opinion,  that  the  notice  served  in  the  present  case 
was  not  served  in  sufficient  time. 


1841. 

Lessee  of 

LSAPBB 
0. 


Cbehan  and  others,  Appellants— Martin  and  others, 

Respondents. 

X  HIS  was  an  appeal  from  a  dismiss  by  the  plaintiffs,  in  a 
dvil  bill  ejectment. 

Tlie  appeal  was  under  the  62nd  section  of  the  6  &  7 
W.  IV.  c.  7fi(c),  and  the  appellants  had  entered  into  a 
recognizance  in  die  sum  of  £5,  conditioned  to  pay  such 
costs  as  should  be  awarded  against  them  on  the  appeal,  if 
it  should  be  determined  against  thenu 

Mr.  HicksoHf  Q.  C,  for  the  respondents,  now  insisted, 
that  this  recognizance  was  insufficient.  He  contended 
that  the  statute  gave  to  the  landlord  the  right  of  appeal 


(a)  1  Moo.  and  Rob.  259. 


(b)  Ibib.  259. 


1641. 

SpringAitixeg, 

A  landlord  1^ 
pealing  under 
the  52  sec  of 
the6and7W. 
4,  c  75,  must 
enter  into  the 
same  secnrity 
by  recogni- 
sance as  a  de- 
fendant ap- 
pealing under 
the  29th  sec 
of  the  36  Geo. 
3,  c  25 ;  and 
therefore 
where  imon 
appeid  from  a 
dismiss 
the  landlord 
entered  into  a 
recognizance 
without  any 
sureties.  Held 
bad  and  ap- 
peal dismissed. 


{ej  6  and  7  Wm.  4,  c.  75,  s.  52,  '*And  whereas  it  is  considered  that 
under  the  proTisions  of  an  Act  passed  in  the  fifty-sixth  year  of  the  reign 
of  his  Majesty  Geo.  Ill,  ftc,  the  tenant  or  defendant  only  is  entitled  to 
the  right  of  appeal  in  proceedings  instituted  under  the  provisions  of  said 
Acta ;  be  it  therefore  enacted,  that  the  landlord  or  plainttif  shall,  in  all 
proceedings  under  said  recited  acts,  haye  and  be  entitled  to  all  and  every 
the  same  rights  of  appeal*  under  the  same  restrictions,  conditions,  and 
limitations,  as  in  other  cases  of  decrees  on  dvil  bills,  as  by  the  Acts  in 
force  relating  to  civil  hilL  courts  are  provided  for  or  given  to  defen- 
dants. 
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184L       under  the  same  restriedons,  oonilitioiis,  and  limitatioiis^ 


^ 


CnHAv     in  other  oases  of  ibcreei  on  civil  bills,  as  by  the  acts  in 

AMD  OTBBBS 

o.  force  relating  to  civil  bill  courts,  are  provided  for  or  S(iven 
Ain>  Omms.  to  drfendasnU;  that  the  requisites  were  pcnnted  oot'by  tbe 
29th  section  of  the  36th  G.  III.  c.  26 ;  and  that  the  ap- 
pellants should  have  entered  into  a  reoognizanoe  with 
sufficient  bail  to  pay  the  sum  decreed  with  costs,  in  case  no 
relief  should  be  had  upon  the  hearing  of  the  appeal, 
and  that  they  had  made  a  mistake  in  applying  to 
their  case  the'  form  of  recognizance  required  by  the  36 
G.  III.  for  plaintiflb.  He  dted  a  case  of  O'CSmneff  y. 
O^Cbimeff,  decided  by  Serjeant  Greene  at  the  Kerry  Summer 
Assises  1839,  to  this  effect,  and  referred  to  the  distinction 
taken  in  several  sections  of  the  6  &  7  W.  IV.  between 
«<  decrees'*  and  "  dismisses." 


Mr.  Freemanj  for  the  appellants,  insisted,  that  the 
cognisance  was  r^rolar;  that  in  a  civil  bill  ejectment, 
there  was  no  ewn  decreed^  and  that  the  true  construction  of 
the  52nd  section  of  the  6  &  7  W.  IV.  warranted  the  eoune 
which  the  appellants  had  adopted. 

Grbsne,  Serjeant.— My  impression  is,  that  the  -case  of 
(yOnmeU  v.  (/Canndl  was  not  decided  in  the  way  stated; 
I  shall,  however,  look  at  my  note  of  that  case,  in  the 
taneantime  the  appeal  must  stand  over. 

Upon  a  subsequent  day,  the  case  having  been  mentioned 
•gaint 

Greene,  Serjeant,  said— I  have  looked  at  my  note  of  the 
case  of  O'Omaeff  V.  aOmnellj  which  I  find  was  decided  as 
stated*  I  think  that  the  landlord  q>pealing,is  bound  to  enter 
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neriJrfaiJbBlimfifimUiJuujfPe  WiJ  to  dOi  and 

It  k  TCfy  dificdt  to  aMcstm  Ife  imdse  ncubg  €f 

liuidlarit  die  i%^  of  *PP4  mdcr  &e  mme  reatricCioiis 
as  di^friiiUBtii  is  cml  Ul  dmcM»  and  I  do  nol  see  any 
eoDstraedim  wUdi  can  be  pat  on  tiie  8eclik»»  to  leUeTe 
them  from  fiitffiwg'  iato  a  leeoguiaiiee  with  suredcs. 


^ipeal  diamioBed. 


Cripps  9.  Smyth. 


JJEIIS  was  an  action  agidn^  the  drawer  of  a  bill  of  in  m  actioii 
exchange,  for  non-acceptance.     The  defendant  pleaded  ISSLiLy^. 
the  general  issue,  and  the  bill  of  particulars  stated,  that  *|j|^^^^^*L^ 
the  bill  was  passed  for  the  price  of  a  horse,  sold  by  the  ^^^^*^  • 
phiintiff  to  the  defendant.  ^^  the 

OTMdl  of  too 

wamaty  if  no 

QeftnoOa 

On  the  trial  the  defendant  attempted  to  set  up  as  a  In  muk  a  omo 
defence,  fliat  there  had  been  a  warranty  with  the  horse,  and  fences  open  to 
that  the  horse  was  unsound.    Before  however  he  examined  ,„  Ihmd,  ille^ 

nlity,  or  n  to- 

any  witnesses—  ^  l5jl,^  ^ 

oonsiderntion. 

Mr.  JE&im,  Q.  C.  (with  whom  were  Mr.  Sennettj  Q.  C,  and  SembU.  War^* 

ranty  mnatbe 

Mr.  Brereton)  of  counsel  for  the  plaintiff,  submitted,  that  expraued 

■ad  oMinot 
be  implied 
unleis  it  be 
clearly  shown  t^t  snch  was  the  understanding  of  both  parties. 
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1841.  even  if  the  defendant  weie  to  prore  what  he  had  stated, 
Cripps  that  that  would  be  no  answer  to  the  present  actum ;  fior 
8KTTS.  that  in  an  action  upon  a  bill  of  exchange,  or  other  security 
given  as  the  price  of  goods  sold,  it  was  not  open  for  a 
defendant  to  show,  that  a  warranty  had  been  given  with 
the  goods,  which  formed  the  consideration  for  the  bill  or 
other  security,  and  that  there  had  been  a  breach  of  that 
warranty. — Chiity  en  CaiUraeii{a). 

Mr.  Cooper,  Q.  C.  (with  whom  was  Mr.  CoBms,  Q.  C^ 
and  Mr.  Fireenum)  amtra.  In  IjewU  v.  CoyTave{b)y  it  was 
decided,  that  in  an  action  on  a  bill  given  for  the  price  of 
goods  sold  under  a  warranty,  the  breach  of  warranty  is  an 
answer  to  the  plaintiffs  demand,  if  the  defendant  has 
tendered  back  the  goods,  althougl^  the  plaintiff  did  not 
accept  them.  In  the  present  case,  die  plaintiff  t^idered 
back  the  horse,  the  moment  its  unsoundness  was  dis- 
covered. 

Mr.  JESnm,  Q.  C. — ^The  case  of  Ijewis  v.  Cosffrave  is 
not  in  point ;  thaU  was  really  a  case  of  firaud,  and  not  one 
of  a  breach  of  warranty. 

Crampton,  J» — This  is  a  very  important  question; 
but  on  the  whole,  I  am  disposed  to  agree  with  the  general 
proposition,  which  has  been  laid  down  by  the  plaintiff^s 
counsel.  Nor  indeed  is  the  rule  a  hard  one,  for  if  a  breach 
of  warranty  is  committed,  a  defendant  has  his  remedy  by  a 
cross-action  to  recover  the  difference  in  value,  between 
the  price  paid,  and  the  real  value  of  the  goods.     I  shall 


C^)  Pig«  164,  tlurd  Ed. 
(h)  2  TmuiL  2. 
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not,  howerer,  stop  the  ease  here,  as  if  I  allow  it  to  go  on,        1841. 
it  may  appear  that  it  was  a  case  of  fiaud  upon  the  part  of      Cbxpps 

Vm 

the  plaintiffl  Smith. 

A  question  as  to  what  amounted  to  a  warranty  having 
arisen — 

Crabifton,  J« — Warranty  may  be  given  either  by 
parol,  or  by  writing,  but  must  always  be  expressed,  and 
eannot  be  implied  unless  it  clearly  appear,  that  such  was 
the  understanding  of  both  parties.  It  will  not  be  sufficient 
to  show,  that  it  was  the  understanding  of  the  buyer  that 
a  warranty  was  given,  unless  it  be  also  shown,  that  it  was 
the  understanding  of  the  sdler  to  give  one. 

The  case  on  both  sides  having  closed — 

CaAMPTON,  J.,  told  the  jury,  that  in  an  action  against 
the  drawer  of  a  bill  of  exchange,  the  only  defences  with 
respect  to  the  consideration,  which  a  defendant  could  set  up, 
were  two ;  ^ttf  total  failure  of  consideration ;  or,  secondly^ 
that  the  contract  itself,  in  pursuance  of  which  the  bill  was 
passed,  was  fraudulent  or  illegal ;  and  that  in  the  present 
case,  if  they  believed  that  a  fraud  had  been  practised  by 
the  plaintiff  on  the  defendant  in  the  sale  of  the  horse,  they 
should  find  for  the  defendant,  but  if  not  they  should  find 
for  the  plaintiff(a). 

Verdict  for  the  plaintiff. 

(a)  See  Morgan  t.  Ekhmdaom^  FUmimg  t.  RUhardmn^  and  other 
cases,  1  Camp.  40.  n. 


K 
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^  ^^*'   ^       Mr.  CoUinii  Q.C.9  obtained  a  conditional  order  for  a 

Novemher  3,   new  trial,  on  the  ground  of  misdirection  of  the  learned 
Com.  Pleas. 

Judge.     On  a  subsequent  day,  however,  cause  was  shown 

against  making  absolute   this    order,   and  the  rule  was 

discharged  with  costs. 


w 


1841.  Sullivan,  Appellant — O'Kbefb,  Respondent. 


Limerick      ^^ 

SprinffAstize;  ±  HIS  was  an  appeal  from  a  dismiss  below.  It  appearing 
froma^^dss, ^^^^  ^^^  ^^^  ^^  ^^^  dismiss  had  not  been  lodged  with 
Ste<Jrthe  *^^  Clerk  of  Peace  until  after  the  termination  of  the 
dismiss  must    Sessious  at  which  the  civil  bill  had  been  heard 

be  lodged  with 
the  Clerk  of 
the  Peace  dur- 
ing the  Ses-       Mr.  Barry j  for  the  respondent. — Submitted  that  the 

sions  at  which 

the  dismiss  terms  of  the  29th  section  of  the  36  Geo.  III.  c.  25,  had 
mnmoed.  not  been  complied  with,  the  true  construction  of  which 
section  obviously  required  the  person  appealing  to  deposit 
the  costs  forthwith,  or  at  all  events  during  the  Sessions  at 
which  the  civil  bill  had  been  heard,  otherwise  what  limit 
could  be  imposed  ? 

Mr.  Z).  iZ.  Kanej  contra. — Contended  that  the  provisions 
of  the  Act  had  been  substantially  complied  with,  and 
stated  that  it  was  not  usual  in  many  cases  to  lodge  the 
costs  until  after  the  Sessions. 


Gbbenb,  Serjeant. — I  agree  with  Mr.  Barry^  that  the 
true  construction  of  the  Act  requires  that  the  costs -should 
be  lodged  during  the  Sessions. 

Appeal  dismissed. 
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Sbward,  Appellant — Coots,  Respondent. 


1841. 


Limerick 
SpringAssixes, 


This  was  an  appeal  from  a  civil  bill  decree  for  eoods  ^*^  ^^  "* 

*^*r  Da  reoognizance 

sold  and  delivered*     In  the  recoirnizance  which  was  entered  of  appeal  from 

°  a  decree  it 

into  by  the  appellant,  he  was  described  in  the  margin  as  should  appear 

either  by  aver- 

'*  James  Seward^  junior,  of  the  City  of  Limerick^  grocer,  ment  in  the 

body  of  it,  or 

'*  defendant,*'  and  in  the  body  of  the  recognizance,  as  by  identity  of 
James  Sewardy  junior,  of  Bank-place^  in  the  County  of  that  the  per- 
the  City  of  Limerick:'  entewd^intS  it 

is  the    defen- 
dant in  the 

Mr.  Keller,  for  the  respondent. — This  recogniiance  is  ^^t  parol  tea- 
not  sufficient,  there  is  nothing  to  connect  the  defendant  as  ^^^Jle^to*" 
described  in  the  margin,  with  any  of  the  persons  named  in  P"^^®  ^^  ^^^ 
the  body  of  the  recognizance,  and  it  does  not  appear  either 
by  averment  in  the  body  of  it,  or  by  identity  of  description, 
that  the  person  who  has  entered  into  the  recognizance  is 
the  defendant  in  the  suit.     In  j^ee  v.  Nee,  Nap.  C.  B.  78, 
a  similar  objection  was  held  fatal. 


Mr.  Freeman,  contra. — The  identity  is  sufficiently  shown, 
the  name  is  the  same,  and  the  description  sufficiently 
mmilar  to  connect  the  defendant  with  the  person  who 
has  entered  into  the  recognizance.  In  McDonnell  v. 
jBurke(a),  upon  an  appeal  from  a  dismiss,  it  was  objected 
that  the  recognizance  was  insufficient,  the  appellant  being 
wrongly  named  in  it,  M^Daniel  instead  of  McDonnell,  but 
Dokmrty,  C.  J.,  overruled  the  objection,  and  directed  the 


(a)  1  Cr.  &  D.  C.C.  28. 


132  SPRING  ASSIZES,  4  VICT. 

1841.  case  to  be  heard  upon  the  merits.  In  Nee  y.  Nee^  it  was 
attempted  to  supply  by  parol  averment  one  of  the  requisites 
of  the  statute,  it  therefore  is  not  applicable  to  the  present 
case,  and  it  is  perfectly  competent  to  the  appellant  to 
prove  by  parol  testimony  that  he  is  the  person  named  in 
and  bound  by  the  recognizance. 

Greene,  Serjeant. — I  do  not  think  that  this  recogni- 
zance is  sufficient,  it  does  not  show  upon  the  face  of  it  (as 
I  think  it  should,)  that  the  person  who  has  entered  into  it 
is  the  defendant  in  the  cause,  and  parol  testimony  should 
not  be  admitted  to  prove  that  fact.  If  there  were  perfect 
identity  of  description,  it  might  be  inferred  that  it  was  the 
defendant^  but  the  description  here  is  not  sufficiently 
identical. 

Decree  affirmed. 
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CoNNSLL,  Appellant — Pilkington,  Respoudent.        ^     IQ^^' 

Limerick 
Spring  Assiz€$, 

X  HIS  was  an*  appeal  in  a  ciyil  bill  ejectment  brought  In  a  dvil  bill 

appeal,  the 

against  an  overnolding  tenant.    There  had  been  a  decree  for  costs  which 
possession  below,  and  the  costs  as  taxed  by  the  Assistant-  paid,  or  lodged 
Barrister,  amounted  to    £2  55.  6d.      The  costs  lodged  ^f  ^he  Pe^ 
with  the  Clerk  of  the  Peace,  were  only  £l  15*.  w^^ic 

tion,  are  the 
^  costs  decreed ; 

Upon  the  appeal  being  called  on —  and  though 

'^  the  assistant- 

barrister  has 
exceeded  his 

Mr.  Bruce,  for  the  respondent,  objected  that  the  Court  jurisdiction  in 
could  not  entertain  it,  the  costs  of  the  decree  below  not  cuiarltems,  a 
having  been  lodged,  as  the  statute  required.  Ub^rty  to  de^ 

duct  those,  but 
must  deposit 

Mr.  R.  F.  Mttttins,  amira — Although  the  costs  decreed  ^®  ^^?^®  ?™ 

^  decreed  with- 

were  £2  5s.  6d.  and  the  sum  we  have  lodged  is  only  £l  15*.  <>***  *"y  *^**®- 

*=*  •'  ment  what- 

yet  we  have  sufficiently  complied  with  the  statute,  as  we  soever. 

^  /  r  Q«are,  Whe- 

have  lodged  all  that  we  were  bound  to  lodge,  and  the  legis-  ther  in  a  civil 

bill  ejectment 

lature  could  never  have  intended  that  a  party  should  be  the  assistant- 
obliged  to  lodge  costs  for  which  he  was  not  liable.    In  the  power  in  the 
present  case  there  was  an  item  of   10s.  6d.  sheriff's  fee,  ^"^the* 
among  the   costs   decreed,    which   was   an   unauthorized  fog^g  J'lJ^ns^ 
charge,  and  we  have,  therefore,  deducted  it.     That  it  was  ^^?  unauccess. 

°  ful  party. 

an  unauthorized  charge  is  clear,  for,  by  the  acts(a)  by 

# 

which  this  fee  is  legalized,  no  power  is  given  to  the 
Assistant- Banister  to  tax  it  against  the  unsuccessful  party  ; 
and  the  silence  of  the  statute  upon  this  point  is  conclusive 
that  he  has  no  such  power,  as  by  all  the  other  acts(6)  by 
which  particular  fees  are  created,  a  power  of  taxing  them 

(a)  6  &  7  W.  4,  c.  75,  8.  66;  and  1  Vict.  c.  43,  s.  3. 
(6)  56  Geo.  3,  c.  88,  s.  10 ;  and  58  Geo.  3,  c.  39,  s.  9. 
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1841.  is  expressly  given.  Nor  is  it  at  all  surprising,  that  the 
CoNHBLL.  sheriff's  fee  should  be  an  exception  from  the  general  rule, 
PiLKiROTON«  as  it  is  one  of  a  very  peculiar  nature,  for  non  comtat  that 
the  interposition  of  the  Sheriff  would  ever  be  rendered  ne- 
cessary. The  defendant  might  deliver  possession  of  the 
premises  himself,  without  the  intervention  of  the  Sheriff, 
or  the  decree  below  might  be  reversed  on  appeal,  in  eidier 
of  which  cases  the  sheriff's  fee  could  never  accrue  due, 
and  consequently,  it  should  never  be  taxed  by  anti« 
cipation. 

Grbbke,  Serjeant. — Thepoint  which  has  been  raised  here 
is  a  very  ingenious  one,  bat  I  shall  not  decide  it  at  present. 
If  I  felt  myself  at  liberty  to  go  into  the  case,  it  is  probable^ 
that  I  should  agree  in  the  opinion  that  the  Assistant-Barrister 
had  no  power  to  tax  the  sheriff's  fee,  but  on  the  present 
occasion  I  do  not  feel  myself  at  liberty  to  do  so.  It  is  a 
condition  precedent  to  any  proceedings  on  a  civil  appeal^ 
that  the  costs  of  the  proceedings  bdow  as  decreed  shooU 
be  either  paid  or  lodged  with  the  Clerk  of  the  Peaces 
In  the  present  case,  this  has  not  been  done,  and  the 
Court  has,  therefore,  no  jurisdiction  to  entertain  the 
appeal. 

Decree  affirmed* 
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1841. 

In  re  Bbglbt.  ^* — ->• 


TValee 
SpringA$iii€*n 


The  appellant  who  daimed  to  r^;i8ter  as  a  £10  lease- 1839,^^!^ 
holder,  luMl  been  rejected  by  the  Registering  Banister  for  ^'"J^- 
want  of  title,  "  inasmuch  as  the  lease  under  which  he  ^*^  ^^^J  ■" 

agreement 

"  claimed  to  re&nster  was  antedated,"  and  also  for  insuffi-  ^^^  l*^^^  Y' 

^  for  a  lease  for 

dency  of  value.     It  appeared  that  Beaky  had  sometime  in  2ljears.lnthe 

beginning  of 

Augusij    1839,  agreed  to  take  a  lease  from  Lord  Ventn/j  March,  1640, 

a  lease  was 

for  a  term  of  21  years,  that  he  had  then  gone  into  posses-  executed  by  B. 
sion,  that  a  lease  had  subsequently  been  prepared  and  to  t.  the  agent 
executed  by  him  sometime  previous  to  the  25th  of  Marchj  BubseqtOTUj  *^ 
1840,  upon  which  occasion  he  had  handed  it  over  to  Mr.  ^^^^^ 
Thompsanf  Lord  Ventry*s  agent,  that  Mr.  Thompson  had  El^^^^^jju** 
then  gone  to  Dublin^  where  Lord  Fentry  resided,  and  that  I'O'd  V. ;  the 

lease  wasdated 

the  lease  had  been  executed  by  him  a  few  days  after  the  August,  1889, 

and  the  term 

25th  of  Marchj  1840.  The  lease  bore  date  the  23rd  day  conveyed  was 
of  At^utt,  1839,  and  the  term  granted  by  it  was  for  "21  fv«m  the  25tli 
«  jfum  from  the  26th  of  March  host  past."  ^t^'jJo 

had  claimed  to 
register  as  a 

Mr.  Henn,  Q.C.  and  Mr.  R.  O'Connell— The  claimant  f  \5  ^^^ 

'  holder,  had 

cannot  be  admitted,  his  lease  beine  antedated,  which  is  a  ^^^  rejected 

^  upon  the 

clear  violation  of  the  policy  of  the  Reform  Act.     If  such  a  ground  that 

his  lease  was 

principle  as  that  of  antedating  were  to  be  admitted,  a  person  antedated. 

Upon  appeal, 

might  execute  a  lease  substantially  for  one  year,  although  Held,  that  the 
nominally  for  upwards  of  20  years,  and  thus  confer  upon  being  Vaudut 


lent,  was  no 


another  a  fictitious  right  to  vote.     But  supposing  that  the  ground  for 


re- 


antedating  did  not  invalidate  the  lease,  the  interest  passed  ^^/j  fu^h^p 
by  it  was  not  "  a  term  oricrinally  created  for  a  period  of  ^^*^  *,^®  ^®*;® 

^  ,  passed  a  suffi- 

"  not  less  than  20  years,"  within  the  meaning  of  the  Re-  ^ient  term 

•^  within   the 

form  Act.     From  the  evidence  it  appears,  that  the  lease  meaning  of  the 

Reform  Act. 

was  not  executed  by  the  landlord  until  after  the  25th  of 
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1841.       Marehj  1840,  the  lease  bearing  date  in  Auffusiy  1839^  and 
In  re       ^he  term  to  commence  from  the  *^  25th  of  March  last  past" 

BSOLBT.  ^  '^ 

the  legal  operation  of  the  term,  therefore,  did  not  com- 
mence until  the  execution  by  the  landlord  after  the  25th  of 
Marthy  1840,  whereas  it  was  to  be  computed  from  the  25th 
of  Marchy  1839,  which  would  not  leave  an  interest  for  a 
period  of  **  not  less  than  20  years,**  to  run  frtmi  the  time 
of  the  execution  by  the  landlord. 

Mr.  'Freeman  and  Mr.  T.  De  Mokynsy  contra. — The 
computation  of  the  term  from  the  '*  25th  of  Jfardk  last 
**  past,'*  should  be  construed  with  reference  to  tfie  execu- 
tion and  delivery  of  the  lease  by  the  landlord,  in  which  view 
of  the  case  the  lease  passed  a  term  of  21  years  from  the 
25th  of  Marchy  1840.  In  Steele  v.  Mart{a)y  it  was  decided 
that  a  deed  takes  effect  from  the  delivery,  and  not  from 

the  date,  and  parol  evidence  was  allowed  to  show^that  a 
lease,  dated  on  Lady-day,  1783,  and  purporting  to  com- 
mence on  Lady-day  lastpcuty  was,  in  fact,  executed  after 
the  date,  and  that  the  term  therefore  commenced  on 
Lady-day  1783,  and  not  1782, 

Independently,  however,  of  that  view  of  the  case,  the 
tenant  here  entered  into  possession  in  August,  18399  by 
virtue  of  an  agreement  for  a  lease  of  21  years  frcMn  that 
date,  and  was,  therefore,  entitled  to  vote,  as  having  an 
equitable  interest,  the  landlord  being  his  trustee. 

Grbene,  Seijeant — Theclaimantin this  case,  wasrejected 
by  the  Assistant  Barrister,  upon  the  ground  of  insufiBdency 
of  value,  and  of  want  of  title,  inasmuch  as  the  lease,  under 

(fl)  iB.kC.  272. 
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wUoh  be  olaiined  to  r^ster^  Wfs  antedaled,  the  leaae  l»4l. 
bearing  date  die  23id  of  Augtut^  1839)  whereas  it  had  ^^re 
not  beeB  executed  by  the  kaidiord,  until  B^nttetime  in  the 
month  of  Marehy  1840.  Upon  tiie  discuasMNi  of  diia 
appeal,  a  farther  objection  has  been  made  to  his  title  to 
rq;i8ter,  namely,  that  supposing  the  lease  not  to  be  invalid 
by  reason  of  the  antedating,  yet  it  did  not  pass^  the  interest 
required  by  the  Reform  Act. 

By  antedating,  as  applied  to  a  case  of  this  description, 
I  understand  some  improper  or  fraudulent  insertion  of  a 
date,  so  as  to  make  the  instrument  appear  to  testify  an 
execution  at  a  different  time  from  that  when  it  was  actually 
executed,  and  thus  so  fiur  vary  the  effect  of  some  contract 
which  has  been  entered  into.  I  do  not  see  any  evidence 
in  this  case,  which  would  warrant  me  in  saying,  that  the 
lease  here  was  antedated  in  that  understanding  of  the 
word  antedating,  every  thing  appears  to  have  been  done 
hand  Jidt ;  and  if  any  other  doctrine  were  to  .be  held, 
every  deed  which  was  not  executed  by  all  the  parties  up<m 
the  day  it  bears  date,  should  be  considered  as  antedated* 
With  respect  to  that  objection  therefore,  I  am  of  opinion 
that  there  is  no  ground  for  rejecting  this  claimant. 

The  second  objection  is,  that  a  sufficient  interest,  or 
tenn,  did  not  pass  by  the  deed.  The  lease  bears  date  in 
Aygust^  1839,  but  was  not  executed  by  the  lessor  or 
lessee  upon  that  day.  It  is  contended,  that  it  does  not, 
and  never  did,  pass  an  original  interest  of  20  years  dura- 
tion, for  this  reason,  that  the  lessor  not  having  executed 
it  unftil  after  the  25th  of  Marchj  1840,  (although  the  deed 
puiported  to  convey  an  interest  from  1839)  it  had  no  legal 
operation,  until  such  execution  by  the  landlord,  and  even 
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1841.       then  only  from  that  period,  so  that  in  point  of  law  it 


In  re  passed  only  an  estate,  commencing  in  interest  at  the  time 
when  the  landlord  executed,  and  amounting,  in  dunttion, 
only  to  a  tenn  of  21  years,  to  be  eomputed  £rom  the  25th 
of  March  1839,  that  is,  a  tenn  short  of  21  years.  I 
camiot  accede  to  that  argument ;  I  am  aware  of  the  daas 
of  cases,  in  which  it  haa  been  held,  that  the  <^ieration  of  a 
deed  is  to  commence  from  the  delivery,  and  not  from  the 
date  of  the  deed ;  this  case,  however,  does  not  appear  to 
me  to  be  analogous;  the  evidence  is»  that  certain  peis(His(of 
whom  the  claimant  was  one)  agreed  in  1839,  to  take 
leases  for  a  term  of  21  years,  that  they  then  went  into 
poBsesssion,  that  leases  were  accordingly  prepared,  and  ex- 
ecuted by  the  lessees  sometime  inJPeinazry,orthe  beginning 
of  Marchy  1840,  certainly  (so  frir  as  ai^)ear8)  before  the 
25th,  and  were  then  delivered  by  them  to  Mr.  T^oinpftm, 
the  agent  of  the  landlord,  in  order  that  he  should  procure 
them  to  be  executed  by  the  landlord ;  I  am  of  opinion, 
that  they,  by  their  execution  of  the  leases,  stipulated  to 
become  tenants  of  Lord  Ventry  from  the  25th  of  March, 
1839,  subjected  themselves  to  all  the  covenants  and 
liabilities  in  their  leases  as  from  that  time ;  and  I  do  not 
think,  that  the  circumstance  of  the  execution  by  the  land- 
lord being  subsequent,  ought  to  prejudice  their  rights. 
Here  is  an  agreement  to  grant  a  lease  for  21  years,  the 
tenant  executes  the  lease  when  more  than  20  years  are  to 
run,  but  the  landlord  does  not  execute  the  lease  until 
subsequentiy,  is  it  to  be  said,  that  the  landlord,  by  his 
neglect  or  refusal  to  execute  the  lease,  is  to  deprive  the 
tenant  of  any  of  those  privileges  to  which  he  would  have 
been  entitled^  if  the  landlord  had  executed  it  previously ; 
a  person  who  has  become  a  tenant  for  the  very  purpose  of 
obtaining  the  elective  franchise,   might  in  this  way  be 
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exposed  to  the  loss  of  it  by  the  wrongful  act  of  his  land-       1341^ 
lord,  and  this  when  he  would,  by  his  own  execution  of  the        in  re 
leases,  be  bound  to  the  landlord,  to  the  extent  of  all  the 
covenants  ?     Under  all  the  circumstances  of  this  case,  I 
think  that  this  second  objection  must  also  be  overruled* 


The  question  of  value  was  then  gone  into,  BegUy  him-  The  daimaat 
self  having,  upon  his  examination,  sworn  *^that  he  could  t£u%**oo?(i 
•*  not  afford  to  pay  £10  a  year  over  the  rent  reserved,  and  ^*^  £iq  ^ 
«*  that  he  would  not  give  £10  a  year  over  the  rent."  J^relwvS* 

^Hdd,  that 
the  qaestion  of 

Mr.  Freeman  stated,  that  he  would  call  other  witnesses  ^^^^  ^a*  ^^ 

for  the  jury* 

to  prove  the  value  of  the  premises.  and  that  other 

witnesses 
oonldbe 


Mr.  Henuj  Q.  C,  submitted,  that  the  tenant  himself  the  Talue.  * 
having  sworn,  that  he  had  not  the  value  required  by  the 
Act,  witnesses  could  not  be  examined  to  the  fact.  That 
supposing,  upon  the  examination  of  other  witnesses,  the 
jury  should  be  of  opinion,  that  he  had  the  proper  qualifica- 
tion,  yet  that  the  tenant  could  not,  and  should  not  be 
permitted  to  make  an  affidavit,  that  he  had  the  value  re- 
quired  by  the  Act,  having  now  sworn  that  he  had  it  not. 

Grbenb  Serjeant — I  shall  take  the  opmion  of  the  jury 
upon  the  question  of  value,  and  allow  witnesses  to  be 
examined. 
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.  *^^-   ,  A  re  Kbrkt  Glazibr. 

TValee 
SpringAisiut. 

coiiBideration  i-  HE  appellant  in  this  ease,  claimed  to  register  as  a  £10 
^g'S^the  J«»eholder. 

56  Geo.  8,  c 
66,  achedoie, 

part  1,  title         j^  appeared  that  by  the  marriaepe  settlement  of  the 

convey  once,  U  '*  ^  ^ 

the  Gonsiderft.  appellant^  dated  the  28  th  of  FOruary,  1840,  Peter  Glazier^ 

tion  moying^  to 

the  grantor    his  father,  had,  in  consideration  of  the  sum  of  £200,  to  be 

and  paid  to 

Mm,  and  there-  paid  by  the  fsUher  of  Kerjys  intended  wife  to  Kerry^  and 
a  marriage  in  further  consideration  of  lOs.  to  him  in  hand  paid  by 
O.  the  father  ^^^V^  assigned  and  conveyed  to  him  all  his  interest  in 
Ywd?o  him    ^®  lease,  under  which  he  now  claimed  to  re^ster. 

hia  interest  in 
a  certain  lease 

in  considera.        fhe  Stamp  upon  this  instrument  was  a  £1  stamp,  and 

tion  of  £200  ^     ^  .  '^^ 

to  be  paid  by  the  Rmstering  Barrister  being  of  opinion  that  it  was  in« 

the  father  of 

K.  0*s  intend.  BufKcient,  had  rejected  tSie  claimant. 

ed  wife  to  K. 
O.  and  in  fiir- 

tion  of  lOs.  to      ^^*  HettHy  Q.  C,  and  Mr.  R.  &  Connelly  now  contended, 
O.^andwUch*^^'^  the    Stamp   was  clearly  insufficient;  that   by  the 
w  stom^d   schedule  to  the  66  G.  III.  c.  56,  it  was  declared,  that 
stamp.    Held,  ^here  the  consideration  in,  or  expressed  in  any  convey- 
was  snfficient.  anoe,  should  exceed  £100,   and  not  exceed  £300,  the 
stamp  should  be  a  £l  10s.  stamp;  that  the  lOs,  paid  to 
the  father,  the  assignor  of  the  lease,  was  a  mere  nominal 
consideration ;  that  the  real  and  substantial  one,  was  the 
sum  of  £200,  to  be  paid  to  the  appellant  and  that  there 
was  nothing  in  the  Act  which  required  that  the  consi- 
deration money  should  be  paid  to  the  grantor,  or  assignor 
himself. 
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Mr.  T.  De  Moleyms  contra^  contended,  that  the  plain       1841, 
and  evident  meaning  of  the  Act  was,  that  the  cowridlgrih       j^m 
tion  diould  move  to  the  grantor,  and  that  th^^efore  the 
stamp  in  the  present  case  was  sufficient,  the  cansideration 
bdbg  the  mere  nominal  one  of  10«. 


GnxxNH,  Serjeant — I  amof  opinion,  that  the  eonsideration 
within  the  meaning  of  the  Stamp  Act  is  the  consideration 
moving  to  the  grantor  and  paid  to  hun,  and  therefore  that 
the  stamp  in  the  present  case  is  sufficient. 


Day  t7.  Sprbad.  1841. 


Cork 
SpringA»sixe$. 

J/HIS  was  an  action  of  assumpiit  for  the  maintenance  of 

the  defendant's  wife  and  child.    The  plea  was  the  general  ^S  wi^s^ 

ZaQna  ^^  necessuiet 

^"**  BuppUed  to  his 

wife,  who  was 
liying  apart 

From  the  evidence  it  appeared,  that  the  defendant's  wife  from  him; 

;        ,      ,        ,  fl««,  that  the 

had  been  separated  from  her  husband,  and  had  since  the  sentence  in  the 

ecclesiastical 
court  in  a  suit 
which  the  wife  had  instituted  aeaxnst  him  for  alimony  and  a  divorce  a  men§a  et  thoro  but 
wlddi  had  been  dismissed — he  having  set  up  adultery  in  his  defence—was  not  receivable 
in  eridence  in  such  an  action  as  it  was,  res  titter  a/tos  acta. 

A  husbttod  is  liable  fbr  neosnonct  supplied  to  his  wife  so  long  as  they  live  together 
eyen  though  the  wife  has  misconducted  herself. 

When  a  separation  has  taken  place  between  them,  a  husband  is  not  liable  for  any- 
thing  supplied  to  his  wife,  if  he  allows  and  pay9  her  an  adequate  separate  mainte- 
nance, or  if  she  has  ati^U  means  of  her  own. 

But  in  action  against  the  husband,  the  cmispro&aiidit  that  he  is  not  liabls  falls  on  him. 

If  a  wife  leaves  her  husband  without  just  cause,  he  is  not  liable  for  her  contracts. 
But  if  she  leaves  hun  in  oonsequmiee  of  his  ill-treatment,  or  nlsconduct,  or  if  he 
desert  her  without  just  cause,  he  is  stUI  liable. 

If  m  wife  is  gi&ity  ot  adultery  before  or  titer  scfianttion,  even  though  in  the 
latter  case  the  separation  was  caused  by  her  husband's  misconduct,  the  husband  is 
released  from  aU  liability  far  the  maintenaane  of  his  wife* 

And  the  fact  of  the  husband  himself  being  also  guilty  of  adultery,  makes  no 
difference. 

A  man  is  not  bound  either  to  support  or  to  educate  his  children,  and  therefore  a  person 
cannot  maintain  an  action  for  the  support  or  education  of  another  man's  children  unless 
he  has  so  supported  and  educated  them  with  the  express  authority  of  the  father. 
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leiU  separation  redded  widi  ha  brother,  who  was  the  t^laintiff 
in  this  aetioB.  It  also  q)peaied,  that  sometime  before  the 
present  action  was  bronght,  she  had  instituted  a  mt 
against  her  husband  in  the  Ecclesiastical  Court  of  the 
diocese  of  Cork  for  alimony  and  a  divorce  a  metud  d  Aon, 
This  suit,  however,  had  been  dismissed,  the  husband 
having  denied  upon  oath  his  wife's  allegations,  and  having 
also  set  up  a  rebutting  case  of  adultery  upon  her  part 

At  the  conclusion  of  his  statement  for  the  defendant* 
Mr.  Bennetti  Q.  C,  tendered  in  evidence  the  judgment, 
and  other  proceeding^  in  the  ecclesiastical  suit. 

Mr.  Serjeant  JcuAson  (with  whom  were  Mr.  Fi^eenum  and 
others),  for  the  plaintiff,  objected  to  the  reception  of  this 
evidence,  upon  the  ground  of  its  being  res  inter  alias  ado, 
and  therefore  inadmissible  in  the  present  action. 

Mr.  Bennett^  Q.  C. — Although  the  parties  to  the  record 
here  are  not  nominally  the  same  as  those  in  the  ecclesias- 
tical suit,  yet  they  are  substantially  the  same,  the  wife 
being  the  real  pldntiff  here,  and  the  action  being  brought 
for  her  benefit.  The  sentence,  therefore,  in  the  ecclesias- 
tical suit  may  be  used  as  evidence  here,  and  I  mean 
to   rely  upon    it    as   conclusive   evidence    against  the 

plaintiff. 

I 

Mr.  Freeman  contra. — In  the  Dtuhess  of  Kingston^ 
case(a)  it  is  said,  **  In  all  the  cases,  in  which  judgments  of  j 
*^  the  Ecclesiastical  Court  were  admitted  in  evidence,  tk  | 
^  parties  to  the  suit,  or  at  least  the  parties  against  whom 
'*  the  evidence  was  recdved,  were  parties  to  the  sentence) 
'^  and  had  acquiesced  under  it^  or  claimed  under  those  wi^ 

(a)  2  SmitlCt  L.  C.  428. 
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(C 


were  parties,  and  had  acquiesced."    The  plaintiff  here  was        1841. 
not  a  party  to  the  sentence  in  the  Ecclesiastical  Court,       Day 
and  therefore  it  cannot  be  given  in  evidence  against  him.  SpmsAv. 

Grbenb,  Serjeant. — The  best  opinion  that  I  can  form 
upon  this  subject  is,  that  the  evidence  offered  here  is  inad* 
missible.  In  my  opinion,  a  sentence  of  an  Ecclesiastical 
Court  is  only  evidence  against  a  person  who  has  acquiesced 
in  it,  and  is  by  no  means  evidence  against  a  stranger.  The 
point  raised  here  is,  however,  a  nice  one,  and  I  do  not 
remember  to  have  ever  heard  it  mooted  before.  In  the 
present  case  I  shall  reject  the  evidence,  and  leave  the 
defendant  to  his  bill  of  exceptions(a). 

The  evidence  was  accordingly  rejected. 

Grebne,  Serjeant,  in  summing  up. — The  law  imposes 
upon  a  husband  the  duty  of  maintaining  his  wife^  and  so  long 
as  they  live  together,  the  wife  has  from  him  an  implied 
authority,  in  virtue  of  which  she  can  bind  him  by 
her  contracts  for  necessaries  suitable  to  her  estate  and 
degree(i).  And  even  though  she  has  misconducted  her- 
self, yet  so  long  as  they  live  together,  that  will  not  dis- 
entitle a  person,  who  has  trusted  her  to  the  extent  I  have 
mentioned,  from  recovering  from  her  husband  the  amount 


(a)  See   Hargrave'i  Law  TVacft,  p.  451,  and  Hardie  r.  Grant,  8  C. 
and  P.  511.    In  this  latter  case  it  was  held  that  in  an  action  against  a 
hnsband  for  necessaries  supplied  to  his  wife,  a  verdict  in  an  action  of 
Otn.    Con,  is  not  reoeiTable  in  OTidence    as  being  res  vUtr  oUob 
partew*    See  also  Sandys  case,  iii/ra,  p.  10. 

"  (6)  See  Mumro  t.  De  Chemant  4  Camp.  215 ;  Seaton  y.  Bemedictt  5 
Bing.  28;  MmUague  t.  Baron,  5  D.  and  R.  562 ;  Metealft  t.  Shaw,  8 
Camp.  22;  Waitkmanr.  Wakifield,  1  Camp.  120;  Cliffords.  Laton,  3 
C  ft  P.  15.  EtkeringtM  v.  Parrot,  I  Salk.  118 ;  Bentley  t.  Griffin,  5 
Tatmt.  S56 ;  Howard  ▼.  Digby,  8  BUgh,  248 ;  Moore  t.  Dtimond,  1  A. 
a  M.  101 ;   Manhy  t.  Seott,  Bridg.  248 ;  1  Sid.  127. 
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mi'  of  kis  d^Band(a).  But  when  a  separation  has  taken  place 
DAT  between  the  husband  and  wife,  a  different  state  of  dungs 
Smbad.  arises.  If  a  husband,  who  b  separated  from  hi»  wife, 
allows  her  an  adequate  maintenance,  and  actually  pays  it  io 
keTy  he  is  not  chargeable  for  her  contraets(fr).  In  order 
to  exempt  hims^,  however,  he  is  bound  to  nhow  not  only, 
that  the  sum  allowed  by  him  to  her  is  sufllci^it,  but  that 
he  has  actually  paid  it(c).  So,  too,  if  a  wife  has  ample 
means  of  her  own,  though  not  furnished  by  the  husband, 
the  latter  is  not  liable,  if  they  are  not  liying  togeiher{d). 
But  in  all  these  cases,  regard  must  be  had  to  the  cuncam- 
stances  under  which  the  separation  has  taken  place.  If 
the  wife  should  voluntarily,  or  without  just  cause,  leave 
her  husband,  then  he  will  not  be  liable  for  her  debts,  even 
for  necessaries;  and  he  who  trusts  her,  does  so  at  his  peril, 
and  on  her  own  credit  alone(e).     But  if  the  husband  turns 


(a)  N&rttm  t^  Fagan^  1  B.  and  P.  226;  Barrit  t.  Morrit,  4  Esp.  41 ; 
Kobmum  ▼.  GouuM,  6  Mod.  171 8  bat  see  Childr.  JKu-c^on,  Sttraage  87^ 

{h)  Bodgk»HMOnT.Fkicher9i(Uaxkp,70iHydeT.Ptice,9\M.JmLAi5; 
Ccrbett  t.  Poe&tiz,  IT.  B.  5 ;  bat  t^e  adeqoaoy  of  the  allowaooe  is  a 
qaettioB  for  the  jury,  (iW.)  and  H  has  been  held  that  though  a  hosbaad 
allows  his  wife  a  separate  mamtenance,  yet,  if  bis  oondnct  renders  it 
necessary  for  her  to  exhibit  articles  of  peace  against  him,  he  will  be  liaUe 
for  the  costs  of  serring  oat  those  articlee.  Shepherd  r.  Maekoul,  3  Caii^. 
326 ;  TVcriMr  r.  Boohs,  2  Per.  andDav.  294  and  10  Ad.  and  EH  47.  In 
eases  of  separate  maintenance  it  is  immaterial  whether  the  tradesman 
who  supplied  the  wife  had  notice  of  her  being  alloved  a  aeparaie 
mamtenance  or  not,  Mizem  r.  Pich,  3  M.  &  W.  481 ;  Tod  r.  Siohe$,  12; 
Mod.  245. 

(c)  Dixon  V.  HeneU,  8  C.  and  P.  417. 

(«0  CHjfford  y.  LatoHt  3  -O.  and  P.  15,  but  it  must  be  adequate  to  her 
support  according  to  her  station  in  lifo;  per  Lord  Ellenborough,  Lrndbm 
T.  WUmot,  2  Stark.  86 ;  and  see  also  Thompson  r.  JSerrey,  4  Burr.  2177. 

(e)  Reed  ▼.   Moore,  5  C.    Sec.  P.  200,  and  the  oaw  of  showing 

that  the  wife  separated  irom  her  husband  for  a  just  cause,  lies  on  him 

who  brings  the  action.  Manwairing  ▼.  LesUe,  2  C.  and  P.  507 ;  C^JM 

▼.  Zoloft,  3  C.  and  P.  15 ;  see  also  Norwood  r.  Heffer,  3  Taunt.  421. 

Ozard  r.  Dam/brd,  1   Selir.   N.  P.   279;    and  Caherhy  v.  IH»mmrr, 
2  Ley.  16. 
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Iier  out,  or  if  she  should  desert  him,  in  consequence  of 
such  cruelty  or  violence,  as  to  excite  in  her  mind  a  reason- 
able ground  of  apprehension  for  her  personal  safety,  should 
she  continue  to  live  with  him,  or  if  he  desert  her  without 
misconduct  on  her  part,  then  in  any  of  these  cases  the 
husband  is  liable(a).  But  if  the  wife  is  guilty  of  adultery, 
and  upon  that  account  is  turned  away ;  or,  if  she  commits 
adultery  after  a  separation  from  her  husband  (even  though 
that  separation  was  caused  by  the  husband's  own  violence 
or  tBisconduct(5),  then  the  law  does  not  visit  the  husband 
with  the  wife's  debts(c) ;  and  the  oase  is  the  same,  though 
the  husband  himself  be  guilty  of  the  same  crime(d). 

With  respect  to  the  child,  the  law  is  by  no  means  the 
same,  as  that  with  respect  to  the  wife.  The  same  legal 
obligation  to  support  it,  does  not  exist.  The  duty  in  the 
child's  <;ase  is  one  of  imperfect  obligation,  and  is  not  such 
as  to  authorize  a  person  to  advance  money  for  its 
support,  merely  upon  the  implied  liability  of  the  father. 
Thore  must  be  some  ground  independently  of  legal  obliga« 
tion  to  infer  actual  authority,  in  order  to  render  the  parent 
liable.  And  these  observations,  with  respect  to  the  main* 
tenanoe  of  the  child,  apply  yet  more  strongly  to  his  educa- 
tion ;  and  as  to  the  latter,  it  would  require  a  strong 


(a)  Harrii  t.  MorrU,  4  Esp.  42 ;  Emery  y.  Emery,  I  T.  a&d  J.  501 ; 
amKUM  T.  Smyths  S  Bing.  127  ;  Horwood  y.  Heffer,  3  Taunt  421 ; 
Aldie  y.  Chapman^  1  Selw.  N.  P.  281 ;  BoUon  y.  Prentice,  Stra.  1214 ; 
Etherinyton  y.  JRorro^,  1  Balk.  118 ;  Eolnnaon  y.  Goenold,  6  Mod.  171. 

(b)  Oovier  r.  Hancock,  6  T.  R.  603. 

(e)  Earn  y.  Toovey,  1  Selw.  N.  P.  278 ;  Hardie  y.  Grtrnt,  8  G. 
and  P.  512 ;  Mainwaring  y.  Sand9,  1  Stra.  706 ;  Morrie  y.  Martin,  ibid. 
647 ;  Manby  y.  Scott,  1  Mod.  124 ;  Crayy  y.  Bowman,  1  Mod.  147. 

(di  Rex  y.  FUntan,  1  B.  and  Ad,  227.     As  to  the  hunband's  liability 
•whan  a  diyoree  baa  taken  place,  see  Anetey  y,  Manus,  Gow.  10 ;  and  for 
lair  of  Inuband  and  wife  generally,  2  Smith's  L.  C.  245,  and  Kent*s 
Com.  146. 


«f 
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1841.       recognition  upon  the  part  of  the  parent,  to  render  him 

Iiable(a). 

Verdict  for  the  plaintiff. 

(a)  See  Seaborne  t.  Madd^,  9  C.  %  P.  497.     The  doctrine  that  a  father 
is  not  liable  for  the  support  of  his  l«gittmate  children  is  however  rather 
doubtfid   and   certainly  a  contrary  one  woold  be  more  consonant  to 
reason,  and  consequently  more  suited  to  the  genius  of  the  English 
law,    which    adopts    as  its  fundamental  manim,  that  *'  whatever  U 
not  reason  is  not  law.**   In  1  Shaw  &  Wils.  293,  Lord  Redesdale  ssji, 
the  moral  obligation,  *  that  a  father  is  bound  to  support  his  children,  so 
far  that  they  shall  not  be  a  burden  upon  others,'  is,  I  belieye,  the  lam  of 
every  country  ;*'  and  this  seems  to  be  actually  the  fact.    The  Athenian, 
Roman,  and  Civil  laws  obliged  the  parent  to  provide  maintenance  for  his 
child,  and  punished  him  if  he  neglected  to  do  so ;  and  in  Scotland  where  s 
son  raised  an  action  of  aliment  against  his  father,  the  Court  of  Session  held 
that  a  father  was  liable  to  an  annual  aliment  for  his  son,  proportionate 
to  the  rank  and  means  of  the  parties,  Maule  v.  MauUf  1  WUs.  and  Shsw, 
266.     This  decision  was  indeed  afterwards  reversed  on  appeal,  but  the 
principle — that  a  father  was  bound  to  support  his  child  while  an  in£uit— 
was  not  disputed.  In  America  that  doctrine  has  been  expressly  recogniiad 
in  Stanton  v.  WtUon,  3  Day  37;  and  Van  Valkenburg  v.  Watson,  13 
Johns  480;  and  in  our  own  country  it  would  seem*   notwithstanding 
some  decisions  apparently  to  the  contrary,  that  the  law  is  the  same.   In 
1  Blackstone,  p.p.  448 — 9 ;  it  is  laid  down  that  "  it  is  a  principle  of 
English  law,  that  there  is  an  obligation  on  every  man  to  provide  for  those 
descended  from  his  loins,*'  when  they  are  "  impotent  or  unable  to  work, 
either  through  infancy,  disease  or  accident.**  InButler  v.  Butier^  3  Atk.  60, 
a  similar  opinion  was  expressed  by  Lord  Hardwicke,  and  in  Friend's 
case,  R.  &  R.  22,  it  was  held  that  should  a  parent  neglect  to  provide  ne- 
cessaries for  his  child,  he  might  be  indicted  for  a  misdemeanor,  *'  for  that 
it  was  his  duty  to  support  his  child  whilst  unable  to  support  itsel£*'    In 
Simpson  v.  Robertson,  1  Esp.  17  ;  and  again  in  Crantz  v.  Giil^  2  Esp. 
472,  Lord  Kenyon,  adopting  the  same  view  of  the  law,  intimated  that  in 
his  opinion  a  father  would  be  liable  to  "  a  reasonable  extent"  for  neces- 
saries supplied  to  his  child,  so  long  as  that  child  was  an  infant ;  and  in  a 
recent  case,  Urmston  v.  Newcomen,  6  Ad.  &  El.  899,  the  court  of  Queen's 
Bench  in  England,  though  they  did  not  expressly  decide  the  point,  seemed 
very  much  inclined  to  come  to  the  same  conclusion.  It  would  seem  however 
that  all  support  beyond  want  is  left  to  parental  affection ;  and  that  a  parent 
would  not  be  liable  beyond  necessaries,  nor  bound  by  his  child's  contracts 
even  for  articles  suitable  and  necessary  so  long  as  he  supplies  him  with 
necessaries,  Bainhridge  v.  Pickering,  2  Bl.  Rep.  1325,  or  aUows  him  an 
adequate  sum  of  his  maintenance,  Crantz  v.  Gt7/,  2  Esp.  471,  unless  an 
actual  or  implied  authority  be  proved,  Blackbume  v.  Mackeg  1  C.  &  P.  1 ; 
Fiuck  V.  Toilemache,  ibid,  5;  Mortimer  v.  Wright,  6  M.  &  W.  482,  and 
Bolfe  V.  Abbott,  6  C.  &  P.  286.      But  authority  is  a  question  for  the 
jurv.  Baker  v.  Keen,  2  Stark.  501 ;  Law  v.  Wilkins,  1  Mev.  &  Per.  697; 
and  where  a  husband  who  was  separated  from  his  wife  allowed  his 
children  to  remain  with  her,  it  was  held  that  the  wife  might  be  considered 
as  the  agent  for  the  husband,  and  her  authority  sufficient  to  bind  him. 
Bawlgns  v.  Vandyke  3   Esp.   253;  and  Stanton  v.  Wilson^  3  Day  37, 
(American)    A  parent  is,  however,  liable  for  the  education  of  his  child, 
as  education  comes  under  the  head  of"  necessaries,**  Pickering  v.  Gunningi 
Viners  Ab.  Tit.  Enfant,  C.  10;  Duncombe  v.  Tickridge,  Bacon  Ab.  Tit. 
Infant,  T.  1.  E. ;  Clare  v.  Darrelldted  in  I  Sid.  112,  and  Comyn*sDig. 
Tit.  Enfant,  B.  5.    But  it  would  require  a  very  strong  breach  of  duty  on 
the  part  of  the  parent  to  entitle  a  third  person  to  interfere  and  educate 
another  man's  child.    That  however  would  be  a  question  for  the  Jnry* 
See  2  Kents*  Com.  189,  et  seq.  ^ 

As  to  the  liability  of  a  father 'to  support  his  illegitimate  child.    Sm 
Cameron  t.  Baker,  I  C.  &  P.  268 ;  and  Hesketh  v.  Gowing,  5  Esp.  131. 
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Anonymous.  w     ^^^*    ^ 

Cork  Spring 
Auizetm 

This  was  an  appeal  from  a  civD  biU  decree.  J^  '^^ 

xendant  who 
had  appeared' 

The  defendant  had  appeared  and  defended  the  case  ^^^  defended 

the  case  below 

below  in  person,  and  not  by  attorney,  and  upon  appealing  in  person  and 

not  by  attor- 

had  entered  into  the  usual  recognizance,  in  double  the  sum  ney,  entered 

into  the  usual 

decreed,  &c.,  and  had  himself  made  an  affidavit  of  probable  recognizance 

in  doable  the 
C^^^^se.  amount  of  the 

sum  decreed* 
Sms.  and  made 

The  agent  for  the  respondent  now  contended,  that  the*J^^^^*®* 
appeal  was  irregular,  and  could  not  be  heard,  inasmuch  ^J^*^^"^*'^ 
as  that  there  were  only  two  modes  of  appealing  given  P«*l  ^*»  '®- 
by  the  56  G.  III.  c.  25 ;  the  first,  where  the  appellant  has 
appeared  by  attorney  below,  in  which  case  an  affidavit 
of   probable    cause    must   be    made    by   the   attorney; 
and  the  second,  where,    as    in    the   present    case,    the 
party  did  not  appear  by  attorney,  in  which  case  he  must 
enter   into   the   necessary  bond   to    the    adverse    party, 
and  lodge  the  sum  decreed,    and    the    costs  with  the 
sheriff. 


Greene,  Seijeant. — This  point  has  already  been 
decided.  In  the  case  of  Church  v.  Church{a\  it  was  held 
by  Baron  Pennefather^  that  an  appeal  under  circumstances 
similar  to  the  present,  was  regular. 

Mr.  Keller^  amicus  curicBj  referred  to  a  case  of  the  Rev. 
J^irchoffer  v.  ,   decided  by  Greene,    Serjeant,  in 

(a)  I  Cr.  &  Dix.  476. 
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1841.       which,  upon  an  appeal  from  a  dvQ  bill  decree  for  tithes, 
Akontmoui.  he  had  held  the  appeal  bad,  the  affidavit  having  been 
made  by  the  defendant  himself,  who  had,  as  in  the  present 
case,  entered  into  the  usual  recognizance. 

Greene,  Serjeant — From  my  recollection  of  that  case, 
I  do  not  think,  that  the  defendant  there  had  appeared, 
and  defended  the  case  below. 

Mr.  Kdler  stated,  that  such  was  the  fact. 

Decree  affiimed. 


Cotter  Appellant — GobsoN,  Executor  of  Caret, 

Respondent. 

Cork  ^ 

Spring AuizeB.  (^  I VIL  bill  debt,  for  the  amount  of  a  civil  bill  decree 
f^  d^***  obtaiued  on  the  1st  January.  1833,  by  the  plaintiff,  as 
?A^^^?^  ^  e3(ecutor  of  Carey  against  the  defendant,  and  renewed  on 
newedin  1835;  the  Igt  of  January^  1835.    Decree  and  appeal. 

Held,  that  the  ^'  ^^ 

maintamable, 

action  was 

six  years  not        Mr.  Noffky  the  agent  for  the  appellant,  now  submitted, 

from  Uie  tkae  ^^^  ^^  original  decree,  having  been  pronounced  on  the 

of  ^ree^^*  ^**  ^^  Jonvoryf  1833,  more  than  six  years  ago,  it  should, 

by  virtue  of  the  provisions  of  the  27th  sec. (a)   of  the 

36  G.  III.  c.  25,  be  deemed  and  considered  as  paid. 

(a)  36  Geo.  3,  c.  25,  s.  27,  "  Proyided  always,  that  no  decree  or 
dismiss  to  be  made  or  pronounced  by  any  of  the  said  assistant  barristers, 
shaU  be  renewed  at  ai^y  time  after  six  years,  from  the  time  of  making  or 
prononncing  the  same,  but  such  debt  and  costs  shall,  after  six  yeirs 
from  the  making  of  the  original  decree  and  the  expiration  of  the  list 
renewal  obtained  by  force  of  this  act,  be  presumed  to  hare  been  le? ied 
•r  paid,"  &e. 
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Mr,  D.  R.  Kane  for  the  respondent. — The  true  con-  1841. 
stniction  of  the  section  referred  to  is,  that  the  six  years  Cotteb 
are  to  be  computed  from  the  date  of  the  last  renewal,  and  Godson. 
not  from  that  of  the  original  decree.  By  the  33rd  sec.  of  the 
6  &  7  W.  IV.  c.  75,  no  decree  can  be  renewed  after  die 
expiration  of  two  years  from  its  date,  unless  upon  notice, 
which  is  to  be  served,  and  heard,  and  determined,  in  like 
manner  as  an  original  civil  bill,  and  if  any  other  construc- 
tion than  that  contended  for  by  the  respondent,  were  put 
upon  the  27th  sec.  of  the  36  G.  III.  c.  25,  this  result  would 
follow,  that  a  party  might  serve  a  notice  just  on  the 
expiration  of  the  six  years  from  the  pronouncing  of  the 
original  decree,  and  obtain  upon  full  debate,  a  decree  of  re- 
newal, which  would,  according  to  the  argument  on  the  other 
side,  be  barred  in  one  year.  At  a  former  assizes  in  Cork,  Mr. 
Moore,  Q.C.(a)  held,  by  analogy  to  a  scire  facias  upon  a 
judgment,  that  although  execution  could  not  be  had  upon 
foot  of  a  decree,  after  the  expiration  of  one  year,  'from  the 
obtaining  of  the  last  renewal,  yet  that  the  decree  itself  was 
not  barred,  but  was  in  force  for  six  years  from  the  time  of 
obtaining  the  last  renewal,  so  that  an  action  of  debt  could 
be  maintained  upon  it. 

Greene,  Serjeant,  took  time  to  consider  the  case, 
and  subsequently,  in  accordance  with  the  decision  of 
Mr.  Moore,  affirmed  the  decree  of  the  Assistant  Bar- 
rister(i). 

Decree  affirmed. 


(a)  Mr.  Moore,  (now  tlie  Sotieitor-GeBeral,)  went  this  drcait  as  Judge 
of  Assize,  Spring  Assizes,  1840. 

(hi)  Sed  Tide  Nap.  C.  B.  32.    Armatrong  ▼.  Hou8i<mf  decided  by 
P^nefothett  B. 
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^      ,  '-»  Daly  t;.  Colbert,  and  Another. 

Cork 
SpringA$tize9, 

A  tenant  h  Id  HIS  was  an  action  of  replevin.  The  defendants  avowed 
ing  oyer,  after  as  landlords,  and  claimed  one  year's  rent  from  the  plaintiff 

a  notice  to  quit  ^  '^ 

giren  br  his  up  to  March^  1840.  To  this  avowry  the  plaintiff  pleaded 
liable  to  a  dis-  three  pleas ;  first,  non  tenuit ;  secondly,  rieTis  in  arrear  ; 
Mpean  that    ancl  thirdly,  a  partial  eviction,  and  upon  these  pleas,  issue 

there  has  been  i    j  i  •  •      i 

a  renewal  of    nad  been  jomed. 

the  tenancy. 
The  mere 

distrcM  doea        ^  ^^  ^^  ^^^  defendants  having  proved  payment  of 

fo™f  Iot?ce   ^^^  ^y  *^®  plaintiff  to  them,  closed  their  case.      The 

^^v  h^^^  plaintiff  then  gave  in  evidence  a  notice  to  quit,  signed  by 

tenancy.  the  defendants,  bearing  date  25th  August^    1838,  which 

had  been  duly  served  on  him,  requiring  him  to  surrender  up 

the  lands,  which  he  held  from  the  defendant,  on  the  25th 

March  then  next  ensuing,    and    proved   a   demand    of 

possession  on  the  day  mentioned  in  that  notice,  and  a 

refusal  by  him  to  give  up  possession.     He  also  proved  a 

notice  of  distress,  bearing  date  1st  May,  1840,  in  which 

the  defendants  stated,  that  they  distrained  for  one  year's 

rent  due  to  them  of  the  plaintiff,  out  of  the  lands  which 

he  held  from  them,  up  to  the  25th  of  March,  1840. 

At  the  close  of  this  evidence, 

Mr.  fTffin,  Q.  C.  (with  whom  were  Mr.  CoUinsy  Q.  C.> 
Mr.  Coppinger,  and  Mr.  Lane,)  of  counsel  for  the  plaintiff, 
submitted,  that  as  the  original  tenancy  between  the  parties, 
had  been  determined  by  the  notice  to  quit,  and  no  new 
tenancy  created  since  that  period,  the  distress  could  not 
be  maintained,  and  consequently  that  the  learned  Judge 
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should  direct  a  verdict  for  the  plaintiff:  and  in  support  of 
that  position,  cited  Jenner  v.  Cleffff(a). 

Mr.  Serjeant  Jackson  (with  whom  were  Mr.  Bennett^  Q*C.» 
and  Mr.  Bruce)  contra. — The  authority  of  Jenner  y.  Clegg 
is  very  doubtful.  At  all  events,  it  is  not  a  case  in  point 
here,  for  in  the  present  case  the  defendants  by  suffering  the 
plaintiff  to  remain  in  possession,  have  waived  the  notice  to 
quit,  and  the  original  tenancy  being  thus  set  up^  they  were 
entitled  to  distrain. 

Grbene,  Serjeant. — I  shall  not  decide  the  question  of 
law  here,  but  shall  direct  the  jury  to  find  a  verdict  for  the 
defendants,  ascertainhig  the  amount  of  rent  due  to  them, 
and  also  if  there  was,  subsequent  to  the  25th  of  March 
1839,  a  contract  for  a  new  tenancy  between  the  parties, 
and  reserve  liberty  to  the  plaintiff  to  move  to  enter  a 
verdict  for  nominal  damages,  if  the  Court  should  agree 
with  the  doctrine  laid  down  in  Jenner  v.  Cleffff, 

The  jury  found,  that  there  was  no  agreement,  in  point 
of  fact,  between  the  parties  for  a  new  tenancy  subsequent 
to  the  25th  of  March,  1839. 


1841 


In  Easter  Term  following,  a  conditional  order  was 
obtained  to  set  aside  the  verdict  for  the  defendants,  and 
enter  up  one  for  the  plaintiff  for  nominal  damages,  pursuant 
to  the  power  reserved  for  that  purpose. 


Common 
Plbab. 


On  a  subsequent  day  Mr.  Bennett,  Q.  C,  (with  whom  was 
Mr.  Keating  Q.  C),  showed  cause  against  this  order,  and 

(a)  1  M.  k  Rob.  213. 


102  SPRING  ASSIZES,  4  VICT. 

184L  contended,  that  the  defendants  were  endtled  to  waive  thdr 
notice  to  quit,  and  that  the  making  the  distreM  was  a 
waiver  of  the  notice ;  that  the  present  case  differed  from 
the  case  oijenner  v.  Ckgg^  inasmuch  as  in  that  case  the 
distress  was  made  for  rent  payable  in  advance,  while  here 
the  tenant  had  been  in  possession  during  the 'period  for 
which  the  rent  was  claimed,  which  fact,  coupled  with  the 
waiver  by  the  landlord  of  the  notice  to  quit  ought  to 
distinguish  the  two  cases ;  and  that  it  also  .differed  from 
Trestim  v.  Handcock{a)^  for  that  in  that  case  it  clearly 
appeared,  that  after  the  determination  of  the  tenancy,  by 
the  service  of  the  notice  to  quit,  a  negotiation  was  pending 
between  the  parties  for  a  new  tenancy. 

Mr.  fTtfitn,  Q.  C,  and  Mr.  Coppinger^  in  support  of  the 
rule. — The  notice  to  quit,  and  the  demand  of  possession 
thereunder,  put  an  end  to  the  tenancy  formerly  existing 
between  the  parties,  and  the  jury  have  expressly  negatived 
the  fact  of  a  new  tenancy  having  been  created  between 
them.  The  defendants  therefore  in  making  a  distress  mis- 
took thdr  remedy,  and  should  have  proceeded  by  an  acdon 
for  use  and  occupation;  Jenner  v.  Ckgg{b\  Ihmk  V' 
Hunter(c)^  Regnart  v.  Porter{d)j  Haytoard  v.  Haswdl{e). 

DoHBRTT,  C.  J.— i-The  Court  are  of  opinion,  that  tbe 
mere  overholding  of  the  plaintiff  after  notice  to  quit,  and 
demand  of  possession,  did  not  give  the  defendants  a  ri|^t  to 
distrain  the  premises.   We  conceive  that  this  case  is  deariy 


(«)  1  Smytlit  e. 

(&)  M.  k  RoK  lia.  (c)  5  B.  a  AL  32SL 

(^7Biiig451.  (0  6  Ad.  a  EL 965. 
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within  the  doctrine^laid  down  in  Jeriner  v.  Clegg^  and  that 
the  Court  ought  therefore  to  be  guided  by  that  case.  The 
verdict  for  the  defendant  must  consequently  be  set 
aside,  and  a  verdict  for  nominal  damages  entered  for  the 
plaintiff  (a). 


1841. 


_  ^ 

Mr.  Ham,  Q.  C.  applied  for  costs. 

DoHERTY,  C.  J. — As  this  is  the  first  case  that  has 
occurred  in  this  country  upon  this  subject,  and  as  we 
think  that  the  point  was  well  worthy  the  considera- 
tion of  the  Court,  we  do  not  think  that  this  is  a  case 
for  costs. 


(a)  See  Freeman"^,  Jttry,  M.  ft  M.  19;  BaultY,  Symmonda,  2  East  13; 
Ba^ea  ▼.  BoUmd,  2  J.  &  S.  289;  Shore  ▼.  Pater  3  T.  R.  13,  Chittjf 
on  OnUractt,  323  et  Seq. ;  J<m€8  r.  Sheare,  4  Ad.  ft  £1.  832;  CharUn  ▼. 
Sharock  AL  ft  Nap.  17. 
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^^^'  ^  HoGAN,  Appellant — Hbgarty,  Respondent* 

Cork 
SpringAMtixe*. 

X  HIS  was  an  appeal  from  a  Manor  Court  decnree. 

Upon  appeal 
from  a  manor 

the  penalty  of  The  penalty  of  the  appeal  bond,  was  in  double  the 
bon^asin  amount  of  the  debt  decsreed,  conditioned  ^to  pay  the  debt 
amount  of  the  de<^i^^  ^^^  interest  and  double  costs. 

debt  decreed ; 
Held  bad,  and 

U*e  W^S^  The  agent  for  the  respondent  submitted,  that  the  penalty 
doable  the       q{  ^^  bond  was  insufficient,  the  15th  section  of  the  25 

amount  of  the 

debtand  costs.  G.  III.  c.  44,  requiring  that  the  bond  should  be  in  double 
the  sum  awarded,  which  included  the  debt  and  costs ;  Philht 
v.  Jamewn(a), 

Greene,  Serjeant. — Upon  the  authority  ofPkiUot  r. 
Jameson,  I  am  of  opinion,  that  the  {Penalty  of  the  bond  i» 
not  sufficient,  and  that  therefore  the  appeal  must  be 
dismissed. 

Decree  affirmed.(3) 

(a)  Cr:  Ac  D.  C.  C.  263. 

(6)  It  is  difficult  to  reconcile  this  decision  with  that  of  Bnshe^  C.  J^i  ^ 
Sinclaire  t.  APGowan.  Map.  C.  B.  Dig.  191. ;  in  that  case  a  bond,  con- 
ditioned only  for  payment  of  the  debt,  with  interest  and  double  costs,  was 
held  sufficient.      The  words  of  the  25  Geo.  III.  c.  44,  are— "the  psrty 
"  appealing  entering  into  a  bond,  &c.  in  double  the  sum  awarded,  coodi- 
"  tioned  to  pay  the  gaid  sum,  with  interest  and  double  costs,"  &c    If  ^' 
words  "  ium  awarded'*  in  the  penalty  of  the  bond,  be  held  as  in  the  prio- 
dpal  case  to  signify  "the  debt  and  costs,"  it  would  follow  necesss^i^/ 
that  the  "  said  sum"  in  the  condition  must  also  mean  *'  debt  and  costs. 
In  Philht  y.  Jameton^  Pennefather  B.,  in  alluding  to  tbe  case  of  Si^ 
tlaire  ▼.  M^Gowan,  said,  that  the  latter  decision  was  merely  upo^  ^ 
condition,  and  not  upon  the  penalty  of  the  bond.  It  would  seem,  however, 
from  the  words  of  the  statute,  that  whatever  construction  be  put  ^^ 
the  words  "sum  awarded,"  in  the  penalty  of  the  bond,  the  same  must  be 
put  upon  these  words  in  the  condition. 
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Leary,  ^peilant — Hannan,  Respondent. 
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■ 

Cork  Spring 
Assizes. 

Appeal  from  a  dvU  bUl  decree.  ..^ 

Where  a  defen- 
dant appeal- 
ing nnder  the 

The  appellant  had  lodged  in  the  hands  of  the  sheriff  the  36  G.  3,  c.  25, 

8.  30,  entered 

money  decreed  against  him  and  the  costs,  and  entered  into  a  bond  to 
into  a  bond  of  £5  to  the  respondent,  conditioned  to  pay  party,  oon^ 
such  debt  and  costs,  as  should  be  awarded  against  him  on  pay^rach  debt 
such  appeal.  ^^^  - 

awarded 
against  him, 

The  afi^ent  for  the  respondent  now  objected,  that  the  ^- '»  Held, 

^  ^  .  .  that  the  con- 

appeal  could  not  be  heard,  the  condition  of  the  bond  not  ditton  was 

f      .  .  .  ,  bad.  and 

being  in  conformity  with  the  words  of  the  36  6.  III.  c.  25,  should  hare 

8.  30,  which  require  that  the  condition  shall  be  to  perform,  form  and  abide 

and  abide  the  decree  of  the  next  coming  Judge,  &c.  tj^e  nezt>  com- 

ing Juictge,  &c 

Greene,  Seijeant. — The  condition  of  the  bohd  is  bad, 
and  decree  must  be  affirmed. 

Decree  affirmed(a). 

(a)  The  same  point  was  mled  in  a  similar  way  by  Mr.  Serjeant  Greens 
in  many  other  cases. 
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<* r-^  Doe  dem.  Eabl  of  Kingston  v.  Readt. 

Cork  Sfrinff 

In  i&  ^ecu    XHIS  WHS  an  ejectment  for  non-paymeat  of  rent. 

nirat  for  noiw 
pftyment  of 

dofendrat  irho  On  the  part  of  the  defendant  it  .was  proposed  to  exainne 
Judgment  to  ^®  defendant's  brother,  'who  Jiad  been  served  with  a  copy 
f^^wmwiSmt  ^^  ^®  ejectment,  but  who  had  suffered  judgment  to  go  by 
^t^S^who  default.  The  witness,  it  appeared,  had  lived  wiA  fe 
bas  takflQ  do-  brother,  and  was  stiU  in  poasessioD. 

Mr.  Henn.  Q.  C.  (with  whom  were  'Mr^  CoMmsy  Q.  C^ 
and  Mr.  Campbell}^  of  counsel  for  the  plaintiff,  objected 
to  the  reception  of  his  evidence,  on  the  ground  of  his  being 
an  interested  witness. 


Mr.  Kane  (witib  whom  were  Mr.  Benmett^  Q.  C,  and  Mr. 
Freeman)^  contra. — In  Phittipi  an  Emdence{a)  it  is  laid 
down,  <<  that  in  an  ejectment  a  co^efendant,  who  suffeis 
*^  judgment  by  default,  is  'a  competent  witness  for  the 
*^  defendant**'  .The  witness  here  has  suffered  judgment  to  go 
by  default,  and  his  testimony  is  therefore  admissible.  Even 
if  it  should  be  held,  that  the  witness  is  an  interested  witnesiy 
we  can  still  examine  him  by  endorsing  his  name  on  to^ 
back  of  the  record. 

Mr.  Ham,  Q.  C— The  rule  Udd  down  in  Phillips 
only  applies  to  ejectments  upon  the  title,  and  it  by  ^ 
means  follows,  that  the  same  rale  should  be  extended 
to   ejectments  for  non-payment  of  rent,   as   the  eases 

(«)  1  Ph.  £T.d5i  Soe  also  Arrof.  t.  Orttm  4  E^.  19& 
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are  by  no  means  analogous.     In  ejectments  upon  the       1841. 

title,  the  tenant,  against  whom  judgment  has  been  ob-     £abl  of 

.       , .       K1NG8TOK 
tained,  has  no  leai  interest ;  the  judgment  against  him         v. 

Readt* 
is  final,  and  he  can  be  turned  out  at  once.   His  evidence  19 

therefore  admissible^    But  in  ejectments  for  non-payment 

<^f  rent,  the  case  is  very  different.    The  judgment  there  is 

not  final.  A  right  to  redeem  survives  to  the  tenant,  and  he 

can  make  use  of  the  verdict  in  the  ejectment  as  evidence 

of  the  rent  due,  which,  if  he  redeems,  he  shall  have  to  pay. 

It  would  be  his  object  therefore,  were  he  admitted  as  a 

witness,  to  decrease  the  amount  of  that  rent  as  much  as 

possible ;  and  as  this  is  the  ca3e,  he  must  be  considered  an 

interested  witness,  and  his  evidence  cannot  be  received. 

\^th  respect  to  the  suggestion  about  endorsing  the  witness' 

name  on  the  back  of  the  record,  this  cannot  be  done  here,  as 

the  statute  does  not  apply  to  such  a  case  as  this.    The  act  ^ 

only  applies  to  the  case  where  a  verdict  can  be  given  in 

evidence  for  or  against  a  witness  in  a  subsequent  cutum^ 

and  to  prevent  this,  it  directs,  that  the  witness*  name 

should  be  endorsed  on  the  back  of  the  record.     In  the 

present  case,  the  witness  is  interested  in  the  verdict,  nai 

because  it  can  be  g^ven  in  evidence  for  or  against  him  in 

another  action,   but  because  he  can  avail  himself  of  it 

to  ascertain  the  amount  of  rentj  which,  on  redeeming, 

he  will   have  to  pay  to    his  landlord,  [or,  should   the 

landlord  refuse  to  take  it,  which  he  will  have  to  lodge  in 

Court  upon  filing  his  bill :  and  the  endorsing  his  name  on 

the  back  of  the  record,  will  not  deprive  him  of  this  power. 

Mr.  Kane. — The  words  of  the  act  are  imperative,  that 
a  witness  cannot  avaU  himself  of  a  verdict  which  has  been 
had  upon  his  own  testimony.  If,  therefore,  a  person 
who  has  been  examined  as  a  witness  in  an  ejectment  for 
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1S41.        non-payment  of  rent,  were  to  file  a  bill  to  redeem,  he  could 
Earl  of     not  avaH  iiimself  of   the   verdict    in    that  ejectment  u 

KlK<»TO(l  •II 

V.  evidence    of  the   amount   of  rent  diie ;    but  the  Court 

would  be   obliged   to  direct  an  issue   to    ascertain  the 
amount. 


Greens,  Seijeant. — I  shall  admit  this  evidence,  but  take 
a  note  of  the  objection.  If  the  verdict  would  not  be 
evidence  for  or  agunst  the  witness,  he  is  a  ctHnpetent 
witness.  If  it  would  be  evidence,  he  is  not  a  competent 
witness,  but  he  can  be  rendered  one  by  endoi»ng  his  mune 
on  th^  back  of  the  record.  The  iact  of  the  witness  being 
at  present  in  possession  makes  no  difierence,  for,  as  be 
has  suffered  judgment  to  go  by  deiault,  he  could  be  tamed 
out  at  any  time. 

The  evidence  was  admitted,  the  witness's 
name  being  endorsed  on  the  record.(a) 


(a)  3  ft  4  W.  c  105,  i.  LIL  "  '  And  in  order  to  render  the  rejectjn 
of  witoeasef ,  on  tlis  gronnd  of  intersit,  leu  frtqaent,'  be  it  enacUd, 
that  if  maj  witneu  ihftll  be  objected  to  u  incompetent,  on  the  grooDd 
that  the  verdict  or  jadgment  in  the  action,  in  which  it  ihkU  be  pro- 
poied  to  eitmine  him,  woold  be  admiuible  in  eiidenoe  for  or  agviM 
him,  enoh  witoeea  shall  noTortlieleu  be  examined ;  but  in  that  ease  a  ra- 
diet  or  Jadgment  in  that  action  in  faTor  of  the  part;  on  whose  bdialf  i» 
■hall  bare  been  examined,  shall  not  be  admissible  in  eridmoe  for  him,  k 
an;  one  claiming  nnder  him,  nor  shall  a  verdict  or  judgment  against  tix 
partj  on  whose  behalf  he  shall  hare  been  examined,  be  admissible  in  eri- 
dence  agi^nst  him ;  or  anv  one  cliunuDg  under  him." 

Sec.  LIIL  "  And  be  it  enacted,  that  the  name  of  otofj  witness  objsotnl 
to  as  incompetent,  on  the  groond  that  inch  verdict  or  jodgment  wonld  bt 
admissible  in  evidence  for  or  against  him,  shall,  at  the  trial,  be  endorsed  m 
the  reoerd  or  docnment  on  which  the  trial  shall  be  bad,  together  with  the 
name  of  the  part;  on  whose  behalf  he  vraa  examined,  bj  some  officer  dF 
the  court,  at  the  request  of  either  part;,  and  shall  be  afterwards  entcnd 
on  the  record  of  the  judgment ;  and  such  endorsement  or  enir;  shall  be 
sufficient  evidence  that  such  witness  was  examined  in  an;  subsequent  pf>- 
eeeding  b  which  the  verdict  or  judgment  shall  be  offered  in  eTidence- 
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KiTTO    V,    ROACMB.  1841. 


^ 


Y 

Coram  Crampton,  Justice.  SpringAuize*. 

yjy  Where  the 

JL  HIS  was  an  application  to  amend  the  venire  by  chane:-  y^^^^  in  the 

y  /  6    body  of  the 

ing  the  venue  laid  there  firom  the  county  of  the  city,  to  declaration 

was  "county 

the  county  of  Corky  and  also  to  amend  the  venue  in  the  of  Cork"  but 

,  ,  by  mistake 

margin  of  the  declaration,  "county  of  the 

city  of  Cork;* 
had  been  in- 

It  appeared,  that  the  venue  in  the  body  of  the  declara-  J^^  ^^ 
tion  was  the  "  county  of  Cork"  but  by  mistake  the  venue  ^^^  ^ 
in   the  marerin  was  "  county  of  the  city  of  Cork ;"  and  ^^^^^  ^^ 

,  ,  foUowedthe 

that  the  officer  in  filling  up  the  venire  had  followed  the  margin,  but 

the  diBtringas 

venue  in  the  margin.    The  distringcLS^  however,  had  issued  had  issued 
to  the  county  Sheriff*  the  county 

sheriff.    Held, 
on  an  applica- 

Mr.  FoTsayth  (with  whom  was  Mr.  Serjeant  Jackson)  to  amend  the 

on  behalf  of  the  plaintiff,  now  applied  to  amend  the  record  l^f^g  ^^  in 

by  inserting  the  right  venue  in  the  venire^   and  in  the  ^  dedSwi^ 

mar&mi  of  the  declaration.  ***^?»  ^'i^ 

^  Judge  of  the 

Court  of 
Queen*8 

Mr.  CoUinf,  Q.  C.  (with  whom  was  Mr.  Coppinger)^^^^^^^ 
opposed  this  application    as    novel    and    unprecedented.  f^<^^  ^^^^ 

issueQ  out  01 

The  present  was  not  a  case  of  amendment,  for  there  was  his  Court,  and 

accordingly, 

nothing  to  amend  by.     It  was,  in  fact,  an  application  to  the  application 

was  firranted 

award  a  venire^  and  this  a  Judge  of  assize  had  no  power  on  payment  of 
to  do.     The  new  statute  gives  no  such  power.    All  the  motion. 
power  it  gives,  is  for  the  Judge  at  the  trial  to   nwdte  ^pp|?^^  "* 
certain  amendments,  but  this  application  is  not  made  to^^*^^**^ 
the  Judge  at  the  trial.  '  ^^  **>«  ^^ 

^  was  not  disoo- 

Tered  till  after 
the  venire  had 

Mr.  Seijeant  Jackson. — The  grounds  of  this  application  left  town. 
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1S41.  hare  been  mistaken.  We  do  not  apply  to  your  Lordship  u 
KiTTo  a  Judge  of  Assize,  but  as  a  Judge  of  the  Court  of  Queen's 
RoACBK.  Bench,  and  the  application  is  to  amftnd  a  cierical  error  in 
a  venire  issuing  out  of  that  Court.  It  is  quite  clear,  Hat 
on  a  motion  in  Chamber  this  amendment  would  hare  been 
granted  without  question.  The  venue  was  right  in  the 
body  of  the  declaration,  and  the  mistake  was  thatoftbe 
clerk  who  framed  the  venire.  It  is  therefore  a  cleriol 
error,  and  ought  to  be  amended.  The  Court  of  Qoeen's 
Bench  is  not  local  like  the  other  Courts,  but  uts  whenvet 
the  Judges  are.  This  is,  in  fact,  an  iq>pUcation  in 
Chamber. 

Mr.  CoSiiu,  Q.C. — As  to  this  being  a  motion  which  would 
have  been  granted  in  chamber,  that  is  the  very  reason  vhj 
it  should  now  be  refused,  as  it  comes  too  late.  Besidn, 
there  is  no  affidavit  that  the  attorney  was  not  aware  of  the 
mistake  before  the  venire  left  town.  As  to  the  venae 
of  the  venire  being  a  mistake  of  the  offioer,  that  was  not 
the  &ct,  as  he  but  followed  the  venue  in  the  ma^, 
which  was  the  act  of  the  party  himself. 

Chahfton,  J I  think  that  this  applicadon  oi^t  to 

be  granted,  but  I  shall  first  reqinre  ao  affidavit,  that  the 
mistake  was  not  discovered  at  an  earlier  period. 

This  affidavit  having  been  afterwards  made, 
the  applicaticm  was  grapted.(a) 

Mr.  CoUim,  Q.  C.  applied  for  the  costs  of  die 
motion. 

(a)  8m  Adtmt  V.  Pmeer,  1  C.  ft  P.  76;  aad  WaU»  r.  ^arriiM. 
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Mr.  Serjeant  Jadtstm. — Costs  wQl  not  be  given,  lu  the       1841. 
application  was  to  correct  a  mistake  of  the  officerii  Kitto 


R0A.CBib 


Cramptok,  J. — The  practice  is  for  the  officer,  in 
firaming  the  tieittre,  te  look  only  to  the  venue  in  the 
margin.  In  the  present  case  he  was  led  astray  by  the 
plaintifTs  own  act*  The  plaintiff  therefore  mnst  pay  the 
costs  of  this  motiwi* 


Crown  Side^ 


Shba's  Cass. 

iMHerick 
.  SpringAisizei, 

X  HE  prisoner  wts  indict^  under  the  Whiteboy  Act,  for  on  a  trui  for 
\mting  a  threatening  notice.  oto?"**tiSe 

Crown  is  at 
liberty  to  gM\ 

When  the  case  for  the  C^wn  had  closed,  ^^  neoessarr 

eTidence  of  too 
distorbcNlstttto 

Mr.  «X  JVaBar  for  the  |>risoner,  called  upon  the  Cotirt  to  after  thJr^ 
liirect  the  jury  to  acquit  his  client,  upon  the  ground,  that  ^ed,  they 
no  evidence  had  been  given  of  the  disturbed  state  of  the  gJ^J^  ^^ 
country,   and  cited  Jt  v.  Kilfnartin{a)  to  show,  that  in  oJ^'^whe*. 
order  to  support  any  indictment  under  the  Whiteboy  Act,  thw  in  order 
it  was  necessary  to  give  such  evidence.  eyidence  it  is 

necessary  to 
haye  an  arer- 
ment  in  the  in- 

Mr.  Benntttj  Q.  Ck  (with  whom  Was  Mr^  Ptunket  Q.  C),  dictment  of 

the  country's 

"on  the  part  of  the  Crown,  insisted  on  his  right  to  supply  being  in  a  d]8<> 
this  evidence,  and  mentioned  a  case,  in  which,  on  a  trial 


(a)  Hayes,  C.  Li  pp.  158,  60. 

M 
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ISil.        for  murder,  the  Crown  was  allowed  to  prove  the  death  of 
8aE4-a  Cub.  the  person  murdered  after  harin^  closed  their  case. 

Greene,  Seijeant — I  think  that  the  Crown  though 
their  case  has  closed,  are  entitled  to  supply  the  deficiency 
which  has  been  pointed  out,  and  I  shall  ther^ire  allow 
Uiem  to  call  a  witness  for  that  purpoBe(a), 

Upon  the  witness  being  produced,  Mr.  JVi^kr  objected 
to  the  question,  whether  the  country  was  in  a  disturbal 
state,  being  put  to  him,  on  the  ground  that  there 
was  no  averment  in  the  indictment  to  that  effect,  and 
contended,  that  no  evidence  could  be  given  in  any  case, 
unless  it  was  applicable  to  the  issue,  or  to  support  some 
averment  in  the  indictment. 

Greene,  Serjeant. — I  shall  not  decide  this  point  nov, 
but  shall  leave  the  case  to  the  jury,  and,  if  necessary, 
shall  give  the  prisoner  the  benefit  of  the  point  in  arrest  i^ 
judgment. 

Mr.  Wa&r  then  addressed  the  jury  upon  the  merits  of 
the  case,  and  the  jury 

Acquitted  the  pri8oner(J). 


(a)  Sae  an  mnilogmu  dediioniiiaciTileue  (treipMa)  A-ovmr  Eeda, 
I  Cud  P.  118. 

fi)  In  order  to  bring  uoffenoawitliiiiUietenat  of  IhaWhiteboj  Act] 
the  eonntrj  hiqM  b«  In  m  dlttarbed  ttats  mt  the  tiine  of  Hi  eommitUl.  fra" 
othwwiw  the  WhitAoy  Act  ii  not  In  fbn*.  The  15  and  16  G.  3,  c  21, 
(which  iru  oontinoed  by  tLa  17  and  18  G.  8,  c  36,  and  19  A  30,  G.  3, 
e.  14,}  enacts  (i.  29)  "that  that  Act  thirald  b«  in  roroe  no  loiter  tlian 
pnblic  QMscuitj  ihonld  require,'*  wid  b  Btr.  t.  WktUw  Haja,  C.  L 
p.  157,  Bulk*,  C.  J.  eiprculj  laid  down  that  in  order  to  coottitute  an 
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offence,  %  Whiteboy  offence,  it  must  appear  that "  the  district  wHhin  which  1841. 
the  offience  was  committed,  was  in  a  state, -of  Whiteboy  distm^aace.'*  It  g^  , '  Cam. 
would  seem  therefore — in  accordance  with  the  prindple  of  criminal  plead, 
ing  "  that  every  thing  material  to  the  constitaUon  of  the  offence,  should 
hjr  aTerred  in  the  indictment,** — that  there  shonld  be  sa  ayerment  in  every 
indictment  under  the  Whiteboy  Act  of  the  country  being  in  a  ^storlied 
state.     See  Archb.  Crim.  Plead.  8th  edit.  p.  51,  &c. 

As  to  whether  a  defect  in  an  indictment  can  be  supplied  by  the 
evidence,  see  5  How.  SUte  Trials,  230. 


Mannix's  Case.  ^    ^^^'    ^ 

Limerick 
SprinyAssizes, 

X  HE  prisoner  was  indicted  for  burglary.  Held,  that  a 

prisoner's 
counsel  must 

Mr.  (y Shangknessey  for  the    prisoner,    applied  to  tCdr^stheJu:^ 
allowed  to  call  his  witnesses  before  he  addressed  the  jury,  ^f^^  ^^.  ^^^ 

•»     J '  mines  wit- 

and  stated  that  this  indulgence  had  been  allowed  to  the  nesses,  and 

*^  cannot  be 

prisonous  counsel  by  Mr,  Justice  TVrrciw  in  several  cases  allowed  to  do 

80  afterwards. 

on  other  circuits. 


Greene,  Serjeant. — It  is  not  the  general  practice  here^ 
and  I  cannot  therefore  allow  it.  Were  I  to  allow  it,  I 
would  soon  have  the  counsel  for  the  Crown  making  some 
snreasonable  request,  and  quoting  this  as  a  precedent. 

Application  refu8ed.(a) 


<«>  But  if  the  crown  produce  evidence  to  rebut  the  prisoner's  evidence, 
(see  MohicJCs  case,  ante  p.  40 ;  Stimpson^i  Case,  2  C.  &  P.  415,  and 
FroBt's  Case,  9  C.  and  P.  159,)  the  prisoner's  counsel  is  entitled  to  address 
the  jury  whether  or  not  he  did  so  beforoi  Murphy  i  Case,  anU  p.  117. 
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1841. 

r™fce  Hickbt's  Case. 

d,  Mat  a     \^^^  prisoner,  with  others,  was  indicted  for  an  agg;Taraltd 

mnit  be     assault> 


niution.        In  CTOBS-examining  the  prosecutor,  the  counsel  for  the 
thMthers-      .  ,      ,  ,  ,    ,         .  ,        .    .      .  i 

,  wbea  in   piiBoneTB,  had  occasion  to  read  the  witness  t  on^al  depo- 

■^uniU    ution.    Upon  doing  so  it  appeared,  that  he  had  mentioned, 

^  of  a     when  examined  before  the  magistrate,  that  the  prisoners,  in 

^^  '^  addition  to  the  assault,  had  stolen  some  money  from  bis 


At  the  conclusion  of  this  witness's  cross-examination, 
to  Te.«x-  Mr.  Baautt,  Q.  C,  on  the  part  of  the  Crown,  proposed 
fact,  tin  to  re-examine  him  as  to  whether  or  not  the  money 
^^     wag  really  stolen. 

^  '^  Mr.  F^tenum  amtra. — A  witpefls,  cannot  be  re-examined 

except  as  to  matters  arismg  out  of  the  cross-examinatian. 
It  is  true,  that  the  new  fact,  abont  which  it  is  now 
proposed  to  re-examine  this  witness,  has  appeared  from  a 
depoutiott  which  has  been  read  upon  the  cros3.«xanunadon ; 
but  the  witness  has  not  been  cross-examined  respecting  that 
fact,  and  the  deposition  has  been  merely  read  in  accordance 
with  the  rule,  that  when  a  witness  was  cross-examined 
as  to  what  be  said  before  the  magistrate,  the  deposition 
which  be  then  made  should  be  read. 

Crahfton,  J — The  counsel  for  the  Crown  hare  lapsed 
their  time,  and  cannot  at  this  stage  of  the  proceedings, 
examine  the  witness  as  they  propose.  If  they  had  wished 
to  examine  him  respectbg  the  money  which  be  alleges 
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■was  stolen  fiora  him,  they  should  have  done  so  before,        1841. 


V. 


and   can   not  do    so   now,   the  pnsoner's    counsel    not     Hickby*8 

Case. 
having  cross-examined  respecting  it.. 


1841'. 

Anonymous*  ^ ^ 


place. 


TraUe 
SpringA$$iz€9^ 

^  HE  prisoner  was  arraigned  upon  two  isdictments,  one  The  practice 
for  rape,  and  the  other  for  robbery.     Both  offences  were  indictmentB, 
alleged  to  have  been  committed  at  the  same  time  and Xwoat more'^ 

of  them,  is 
only  applicable 
to  cases  wheik 
the  charges 

After  the  prisoner  had  pleaded,  but  before  he  had  ^**^^^.  *^®y 

^  '^  coBtain,  are 

been  given  in  charge  to  the  jury,  Mr.  Freeman^  for  the  pri-  on  •  and  the 

same,  but  only 

soner,  called  upon  the  Court  to  put  the  Crown  to  their  presented  in 

a  different 

election  upon  which  indictment  they  would  proceed,  and  light,  and  not 

-     -         -  to  cases  whore 

to  quash  the  other.  the  charges 

are  distinct 
and  separate. 

Cr  AMPTON,  J. — I  do  not  think  that  this  is  a  case  m  ^^  arbefout 
which  the  Crown  are  bound  to  elect.     Evei>  if  it  were,  ^^^® 
this  is  not  the  proper  time  to  call  upon  the  Court  to  compel    w*iere  a 

*     *  *  *     person  was  ar* 

them  to  do  so*  raigned  upon 

two  indict- 
ments, one  for 
rape  and  the 

Mr.  Freewwm. — It  was  decided  by  Mr.  Justice  Coleridge  other  for  rob- 
in  Murphy  B  case(a),  where  the  prisoner  was    indicted  which  offences, 
for  a  libel  and  conspiracy,    that  the  prosecutor  could  ^i^^^^^ 
not  go  on  with  both,  but  was  bound    to    elect    ^P^^^^eimdthe^'* 
which  he  would  proceed ;  and  in  BrittovLS  case(i)  it  was  ^S™^^^!**?" 
held,^  that    a    prosecutor   could    not   maintain    two    in-JN^J^p^^.^ase^ 

'  in  which  the 

dictments  for  misdemeanor  for  the  same  tr^isaction,  but  Crown  were 

bound  to  make 

must  elect  to  proceed  i^M)n  one  and  abandon  the  other,  an  election 

upon  which  in- 
dictment they  would  proceed.  And  held  also,  that  the  prisoner  could  not  be  tried  for 
both  offences  at  the  same  time,  save  with  his  consent. 

(a)  8  C.  and  P.  297.  fi)  1  M.  and  Rob.  297. 
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lAtl.        Is  ama  aljibmfj  tim  simk  principle  oo^  to  be  obiefTcii, 


Vxowrmma.  aod  dioe  cvBB  with  gna^  strietnoB.  Hsc  ve  two  a- 
ji-i <■■"'■  xrisEn^ (Hit flf  tin  MM  liiimmiiiM.  both  aimes 
«R  alleged  ta  ban  taken  pibee  it  the  wae  tbne  and  [dace, 
and  tboe&ie,  ii  Mining  by  analogy,  the  Cnnni  cvnot 
•ortaia  both,  bvt  are  bomd  to  deet  open  whidi  tbey  viB 

CaAMTTon,  J. — I  eoDBuier  it  against  all  principle  that  tlie 
Crown  ibooU  be  called  spon  in  a  case  like  this  to  make  m 
dedioB.  The  Coort,  it  is  tnie,  will  not  suffer  s  piisona 
to  be  pat  opon  bk  trial  at  tbe  same  tiote  for  two  distinct 
offences,  bat  that  is  only  oat  ai  mercy  to  a  prisoner,  tbat 
be  may  not  be  onbamased  in  his  defence,  and  not  for  tbe 
pOTpose  of  enabling  one  who  liaa  in  reality  committed  two 
crimes,  to  eso^e  from  the  penalty  that  attaches  to  each  by 
nndergmng  that  which  attaches  to  one.  If  a  prisoner  hs 
committed  two'  perfectly  distinct  crimes,  he  may  be  trial 
for  each,  though,  it  must  be,  if  required,  at  different  times; 
and  one  is  not  merged  in  the  other  by  both  bdng  conunitted 
on  the  one  occasion.  With  respect  to  quashing  indictments 
where  there  are  two  or  more  of  them,  or  <Urecting  an  acquit- 
tal upon  one  of  them,  that  practice  is  only  applicable  where 
the  charges  which  they  contain  are  the  same,  but  only 
presented  in  a  different  light  ;(a)  and  by  no  means  applies 
to  the  case  where  the  charges  are  totally  di3tinct.(&)  In 
the  present  case,  if  the  counsel  for  the  piisoner  wishes,  1  sball 
compel  the  Crown  to  put  the  prisoner  on  trial  separately 
upon  each  charge,  but  I  certainly  shall  not  call  upon  then 
to  proceed  upon  one  indictment  and  abide  the  event  of  that. 

C")  See  Smm  ud  Jtffreg'i  Cue,  FoMer,  ]M ;  and  Stuti'i  Cut,  > 
C.  *  P.  iVi ;  dso  a  Hile,  333,  (3.) 

(i)  S«ejr>t;Mii'>Cue,H>jM,aL.63l,rii.)  Byru'i  CM*.ilnd.63D^ 
JhmJI*)-s  Cue,  A  C.  &  P.  56S ;  MaadtUg-M  Cue,  Lewin,  C.  C.  ^^ 
WcfUTMrf*!  Cue,  4  C.  &  P.  HT;  ud  S«lubaryi  CaM,  5  C.  &  P.  >^- 
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Mr.  Freeman  having  consented,  the  prisoner. was  put        IS41. 
upon  his  trial  upon  both  indictments  at  the  same  time,  and  Ahohymodi 
thereupon  was  acquitted  of  the  rape,  but  convicted  of  the 
robbery(ii). 

(s)  When  Id  the  isnu  indiclment  the  pritoner  b  ofaarged  with  two  or 
more  disdnct  offenoei,  (but  oot  where  the  offeocei  an  mere);  misde- 
neanon,  Jott't  Case,  3  Camp.  131) ;  the  Judge  will,  on  motiae,  qnaih 
the  indietnieDt  if  the  defi>ct  ii  diicoTered  iMfore  the  pritoiier  hu  pleaded, 
prr  Bailer,  J.  Yoiag  t.  King,  3  T.  R.  106.  But  If  the  defect  1*  not 
dixcovered  till  (fterwardi,  («« it  It  irregnlar  to  qiiaah  an  indietmaDt  after 
plea  pleaded,  Rookvwidt  Caie,  13  State  Trials,  161-8;  Frith't  Cau. 
Leach,  C.  L.  p.  1 1 ;  1  Hale,  35 ;  Foster,  27  i  but  ue  Cbatrs  1  Kid.  M ;) 
the  coort  will  not  quaih  the  indiotmeDt,  bat  will  pot  the  crown  to  Ih^ 
election,  upon  which  eoont  the;  will  proceed,  3  T.  R.  106 ;  Fhtetr'i 
Caae,  3  C.  It  P.  413)  Gough'i  Caie,  H.  ft  Rob.  71 ;  and  the  crowo  guy 
be  put  tsthaireleotiooanjtime  before  the  prieooer  ii  called  epon  for  hia 
defence,  Wiggltxorth'i  Cau,  Hindmarch'!  BepL  to  Deacon,  C.  h,  1AS3. 

Sereral  diarget  being  in  the  tame  iadlotiueiit,  ii  not,  howerer,  a  good 
obJectioD  on  demurrer,  nnleBi  the  Judgment  to  each  oount  be  different,     ' 
KimftUni  Caie,  8  Eaat.  46 ;  nor  ii  it  a  good  objection  in  aireit  of 
judgment,  GoUaiMy't  Cafe,  Moodj  C.  C.  234;  JoAawa'i  Gate,  3  Leaeb, 
1103. 

Aj  to  the  praotioe  of  quathing  bdlotmeidi  generallj,  lae  Hajee, 
C  L.  619,  and  Tomlin*  Dig.  Indiotnunt,  X. 


Guinea's  Case.  — !^':_^ 

Cork 
BpriiigAMKitl 

Lhs  prisoner  was  indicted  for  murder.     He  had  been  put  Abaniater 

upon  his  trial  on  a  former  occasion,  but  upon  that  trial  ^d^"of 

lhejUT,h«idi»g,e»i.  r^:^T' 

former  trial, 
ill  whieh  he 

At  the  close  of  the  case  for  the  Crown  the  priaonw  pro-  ^  ^"^ji 

duced  Mr.  Fr^mtm  and  Mr.  SctaauU,  who  had  been  his  hii  memorj, 

he  ma;  make 
counsel  on  the  former,  and  were  also  his  counsel  on  the  on  of  tbe 

.  e      -L    "otee  which  hi 

present  occauon,  to  prove  that  one  of  the  vritnesses  for  tbe  had  made  upoi 

■        ■■■..  .11..  .      r    .L    theb^ifrftl 

prosecution   bad  materially   vaned    nis  account    oi    tbe  brief  upon  th» 

traneaclion  since  the  last  trial. 
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V— , — -^ 

Guinea's 
Cask. 


On  th^  exaifthmtiop,  these  witnesses  stated,  that  they 
had  no  recollection  of  the  drcumstance  apart  firoai  thdr 
notes  upon  their  brie^  but  that  hayii^  looked  at  those 
notes,  they  could  undertake  to  swear,  that  the  witn^s  iq 
question  had  contradicted  himself  on  the  present  triaL 


Cram FTQN  J. — rAdnutted  the  ei^ence^ 


j-i 


iU-'l:il< 


Ji  M  > 


•';'l. 

:.<■  m 


184K 

Sim      I      «e 

TValee 
SprimgAmzn. 


FrrzGBBALDls  Case^ 


i^xX  ^^^  prfaoner  was  indicted  for  the  nttnslai:^hter  rf 
be  adniissible  Margaret  CoUins. 

in  eTidence,  ^ 

should  be 
tsken  down  by 
the  magistrate 

himself  from  It  a{^>eared  fi^m  the  evidence,  that  the  prisoner  harmg 
deceased,  or  had  some  quarrel  with  the  deceased,  knocked  her  down  in 
fafhUprer^"^"^  the  street.  Three  months  after  that  occurrence  the  de^ 
"^An  indict-  ceaseA  died,  and  the  medical  eyidence  went  to  show  that  the 
Sjwffhter"*^'  inmaediate  cause  of  her  death  were  certain  ipjuzies  .to  the 
S?"  d^  *^f**  brain,  which  might  ha^e  been  produced  either  by  vioteace 
deceased  to     qj  by  natural  causes. 

be  caused  hj  * 

lui  act  of  a 
prisoner  is 

proSr  that  if  ^  ^^  ^7^  before  her  death,  the  deceased  had  made  a 
^^ed^^  Statement  which  the  Crown,  now  offered  in  eridence  as 
S<i  qwert.  ^  dying  declaration.  To  prove  it,  the  magistrate  to  whoa 
it  was  made  was  called.  From  his  testimony  it  appeared, 
that  the  statement  in  question  was  brought  to  him  ready 
written,  by  the  deceased's  father,  who  was  a  schoolmaster, 
and  that  he  was  adced  to  go  hear  it  sworn  to  by  the  de- 
cea3ed.    He  went  accordbgly,  and  having  interrogate 
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her  as  to  its  accuracy,   paragraph    by   paragraph,  he       1841. 
swore  her  to  it,  but  afterwards  havinir  some  doubt  as  to  Fitsokbald's 
whether  he  should  have  sworn  her  to  it  or  not,  he  got 
her  to  make  a  solemn  declaratioii  of  the  truth  of  it. 


Mr*  (yShauffknessy^  for  the  priaoner,  objected  to  the 
reception  of  thii^  declaration* 


Cramfton,  J* — I  agree  with  you  that  it  cannot  be 

received.     Here   we  have  a  statement  brought   ready 

written,  by  a  near  relative  of  the  deceased,  to  a  magistrate 

who  is  requested  to  go  hear  it  repeated.    The  magistrate 

goes,  and,  according  to  his  evidence,  the  deceased  makes 

a  declaration  of  the  truth  of  it,    TUs  is  not  sufficient. 

Every    one   knows   that   in   the    state   of  languor    in 

which  dying  persons  generally  are,  their  assent    could 

easily  be  got  to  statements  which  they  never  intended  to 

make  if  they  were  but  ingeniously  interwoven  by  an  artful 

person  with  statements  which  were  actually  true.    That 

such  has  been  the  case  here,  I  do  not  mean  to  say,  but  at 

the  same  time,  were  I  to  admit  the  declaration  which  is  now 

offered  in  evidence,  I  should  be  opening  a  door  to  great 

abuse.    The  magistrate  should  not  have  trusted  to  the 

relation  of  a  third  person,  but  should  have  taken  down  the 

deceased's  declaration  from  her  own  lips,  or  at  least  have 

had  it  taken  down  in  his  presence.    He  should  not  either 

have  sworn  her  to  it,  for  a  dying  declaration  should  never  be 

sworn.  In  fact  if  it  be,  it  ceases  to  be  a  dedaration,  and  be-. 

comes  a  deposUiaOy  and  cannot  be  received  in  evidence  save 

as  such. 


At  the  close  of  the  case  for  the  prosecution,  and  after 
he  had  addressed  the  jury  for  the  defence^ 
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1841.  Mr.  (yShaugknessy^  for  the  prisoner,  called   upon  the 

FiTzosRALD'fl  learned  Judge  to  direct  the  jury,  that  if  they  beKe?ed 
that  the  deceased  was  afflicted  with  any  disease,  which 
would  be  sufficient  to  produce  those  injuries  to  the  bmn, 
which  were  the  immediate  cause  of  her  death,  that 
would  be  enough  to  raise  a  reasonable  doubt  in  their 
minds  as  to  whether  or  not  the  deceased's  dkath  was 
caused  by  the  &11,  and  that  under  those  circumstances  they 
would  be  bound  to  acquit  the  prisoner.  In  support  of  this 
position  he  cited  the  cases  from  AlisoiC$  Criminal  Law  col- 
lected in  jRoMoe(a)» 


)i 


i   '• 


\'  ;  i  \ 


1'  -u 


'  M 


liiL 


1 


For  the  prisoner,  a  witness  was  then  called  to  show  that 
the  deceased  had  often  complained  of  pains  in  her  ears, 
and  that  she  had  been  unable  to  carry  burdens  on  her 
head  as  other  girls  in  her  rank  of  life  were  wont-  to  do. 
A  medical  witness  was  also  examined,  who  stated  that  the 
symptoms  thus  described  would  be  sufficient  to  account 
for  the  appearance  of  the  deceased's  brain,  though  no 
violence  had  been  used :  but  on  cross-examination  this 
last  witness  admitted,  that  if  the  deceased  had  been 
afflicted  as  alleged,  with  a  tendency  of  blood  to  the  head, 
the  fall  might  have  accelerated  her  death. 

Crampton,  J.,  in  summing  up. — All  the  medical  wit- 
nesses produced  here  to-day,  agree  that  the  deceased  died 
of  certain  injuries  to  the  brain ;  but  at  the  same  time  they 
tell  you  that  these  injuries  might  have  been  caused  either  ' 
by  violence  or  by  natural  causes.  Whether  they 
were  or  were  not  the  consequence  of  violence    will  be 


(a)  Crim.  E?.  p.  647,  and  see  JohMorCs  Case,  1  Lowin,  C.  C,  164; 
and  DoraiCs  Case,  anie  109. 
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a  matter   for    your  consideration.     If  from   the  whole       i84i. 

of  the  evidence  you  shall  be  of  opinion  that  the  death  Fiiz(iebau>'i 

of  the  deceased  was  caused  by  the  fall,  or  even  that  it 

wot  aectUrated  in  ant/,   even  the  tUghtftt  degree,  by  that 

eircttmstanee,  the  prisoner  is  answerable  for  it,  and  you  are 

bound  to  convict  him  of  manslaughter,  because  he  was 

conunitting  an  illegal  act  when  he  struck  the  deceased. 

If,  however,  you  entertain  any  doubts  upon  that  subject, 

or  if  you  shall  come  to  the  conclusion  that  the  deceased's 

death  was  nather  caused  nor  accelerated  by  the  fall,  then 

you  are  bound  to  acquit  him  of  manslaughter,  but  under 

all  the  circumstances  of  the  case,  you  will  find  him  guilty 

of  an  assault.(a) 

Verdict,  guilty  of  manslaughter. 


(a)  In  StoeidaW*  Can,  2  Lewin,  C.  C,  221,  it  wm  held  by  Mr.  Joj- 
tioe  PaltitoK,  that  a  oonrt  which  charged  expoanre  u  the  eauie  of  destb, 
wu  not  lupportod  bj  proof  of  acctUration  only.  Bat  SM  Contra  Wtbb'i 
CtM,  U.  b  Rob;  402 1  Martmt  Cue,  5  C.  &  P.  128. 
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Trinwyth*8  Case. 


Cork 


SpringAssiuM,  m 

^       1  HE  prisoner  was  indicted  under  the  1  Vic.  c.  36.  ss.  23» 

To  support  an  '^  '  * 

an  indictment  26,  for  stealinff  letters  from  the  post-office(a).   The  indict- 

nnder  the  °  ... 

twenty-fifth     ments,  (of  which  there  were  four,  consisting  in  aU  of  thirty- 

and  twenty- 

nxth  sections  Seven  counts,)  described  the  prisoner  as  a  person  ^'employed*^ 
office  act,}  hy  the  po8t«office,  and  charged  her  with  stealing;  **  certam 
it  is  necessary  P^^^  letters,  the  property  of,,  &c.,"  without  setting  them 


«t«?to'Z;.  forth  more  particularly. 


that  the  pri- 
soner was  duly 

employed  by        From  the  evidence  il  appeared,  that  the  prisoner  was 

the  post-office, 

and  it  will  not  the  wife  of  the   postmaster   at  Bantryj   and   had  kept 

be  snfficdent  to  _         , 

prove  that  he  a  small  shop  in  that  town,  which  was  under  the  same  roof 

acted  as  one 

of  their  agents  ^^  ^^  post-office,  and  separated  from  it  but  by  a  slight 

proTcd  that  ^  partition,  to  the  door  of  which,  until  very  shortly  before  the 

anthority^uT"  P™^^^''  ^^8  charged  with  the  offence  in  question^  there  had 

^  "^'  been  no  lock.     It  further  i^peared  that  the  prisoner,  whe» 

in  the  shop,  was  in  the  habit  of  taking  in  and  giving  out 


(a>  XXV.  '*  And  be  it  enacted,  that  every  person  «»ip26ye<l  by  or  nnder 
the  post-office,  who  shall  contrary  to  his  dnty,  open  or  procure  or 
sttflfer  to  be  opened,  a  post  letter,  or  shall  wilfully  detain  or  delay,  or 
procure  or  suffer  to  be  detained  or  del&yed,  a  post  letter,  shall  in 
England  and  Ireland  be  g^ty  of  a  misdemeanor,  and  in  Scotland,  of  a 
crime  and  offbnce,  and  being  convicted  thereof,  shall  suffier  such  pu- 
nishment by  fine  or  imprisonment,  or  by  boUi,  as  ta  tte  Conrt  shall 
seem  meet." 

XXVI.  "  And  be  it  enacted,  that  every  person  emphjfed'  wider  the 
post-office  who  shall  steal,  or  shall  for  any  purpose  whatsoever,  em- 
bessle,  secrete,  or  destroy  a  post  letter,  shall  in  England-  and  Ireland 
be  guilty  of  felony,  and  in  Scotland,  of  a  high  crime  and  offence,  and 
shall»  at  the  discretion  of  the  Court,  either  be  transported  beyond  the 
seas  for  the  term  of  seven  years,  or  be  imprisoned  for  any  term  ooi 
exceeding  three  years ;  and  if  any  such  post  letter  so  stolen  or  em- 
bezzled, secreted  or  destroyed,  shall  contain  therein  any  chattel  or 
money  whatsoever,  or  any  valuable  security,  every  such  offender  shall 
be  transported  beyond  the  seas  for  life«*' 


(« 
«« 
«( 
« 
« 
«« 
« 

<« 

u 
«« 
<l 
«i 
c« 


^ 


CASES  ON  THE  MUNSTER  CIRCUIT. 

letters,  abd  some  of  the  witnesses  said  that  thej 
seen  her  at  times  in  the  post-office,  discbar^g 
duties  of  post-nuBtress. 

Upon  cross-examination  howerer  of  the  post- 
inspector  for  the  (Ustrict,  who  Was  produced  amonj 
-mtnesses  for  the  prosecutioQ,  it  appeared  that  a] 
assistants  and  other  persons  employed  in  the  several 
offices,  were  employed  by  the  po8tH)Sce  themselves 
that  a  postmaster  had  no  right  to  employ  any  one 
even  his  wife  or  child,  to  assist  him  in  dischargin 
duties,  without  leave  first  had,  from  the  district  insp 
It  also  appeared,  that  before  any  one  could  act  as  as^ 
certain  forms  should  be  gone  through ;  and  in  the  pi 
fsase  no  evidence  was  brought  forward  to  show  tha 
prisoner  had  ever  gone  through  these  forms,  or 
been,  in  &ct,  appointed  a  regular  post-office  assistant. 

Mr.  Freenum,  (with  whom  was  Mr.  JSutf),  fix 
prisoner.  The  prisoner  is  entitled  to  an  acqt 
Jh^A,  upon  the  ground  that  the  indictment  u 
general,  and  veamMy^  upon  the  ground  that  it  ii 
sostiuned  by  the  evidence.  The  indictment  ch 
the  prisoner  with  stealing  letten  from  the  post-office 
it  does  not  specify  the  lettera  with  any  parttcu 
It  merely  states  "letters"  generally,  and  that  it 
suffiifient.  The  prisoner  should  be  apprised  of 
particular  letters  she  is  charged  with  stealmg,  for 
otherwise  could  she  be  prepared  with  her  defence 
she  was  so  apprized,  she  might  be  prepared  with  rebt 
evidence  to  show,  that  though  when  arrested  she  i 
have  had  those  letters  in  ber  possesuon,  yet  that  sh 
lawfully  come  into  possesuon  of  them.    Again,  the  ii 
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1841.       ment  describes  the  prisoner  as  a  person  ^^  employed"  hy  the 

Tbenwtth's  post-office,  and  no  evidence  has  been  given  here  to  show 
Case. 

that  she  was  a  person  so  employed.     The  statute  under 

which  the  prisoner  is  indicted  is  a  penal  statute,  and  there- 
fore, it  should  be  construed  strictly,  and  the  terms  of  it 
particularly  observed* 

Mr.  Bennett^  Q.  C.  (with  whom  was  Mr.  Serjeant  «/acA- 
son  and  Mr.  Kane)y  contra. — Any  person  employed  in  the 
post-office  comes  within  the  meamng  of  the  Act,  and  there 
has  been  enough  of  evidence  here  to  show  that  the  prisoner 
has  been  seen  acting  in  that  capacity.  [Crampton,  J. — 
Is  not  the  Act  of  Parliament  imperative  that  the  person  in- 
dicted should  be  employed  by  the  postmaster  or  postmas- 
ter-general ?]  The  prisoner  having  been  seen  taking  in 
and  giving  out  letters,  is  a  proof  that  she  has  acted  as  if 
she  was  employed  bt/  the  post-office,  and  in  the  absence  of 
direct  evidence  to  the  contrary,  it  must  be  presumed  that 
she  was  duly  and  legally  appointed. 

Mr.  Buttj  in  reply. — It  is  contrary  to  all  principle  that  the 
presumption  should  be  in  favour  of  the  Crown  and  against 
the  prisoner,(a)  and  therefore,  the  Court  cannot  intend  that 
the  prisoner  was  duly  appointed  unless  she  is  proved  to 
have  been  so.  In  every  count  of  the  present  indictment, 
it  is  averred  that  the  prisoner  was  employed  under  the 
post-office,  and  the  Crown  are  bound  to  prove  that  fact, 
as  it  forms  the  very  essence  of  the  offence.  This  they 
have  failed  to  do,  or  rather  have  proved  the  contrary.  The 
evidence  of  the  inspector  is,  that  if  the  postmaster  employed 
the  prisoner  as  an  assistant,  without  notice  to  the  proper 
authorities,  he  violated  his  duty.    The  evidence  is  distinct 

(a)  1  Hale  622. 


CASES  ON  THE  MUNSTER  CIRCUIT.  175 

tbat  lie  did  not  give  this  notice,  and  the  ptestunption,  1B4L  ^ 
therefore,  must  be,  that  he  did  not  employ  her.  Even  if  Trbnwtth  • 
he  did  employ  her  of  which,  however,  there  is  no 
evidence,  (for  though  it  is  proved  that  the  prisoner  has 
been  seen  taking  in  and  handing  out  letters,  yet  it  is 
not  proved  that  her  husband  was  ever  present  on  any  of 
those  occafflons,  or  that  she  did  so  with  the  sanction  of  her 
husband,)  that  woidd  not  be  sufficient.  To  sustain  the  in- 
dictment here,  there  must  be  a  regular  and  authorized  em* 
ployment,  and  an  employment  by  the  postmaster  without  the 
sanction  of  the  authorities  would  not  be  an  employment 
within  the  meaning  of  the  statute.  The  prisoner  is  now 
charged  with  the  breach  of  a  fiduciary  capacity,  and  the 
Crown  have  totally  fidled  in  fastening  on  her  any  fiduciary 
character.  The  Act  under  which  the  prisoner  is  indicted, 
expressly  provides,  in  two  separate  sections,  for  the  two 
cases  of  a  person  employed(a),  and  a  person  not  employed(i), 
under  die  post-office,  making  the  offences  distinct.  It  was 
quite  open  for  the  Crown  to  have  proceeded  against  the 
prisoner  under  either  section ;  and  it  is,  therefore^  no  hard- 
ship when  they  have  elected  to  proceed  under  one  section, 
to  require  strict  proof  that  the  offence  in  question  comes 
within  that  section.  Nor  will  there  be  any  failure  of  justice 
in  deciding  the  point  which  has  been  raised  in  favour  of  the 
prisoner,  as,  if  the  Crown  wish,  they  will  still  have  the 
power  of  framing  another  indictment  against  her  under 
the  other  section. 

CRAMrroN,  J. — With  respect  to  the  first  objection 
I  shall  not  express  any  opinion,  having  made  up  my 
mind    to  direct  the  jury  to  acquit  the  prisoner  upon 

(a)  Section  26.  (b^  Seetioa  28. 
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the  other  point.  The  sectioo  of  the  Act  of  ParlianKnt 
■  under  wfaich  the  present  indictment  is  framed,  deailf 
applies  only  to  cases  of  persons  onp&yetf  by  the  post- 
mastw  or  postmaster-^noal,  and  from  the  evidence  pien 
hen  to-day,  it  does  not  appear  that  the  prisoner  was 
•o  onployed.  The  Crown  were  bound  to  prove  that  the 
prisoner  was  legally  appointed  by  the  post-office,  but  no 
such  proof  has  been  oSeredk  It  is  not  sufficient  to  show 
that  she  acted  as  post-mistress,  vnless  it  is  also  pivTed 
that  she  acted  as  such  with  the  sUiction  of  the  post«ffice. 
Her  doing;  so  with  the  sanction  of  her  husband,  who  vh 
the  postmaster,  would  not  be  sufficient,  as  it  appean  that 
he  had  no  power  to  ^re  such  sanction.  The  indictment, 
therefore,  in  my  opinion,  is  not  suffitnently  supported,  and 
I  shall  direct  the  jury.to  acquit  the  pnaoner.(a) 

The  priflonor  was  accordingly  acquitted. 

iiSi.  fWenum  applied  for  the  immediate  discharge  of  the 
prisoner,  as  no  other  indictipent  had  been  found  against 
her. 

Cramftoh,  J. — Let  the  prisoner  be  discjiaiged  fortt- 
with. 


ra)Se»CZ<v'C*»,EHt>t.C.JeO;  $kam'»  Cue,  lUd.  i 
pMrton-i  Cm«,  4  C.  ft  p.  572. 


U!^HE  prisoner, ' 
burglary  and  laro 

Mr.  Plimket,  Q 
and  Mr.  M'^Denn 
evidence  the  c(hi 
magistrate  40  who 

It  iqipeared,  ihi 
lie  had  Bent  the 
■s&y  that  he  hat 
The  witness  «cci 
Itim,  asked  him 
replied  that  he  w: 
Tobb«ies  (the  rol 
wud  to  him,  "  I  c 
crininate  yourself 
down  in  writing,  t 
prisoner  replied  t 
the  witness,'  kne' 
likced  was  taken  d 
A  subsequent  one 
ether  magistrates, 
tint. 


Wbeo  a  iii>gUtrBt« 

tinctly  iD^m&te  Ui  hhi 

Ad  indictment  for  li 
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81: 


Bbmoam*s 
Cass. 


Upon  cross  examinatioD,  however,  of  this  witness,  it 
appeared,  that  the  prisoner  had  been  confined  after  his 
arrest,  in  the  same  cell  with  another  person,  charged  with 
the  same  crime,  who  had  confessed  and  been  admitted 
Queen's  evidence ;  that  the  prisoner  was  aware  of  this ; 
that  it  was  to  that  he  alluded  when  he  said  he  knew 
that  the  witness,  knew  all;  and  that  it  was  firom  the 
statement  made  by  the  person  who  had  been  admitted 
Queen's  evidence,  that  the  prisoner  was  examined,  and 
his  confession  taken  down, 

Mr.  Freeman^  (with  whom  was  Mr.  ScanneU^  and  Mr. 
Butt^)  of  counsel  for  the  prisoner.  This  confession  ought 
not  to  be  received  in  evidence,  as  it  does  not  amount 
to  what  was  considered  in  the  eye  of  the  law,  a  free  and 
voluntary  confession.-  It  is  not  a  mere  caution  given  to  a 
prisoner  by  a  magistrate  that  makes  a  confession  free  and 
voluntary,  but  in  order  to  be  so,  it  must  be  made  without 
fear,  or  the  hope  of  reward*  In  judging,  whether  any 
particular  confession  is  admissible  or  not,  all  the  concomi- 
tant circumstances  should  be  looked  to.  In  the  present 
case,  a  person  in  the  same  cell  with  the  prisoner  had  made 
a  confession,  and  had  been  admitted  Queen's  evidence,  and 
the  prisoner  was  aware  of  that  £em^.  Might  it  not,  there- 
fore, be  fairly  inferred,  that  it  was  through  the  hope  of 
being  put  in  a  umilar  position,  that  the  prisoner  had  made 
the  confession  which  was  now  offered  in  evidence.  If  this 
were  the  case,  the  confession  was  worthless,  and  a  subse- 
quent caution  could  not  set  it  up.  The  authorities  upon 
this  point  are  oertain.(o) 


(o)  See  HdTM  Case,  2  Leach  C  C.  500,  (n.)  wliere  it 
a  Goafcsnoo  made  under  the  hope  of  being  admitted  a 
crcwn,  is  not  a  Tolnntary  confession. 


held  that 
for  the 


CASES  ON  THE  MUNSTER  CIRCUIT. 

CaAHpTON,  J. — Does  the  Crown  mean  to  press  thu 
Mnfesuon  ? 

Afr.  Ham,  Q.  C. — We  do  mean  to  press  it,  as  we  think 
that  it  is  perfectly  adraisuble.  Though  a  confession  may 
be  indnced  by  the  knowledge  that  a  prerious  confesmon 
has  been  made  by  an  accomplice  and  that  it  is  therefore 
useless  for  the  party  to  affect  any  if^orance  about  the 
matter,  that  &ct  will  not  vitiate  it.  In  WrighCa  caBe(a) 
it  was  held  by  Mr.  Justice  Park,  that  to  tell  a  man 
that  his  wife  had  confessed,  would  not  vidato  a  confes- 
sion; and  in  Lon^a  ease{&),  where  a  prisoner  chained 
with  arson  was  told,  that  a  serious  chai^  had  been  laid 
agunst  her  by  B.  B.,  who  had  sworn  that  she  (the  pri- 
soner,) had  set  fire  to  D's.  rick,  a  confesdon  afterwards 
nude  by  the  prisoner  was  received  in  evidence.  Besides, 
in  the  present  case,  the  expliint  caution  given  to  the 
prismier  by  the  magistrate,  would  be  suffident  of  itself 
to  render  any  confession  made  after  it  admisHble,  even 
though  previous  circumstances  might  have  rendered  its  ad- 
Q  doubtful.     lAngatit  case(c)  ;  Botier'a  case((J) 


Mr.  Freemany  in  reply — With  respect  to  Wrighft  and 
Loag'i  case,  they  differ  from  the  present,  inasmuch  as 
tliat  in  those  cases  tto  inducement  was  held  out  to  induce 
the  prisoner  to  confess.  The  prisoners  there  were  umply 
informed  that  a  third  party  had  made  a  confession,  and 
nothing  was  said  or  done  that  could  ruse  in  their  minds 
any  reasonable  expectation  of  bvor  or  reward,  if  they  were 
to  do  the  same.     In  the  present  case,  however,  there  was 


Ca)  I  Lewio,  C.  C.  p.  49.  (i)  6  C.  and  P.  179. 

(e)  I  PbUL  Et.  430,  n.  (b.J  ("0  IM*  *".  ^  (!■) 
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reasonable  cause  to  lead  the  prisoner  to  imag^e,  thiLt  if  he 
made  a  confession  he  would  be  put  in  the  same  situation 
with  the  other  person  who  had  done  so.  The  magistrate, 
it  is  true,  had  warned  the  prisoner  not  to  confess,  but  this 
caution  was  not  sufficient.  The  only  case  where  a  caudon 
sets  up  a  confession,  which  otherwise  would  be  inadmissi- 
ble, is,  when  it  clearly  appears  that  the  caution  has  had  the 
effect  of  removing  from  the  prisoner's  mind  all  the  in- 
fluences which  would  have  invalidated  the  confession. 
MeigneWs  case(a)  ;  Sherrington s  case(ft)  ;  Sexton* s  case(c). 
In  the  present  case  the  caution,  given  by  the  magbtrate, 
does  not  appear  to  have  had  this  effect,  and  the  confession 
is  therefore  inadmissible. 

Crampton,  J. — The  question  which  has  been  raised 
here  is  one  of  some  nicety ;  but  on  the  whole,  I  am  disposed 
to  think  the  confession  now  offered  in  evidence,  ought  to 
be  received.  I  fully  agree  with  the  principle  that(d)  ^^  a 
*^  confession  is  not  admissible  in  evidence,  unless  it  is  made 
^^  freely,  voluntary,  and  not  under  the  influence  of  pro- 
^<  mises  or  threats,"  and  "  that  a  confession  forced  from  the 
<^  mind  by  the  flattery  of  hope  or  the  torture  of  fear,  comes 
^^  in  so  questionable  a  shape,  that  no  weight  ought  to  be 
<^  given  to  it."  At  the  same  time,  I  must  confess,  that 
I  can  see  nothing  in  the  circumstances  under  which 
the  present  confession  is  made,  that  tends  in  the  slightest 
degree  to  invalidate  it.  It  has,  indeed,  been  said  by  the 
prisoner's  counsel  in  argument,  that  if  his  client  was 
induced  to  confess,  by  the  expectation  of  being  admitted 
a  witness  for   the  crown,   his   confession  could   not  be 


(a)  2  Lewin,C.  C.  122. 

(c)  Bum's  Jostice  Tit.  Confession. 


(6)  2  Lew-in,  C.  C.  123. 
(rf)  tloscoe,  Crl  Ev.  29. 
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rec^red  in  evidence.  But  in  this  doctrine  I  cannot 
coincide.  In  my  opinion,  what  a  prisMieT  may  think  or  E 
may  expect,  tends  in  no  degree  to  vitiate  a  confession 
made  by  him,  onless  he  was  induced  eo  to  think,  or 
so  to  expect  from  something  stai  or  done  by  thoee 
exerdsmg  control  w»d  authority  over  him.  If  in  every 
case  of  a  confession  the  Court  were  to  examine  into  the 
motives  of  the  prisoner  at  the  time  of  making  it,  the  en- 
quiry would  be  endless.  And  not  only  would  it  be  endless,, 
but  in  &ct  it  would  be  utterly  imposwble  to  commence  it, 
as  we  cannot  enter  into  the  mind  of  a  party,  and  trace 
actions  to  their  source. 

In  the  present  case,  the  magistrate  states,  that  as  iar 
as  he  knows  the  prisoner  came  forward  voluntarily.  The 
prisoner,  sent  to  him  in  the  first  instance,  and  it  was  in 
consequence  of  a  desire  expressed  by  him  to  see  the 
magistrate  that  an  interview  took  place  between  them. 
At  this  interview  the  magistrate  acted  with  great  caution. 
On  seeing  the  prisoner,  he  scud  to  him,  "  what  do  you 
"  want  with  me  ?  "  and  on  the  prisonei^s  replying  that 
he  wanted  to  tell  him  about  cert^  robberies,  be  said 
to  him,  "  I  caution  you  not  to  say  any  thing  that  wilt 
"  criminate  yourself,  as  I  will  take  down  what  you  say  in 
'*  writing,  and  it  will  be  made  use  of  against  you  at  your 
"  trial."  What  caution  could  be  clearer  or  more  explidt. 
And  yet  notwithstanding  this  caution  the  confession 
now  produced  was  made  by  the  prisoner.  I  qnite 
agree  with  the  prisoner's  counsel,  that  a  mere  formal 
caution  of  a  magistrate  will  not  be  suRicient  to  set  up  a 
confession,  if  it  appear  that  such  confession  was  made  under 
the  distinct  impression  of  a  previous  promise  or  threat.  But 
in  the  present  case  it  docs  not  appear  that  there  was  any 
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previous  inducement  whatsoever.  Besides  if  there  were  any 
threats  made  use  of  before,  or  any  promises  held  out,  the 
dbtinct  caution  g^ven  here  by  the  magistrate  was  sufficient 
to  obviate  them.  It  was  in  effect  telling  the  prisoner  that 
he  would  get  no  benefit  from  his  confession,  and  that  he 
should  consequently  dismiss  firom  his  mind  all  expectation 
of  getting  any,  if  any  sudi  he  had*  On  the  whole  of  the 
circumstances,  therefore,  I  am  of  opinion,  as  I  said  before, 
that  the  confession  ought  to  be  received* 


Mr.  Freeman  then  submitted,  that  before  this  oonlnaon 
could  be  received,  the  Bridewell  keeper  should  be  called, 
to  ascertain  if  he  had  held  out  any  threat  or  promises 
to  induce  the  prisoner  to  confess,  and  in  support  of  this 
position  cited  Rex  v.  OnaieMy(a)j  which  had  been  tried 
before  Mr.  Justice  Bally  at  the  former  assizes. 

Crampton,  J. — I  never  pay  attention  to  cases  which 
are  not  reported  as  from  experience,  I  find  this  that  is 
much  the  better  course.  To  be  cited,  cases  should  be  in 
print,  and  have  the  reporter's  name.  In  the  present  case, 
I  do  not  think  it  necessary  to  have  the  Bridewell  keeper 
called — and  I  say  this  without  meaning  in  the  slightest 
degree  to  question  the  i^uthority  of  the  case  which  has 
been  cited  by  counsel.(i) 

Mr.  Henn^  Q.  C,  then  stated  that  there  were  similar 
statements  made  by  every  one  of  the  other  prisoners,  under 
precisely  similar  circumstances,  which  the  Crown  now 
proposed  to  give  in  evidence. 


(a)  See  Infra,  p.  186. 
(6)  But  see  contra  Swatkint  Case,  4  C.  &  P.  549. 
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robbery  being  distinct  offences,  both  by  common  and  sta- 
tute law,  proof  of  th«  one  could  not  sustain  an  indictment 
for  the  other.  Rex  v.  Quail  (a). 

Cramfton,  j. — I  shall  not  decide  this  point  at  present, 
but  shall  leave  the  case  to  the  Jury,  and  if  necessary  give 
the  prisoner  the  benefit  of  it  in  arrest  of  judgment. 

Verdict — Guilty. 


Mr,  Butt  now  moved  in  arrest  of  judgment(&)*  The 
statute  9  Geo.  IV..  c.  55,  in  two  separate  sections,  makes 
distinct  provisions  relative  to  lavceny  and  robbery,  and 
therefore,  ev^n  if  at  common  law  the  offences  had  not 
their  boundaries  distinctly  marked  out,  since  a  statute 
has  distinguished  them  by  separate  names  and  dbtinct 
punishments,  they  are  now  perfectly  distinct.  It  is 
quite  clear  that  the  evidence  here  discloses^  a  robbery, 
according  to  all  the  deSnitions  of  robbery.  [Crampton, 
J, — You  may  take  it  as  conceded  that  the  facts  here 
amounted  to  a  robbery  within  the  meaning  of  the 
statute.]  Then  to  sustain  this  conviction,,  the  Crown 
must  maintain  this  proposition,   that  there  is  no  incon- 

(a)  Hayes,  C.  L.  17«  (n.^ 

{b)  A  motion  in  arrest  of  judgment  may  be  made  any  time  aft«^ 
eonyiction  before/na/ judgment,  2  Stra.  845;  1  East.  14^ ;  2  Burr.  801 ;. 
bat  the  matter  upon  which  the  motion  is  made  must  arise  upon  the  in- 
dictment, Sir  If.  Vanes  Case,  1  Sid.  85,  (4J  unless  the  judge  at  the 
trial  specially  reserres  a  point,  Cordy'n  Case,  3  C.  ft  P.  425.  Daring 
the  motion  .the  prisoner  must  be  present  in  oourt,  2  Stra.  844,  1227 ; 
Spragg*8  Case,  2  Burr.  939 ;  and  a  habeas  corpus  will  be  granted  to  bring 
him  up,  if  he  is  not  present,  (7(f  J  If  th«  judgment  be  arrested  the  prisoner 
is  entitled  to  be  discharged,  Vaux  Case,  4  Co.  40 ;  Burridge*s  Case,  3 
P.  Wm.  498-9»  But  another  indictment  may  be  sent  up  against  him  for 
tiie  same  offence,  (id,  pp.  480-500 ;)  and  he  cannot  plead  eaUrefoh  acqwi 
to  that  (4  Co,  45,)  because  he  was  not  legitimo  modo  acqmetoHt*, 
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asteDcy  between  a  robbery  prored  and  &sc»tained,  and  a        1841. 

conncdon  for  larceny,  aiiditisutterlyimpoBeiUetoTectHidle  Bsuoan's 

sucli  a  propoaition  with  Quaift  case.     In  that  case  three 

men  were  indicted  for  robbery ;  one  was  fowid  gwhy  of 

robbery,  and  the  other  two  of  hirceny.   The  twelve  Judges 

held  the  conviction  tor  larceny  wrong.    It  is  quite  settled, 

that  on  an  indictment  for  robbery,  the  jury  may  legally 

eonvict  only  for  larc^iy(a),  so  that  this  could  not  be  tlie 

groond  upon  which  this  dedsion  rested.  Neither  was  it  that 

the  finding  was  so  contradictory  that  it  could  aot  be  acted 

on ;   for  the  sentence  of  the  man  convicted  of  robbery  was 

carried  into  effect.  The  Judges  there&re,  must  have  thoi^ht 

that  a  robbery  was  satisfactorily  established  in  that  cas^ 

and  that  under  such  circuiaatancea  the  conviction  for  Itf- 

ceny  could  not  be  sustuned.     Had  the  question,  b^g  left 

to  the  jury  here,  their  findiag  must  have  been  that  the 

prisoners  had  committed  a  robbery,  but  were  ffmlh/  of  a 

larceny,  and  this  is  exactly  Quaits  case.     The  prisonera 

are  therefore  entitled  to  their  acquittal. 

Crahptok,  J.— The  pmnt  which  has  been  raised  here- 
is  ingenious,  hut  in  my  opinion  not  tenable.  I  have 
attentively  conddered  this  case,  and  have  no  doubt  on  my 
mind  that  this  conviction  is  right.  The  authority  cited  by 
counsel,  however  applicable  it  ai^>ears,  does  not  govern 
ttus  case.  The  double  finding  of  the  jury  in  QuaiPa  case- 
giving  two  distinct  characters  to  one  and  the  same  tran». 
action,  are  drcumetances  quite  different  front  anything 
here.  The  verdict  there  b&ng  incon^tent,  could  not  stand ; 
and  the  Judges  were  therefore  right  in  setting  it  aside(&).  In 

(a)  See  EtkeriiytmC*  Case,  2  Leach  ST2 ;  2  Hale,  302. 
(h)  See  nempitead't  Caao,  R.  ft  R.  344 1  BtUttneorlk't  Case,  id.  520 ; 
1  East.  F.  0.  371  i  2  do.  519;  and  TuTxtr'a  Case,  1  Sid.  171. 
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18*1.       Aed£og  any  new  case  that  may  arise,  I  always  wish  to 
BnuoAK's   re£er  it  te  a  principle,  and  at  present  I  can  see  na  principle 


why  a»  indiatment  for  larceny  is  not  supported,  by  proof 
of  a  robbery.  It  is  contended  that  the  offence  of  larceny 
is  merged  in  that  of  robbery..  It  is  quite  true  that  a 
misdemeanor  is  always  considered  to  be  merged  in  felony, 
when  one  transaction  includes  both.(a)  But  this  doctrine 
has  nerer  been  iqpplied  to  two  fek)nies.(i)  In  this  case, 
all  that  is  laid  in  the  indictment  is  proved,  and  circum* 
stances  of  aggrayation  bendes.  This  svirely  cannot  entitle 
the  prisoners  to  an  acquittaL  There  are  cases  which 
completely  establish  this(c),  and  I  hare  therefore,  as  I  have 
said,  no  doubt  in  my  mkid,  that  this  conriction  ought  to  be 
maintained,  and  that  judgment  ought  not  to  be  arrested.  (<f) 


Sentence — Transportaticm  for  seven  years. 


(a)  As  to  the  merger  of  a  misdemeanor  m  a  fefon^r  see  Tear  Book,  3T 
Uen.  VI.  15,  cited  in  Bro.  Ab.  Trespass.  Oosf  Case,  I  Ld.  Rajmood, 
711 ;  and  /iiuiMaiii€*s  Case,  1  Cr.  a  Diz.  Rep.  1.  The  reason  whj  a 
misdemeanor  is  held  to  be  merged  in  a  felony,  is  because  otherwise  a  man 
might  be  ptmished  twice  for  the  same  offence— a  conTiction  opoa  an 
indictment  for  a  misdemeanor  being  no  bar  to  an  indictment  for  folonj. 
For  a  similar  reason  it  is  held  that  a  felony  is  merged  in  treason,  6  Co. 
13 ;  Style,  367 ;  Foster,  825. 

For  an  elaborate  discussion  on  the  doctrine  of  merger  in  crimina]  law, 
see  the  arguments  in  M^KitUey'M  Case,  33  How.  St.  Trials,  314,  el  scf. 

(6)  This  is  not  exactly  correct.  Formerly  murder  was  held  to  merge 
in  petit  treason,  Saceombe*a  Case,  Dyer,  50a;  id.  235a;  6  Co.  13; 
though  both  these  offences  were  felonies,  Co.  Lit  391 ;  and  an  acquittal 
upoB  an  indictment  for  murder  would  hare  been  a  good  bar  to  an  indici- 
ment  for  pe^t  treason,  Hawkins,  527. 

(c)  ArcKboUTi  Crim.  Plead.  220.  Pearce's  Case,  R.  and  R.  174, 
Robimom's  Case,  R.and  R.  321. 

(<0  See  Infra,  p.  196,  n. 
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Coubtenay's  Caae(a).  .y«Bim«r 

X'  HE  qnestion  here  was,  whether  a  confession  made  by  Wlwn  »  pri- 

the  prisoner  was  admisuble  in    evidence.     It  appeared  mmds  a  oon- 

that  the  prisoner  was  arrested   by   a  police    constable,  mftsrhUanwt 

-who  was  produced  on  the  trial,  and  that  whilst  in  this  ,t^|,  ^^ 

constable's  custody  previous  to  his  conunitinent  to  prison,  vtm^^bJidJ 

he  made  no  confesrion.      It  further  appeared,  that    the  ^^JL'K.* 

prisoner  was  placed  for  the  night  in  the  custody  of  another  JK^^J^*"^ 

constable,  (_who  was  not  produced  on  the  trial,)  and  that  b»iidodo»wt» 

on  the  constable,   who  arrested  him,  seeinff  him  on  the  *table  daring 

the  night, 
following  morning  he  made  the  confesuon,  which  was  then  Quart,  whe- 

offered  as  evidence.  omftadon  wu 


MWttlu 

Mr.  Cartw  OfDiDi/er  for  the  prisoner,  objected  to  the  oonitabi* 
reception  of  that  confesuon,  unless  the  second  constable  ^^^^'^ 
were  examined.  Notbbg  could  be  more  easy  than  for 
one  constable  to  operate  on  a  prisoner  by  threats  or  in- 
ducements to  jnake  a  confession,  which  would  fq)pear  to  be 
voluntary  to  the  constable,  or  other  penm  who  Vould 
succeed  )am.(b) 

Ball,  J. — I  will  not  go  the  length  of  saying,  that  this 
confession  ought  to  be  rejected,  but  at  the  same  time  I 
think,  that  under  the  circumstance,  it  is  evidence  which  it 
would  be  better  not  to  press. 

The  confession  was  not  pressed. 


(a)  F«r  s  note  of  this  case,  the  reporter  it  indebted  to  the  kindnen  of 
Caraw  O'Dwyer,  Eiq.    It  ii  Introduced  bere  m  baring  been  cited  in  th 


(6)  Sec  ^nlc  p.  163  (n.)  b. 
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Curtin's  Case. 


Cork  Spring 
AsnzeM. 

Where  upon 
cross-exami- 
natioii  a  ya- 
riance  ap- 
peared 
between  a 
witness's  tes- 
timony and  his 
deposition,  the 
Crown  were 
allowed  to 
re-examine  the 
witness  to 
show  that  the 
deposition 
prodaced  waa 
uioefrect(a}» 


jL  HE  prisoner  was,  with  others,  indicted  for  the  murder 
of  a  process-server. 

One  of  the  xritnesses  for  the  prosecution,  on  her  direct 
examination,  stated,  that  on  the  day  of  the  murder  she 
saw  9  woman  named  Mary  Sullivan  run  into  the  yard  of 
the  house  in  which  she  was,  shouting  out  that  some  pec^le 
were  murdering  a  man  down  the  road. 

Upon  reading  this  witness's  deposition,  it  appeared  that 
she  had  there  called  this  woman  Honora  Sullivan,  and 
that  not  only  in  one  instance,  but  in  every  place  where 
the  woman's  name  (which  had  beeft  introduced  in  several 
places,)  had  occurred.. 

Mr..  Bermetty  Q.C.  (with  whom  was  Mr.  Ptunkei,  Q.C^ 
and  Mr.  M^Dermott^)  on  the  part  of  the  Crown,  proposed 
to  re-examine  the  witness  to  show,  that  the  real  name  of 
the  woman  SulHvan  was  Mary ;  that  in  fact  the  witness 
had  called  her  so  before  the  magistrate ;  and  that  if  any 
other  name  appeared  in  the  deposition,  it  was  through  a 
mistake  of  the  magistrate's  ckrk» 

Mr.  Freeman^  (with  whom  was  Mr.  Scanmll,)  for  the 
prisoner,  contra,  A  deposition  must  be  looked  upon  in  the 
light  of  a  record,  which  is  conclusive  as  to  anything  it 
contains.     In  presumption  of  law,  it  is  a  true  account  of 


(a)  See  the  next  caie. 
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Wade's  Otte. 


may^ezXiB    ThE  prisoner  was  with  several  others  indicted  for  a  riot 

what  he  hy    ^^  assault.     Upon  the  direct  examination  of  one  of  the 

^•P*'***«»*-(«)  witnesses  for  th^  prosecution,  he  swore,  that  a  man  named 

Wade  (whom  he  identified  as  the  prisoner,)  had  struck  a 

constable  (one  of  the  persons  assaulted,)  upon  the  side  of 

the  head  with  a  carabine,  and  knocked  him  down. 

At  the  conclusion  of  his  evidence,  Mr.  JFVeemoit,  for  the 
prisoner,  read  the  information  of  the  witness,  in  wUdi  he 
had  sworn  that  it  was  a  man  of  the  name  of  Keoghj  who 
had  struck  the  constable. 

Mr.  Bemnettf  Q-C,  on  the  part  of  the  Crown,  proposed 
to  re-examine  this  witness,  to  show  that  at  the  time  he  had 
sworn  his  information  he  did  not  know  the  man's  name,  but 
had  been  told  that  it  was  Keogh,  and  that  he  had  since 
ascertained  it  to  be  Wade. 

0 

Mr.  Freeman  objected  to  the   witness  being  allowed* 
to  enter  into  any  explanation,    vq[>on  the   ground    that 
parol  evidence  was  not  admissible  to  add  or  to  vary  a 
deposition.    Eaecoe  Crim.  Ev.(a)  Eex  v.  TkonUKm.(b\ 

Crampton,  J. — Was  of  opinion  that  the  witness  might 
explain  what  he  had  sworn  in  his  deposition. 


W  p.  fi6.  {h)  1  Phffl.  Ev.  352. 

Cc)  See  CurMi  Case, mUe,  187. 
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Boubkk's  Case. 


False  pretences.    The  bdictment  was  as  follows :— f'^''"*"- 

An  fndiotmeDt 

**  The  jurors  of  oar  Lady  the  Queen,  upon  their  oath'do  for  fkise  pre- 
«(  say  and  present  tfiat  Patri^  Bovrkt,  late  of  &c.  on  the  thmt  P.  B.  did 
*'  1 7tb  day  of  October,  in  the  fourth  year  of  the  reign,  &c.,  exntlM  of  hi« 
"  and  for  a  long  dme  before  and  unce  the  said  17th  day  uhAjo^x^'^ 
**  of  October,  did  use  and  exercise  the  trade  a 
**  a  com  factor,  and  did  during  that  time  deal  in  buying  J^t!'"'*'','*! 
**  and  selline  of  com  by  weiffht,  to  wit,  &c.,  and  did  in  ingof  theooni 
**  the  exerrase  of  the  said  trade  and  business  then  and  there  by  hln,  and 
**  use  a  certun  pair  of  scales  and  cortun  weights  for  the  from  £m. 
"  wriglung  of  the  com  so  bought  or  sold  by  him  as  wbeM  at  tl» 
«•  aforesaid."  shilling'^ 

•tone,  and  did 
wetohintlw 
*'  And  the  juroiB  aforesaid,  upon  thdr  oath  afiwesud,  do  J^P^?' 

"  further  say,  that  on  the  said  1 7th  day  of  October,  &c.  the  whh  the 

'  .  .  welKliU  aftore- 

"  8ud  Patridi  Bourke  did  buy  from  one  Martin  Mvniamt  *^  *^  ^*  **^ 

**  quantity  of  wheat,  to  wit,  four  bags  of  wheat,  at  the  rate  tlut  h.»  the 

**  of  one  shilling  per  stone,  and  did  then  and  there  weigh,  in  nniawflilly  uul 

"  the  said  pair  of  sc^es,  and  with  the  w^hts  aforesaid,  the  ^^^  to^^ 

.  **  stud  quantity,  to  wit,  the  said  four  bags  of  wheat  So  bought  ^  ^^  ^^ 

"  by  him  the  said  Patrick  Btmrke,  as  aforesaid,  and  that  the  ^^  "'^^^ 

aad  tlier«  niad  by  liim  the  raid  P.  B.  u  truly  to  (bow  ud  uc«rt>in  the  real  wd^t  of 
Uie  Mid  four  bag;!  of  wh«M,  and  that  be  the  Mid  P.  B.  did  than  and  tliere  fairly  wrigh 
in  the  Mid  pair  of  icaie*,  fto.  the  aaid  foitr  bagi,  lie.,  and  that  tbs  true  aiidr«ai  wei^t 
«f  rim  raid  four  bags  wu  9B«t.  41ba.  By  meaqa  of  which  Mid  talie  pretence*  he  the  Hid 
P.  B.  did  obtain  from  the  aaid  M.  M.  lliL  Tibi.  bdng  then  and  there  the  goodt,  ha., 
with  Intent  to  ehaat  and  defrand  the  said  Jlf.  Jf.  of  1  lit.  71b«.  of  the  uid  wheat,  whereas 
the  loalet,  Ieo.  were  not  ao  nied  by  the  laid  P.  B.  aa  truly  to  ahow  the  raid  wdrht 
of  aaid  four  bags  of  wheat,  and  whereas  the  tme  and  real  weight  of  the  aaid  four 
bags,  fce.,  was  not  96«t  41b.,  bat  I09st  I  Uba.,  to  tbe  damage,  *c.,  and  againat  the 
atatnte  in  that  case,  Itc. 

Held  by  Crampbat,  1.  that  the  indiotment  wu  bad,  the  offence  charged  not  behig  an 
indietable  one. 

After  the  prisoner  had  pleaded  gnilty,  and  been  giTen  b  charge,  appUeatlon  wa*  made 
f<itT  liberty  to  withdraw  the  plea  and  to  demnr.  Held,  that  the  prisoner  haring  beeo 
given  in  charge  the  plea  cotild  not  be  withdrawn,  and  that  the  trial  ^onld  proceed. 
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^  4i^>fr  mnI  aic«rta»  die  ml  vcigfat 

^  W  witt  tff  die  Ntti  fcv  baei  of 

"^  tr«di  «i  k  &ct  die  Mid  Pirfrki  BmAt  4Uk 

^^  m4  diere  UaAj  weigh  in  die  tnd  pair  of 

^  widi  die  Mud  wetgbtf,  die  aid  qaaatitj,  to  wh,  &c.  ; 

^^  end  whereM  in  tnidi  and  in  fiwrt  die  tr«e  and  real  weigbt 

^*  erf  the  iiaid  quantity,  &c^  then  and  there  was  not  98 

^^  ftone  41bf«  weight,  but  then  and  there  was  109  stone 

^'  U   poundii,  to    the  great   damage,  &c.,  of  the    said 

**  Martin  Mumanej   to  the   evil  example  of  all  others 

^*  In  the  like  case  offending,  and  against  Her  Majesty's 

^*  pcacn,  &c.,  and  against  the  statute  in  that  case  made  and 

**  provided/'      To  this  indictment  the  prisoner  pleaded 

not  guilty. 
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Mr.  Bennett^  Q.  C,  and  Mr.  Hefm^  Q.C.,  contn. 
DwuM$  case  at  the  last  Summer  Assizes,  upon  an 
ment  of  which,  the  present  is  a  verbatim  copy, 
after  mature  consideration  of  the  question,  held,  tbt 
indictment  waa  good.     The  indictment  is  framed,  not  I 
an  offence  at  common  law,  but  under  the  statute ;  anii 
the  cases  cited  at  the  other  side,  although  perfectly 
cable  to  a  cheat  at  common  law,  are  not  applicable  to  i 
present  case.     The  false  pretence  which  is  laid  berel 
*^  that  the  scales  and  weights  were  so  used,  &c./*  wl 
an  act  done  by  the  prisoner,  and  distinguishable  froal 
mere  false  assertion  or  affirmation,  as  in  jReedt${a)  case. 


1 
Mr.  Freeman  having  stated  that  in  DimdorCs  case  M 

J.,    had  reserved  the  point  for  the   consideration  oftk 

Judges,  now  applied  for  liberty  to  withdraw  the  plea  of  tf 

guilty,  and  to  demur  to  the  indictment. 

It  appearing  that  the  prisoner  had  been  given  in  charv 
to  the  jury. 

Mr.  Bennett^  Q.  C,  objected  that  the  prisoner  hm 
been  given  in  charge,  the  plea  could  not  then  be  withdrew 
but  that  the  trial  should  proceed. 


Crampton,  J. — The  prisoner  having  been   given 
charge,  I  have  no  jurisdiction  to  permit  him  to  withdn 
his  plea.     As  to  the  indictment  itself  it  does  not  appe 
to  me  upon  the  authority  of  the  cases  cited  by  Mr.  Freem 
to  be  sustainable ;  but  as  in  a  similar  case  before  Ball, 


C«)  7  C.  &  p.  848. 


Ktt^llllJ 
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With  tMfett  to  Pemret'i  ud  Aolrawa'*  cute,  their  mllMritj  cuuut 
be  coDNdered  of  madi  weight,  u  tiiej  wera  bat  the  decuiom  of  ihc 
Jndgei  In  Chainher,  d«dded  la  the  miraturMlorj  maoocr  thmt  ill  TvetJti 
caMi  are  dedded,  withotit  anj  ■olenin  argnment,  or  anj  groimdt  n 
rewont  being  Mtlgned  for  the  deciiion.  MoreoTer,  If  examined  cIohIt,  Ii 
*fll  be  fonnd  that  thoM  cM«*  are  not  at  all  in  poinl,  the  qoeitioB  tkn 
having  been,  tut  whether  partionlar  eiidenoe  nutained  a  particiilir 
indictment,  but  whether  npon  a  particular  indictment,  a  particnUr  piimii> 
ment  conld  be  awarded. 

The  note  of  HhvUi'm  cau  tried  at  the  Old  Baile;  in  1711.  {i 
Eait  P.  C.  709,)  i*  Terj  oaiatisfactorj,  bat  from  the  whole  teoor  of  !l, 
it  would  Hem  ai  if  it  was  there  decided  that  evidoice  at  a  robberj  vootd 
not  luitatn  an  indictment  for  larcenj ;  and  annredlj  there  ^>pean  to  bi 
•omething  iacontUtent  with  reason,  and  repugnant  to  the  rules  tt  lit, 
to  ny  tliat  the  orime*  of  robberj  and  laroen;  are  to  to  the  tame,  ibi 
evidenee  of  the  (bnner  would  iupport  the  latter,  aa,  from  the  M  Mths- 
ritiee  it  maj  be  gathered  that «  plea  of  tntre/ou  ucquit  of  larcenj  *«ld 
not  Im  a  bar  to  an  Indictment  for  robber7,(a)  and  oonaeqnenttj  i  nui 
might  be  put  npoo  Ui  trial  twice  for  tlie  tame  ofTeDoe. 

la  allkir  ttiaty  tot  littay,  mi  ■■  ictaitt^  la  am  oauMr,  fur  tMb  ctnlkm  ^ifi'^     , 
plnd«4iBhartauliidMB»»fgrl>rctDrlntlwiitt«'rorUHHnit«Uv.L'»epi«.     | 
111  i  B»kln-*,  C.  I.  ne,  ■,  t,  but  ir  ke  coamlttid  ■  nU«y  In  oat  nuti,  u>< 
oiTltd  the  route  iDlo  lb*  other,  u  aqoitUI  lor  Utmsi  la  the  IMIO' «<HiM  b(  hW* 
tn  iadlctuMit  hs  raUorr  ia  tbi  former,  I  Halo,  tu. 
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1841.  Mr.  Macdimogh  stated   the  Plaintiff's  case,   and    Mr. 


Faebeb      Blandj  who  was  with  him  for  the  plaintiff,  examined  the  first 

Omxitbak.   witness,  a  person  named  Byrne  ;  after  which  Mr.  Thomas 

Jacobj  an  attorney,  but  not  defendant's  attorney  on  record, 

began  on  the  part  of  the  defendant  to  cross-examine  the 

witness,  when — 


Mr.  Berwick^  Q.  C,  the  senior  counsel  on  the  circuit, 
and  who  was  not  of  counsel  in  the  case,  objected,  on  the 
part  of  the  bar,  to  the  right  of  Mr.  Jajcob  to  act  as  counsel. 
The  duties  of  counsel  and  attorney  are  quite  distinct ;  and 
it  has  never  been  the  practice  of  Courts  of  Common  Law 
or  Equity,  to  permit  attomies  to  act  as  counsel.  There  is  a 
class  of  persons  called  barristers,  to  whom  it  has  been  the 
practice  to  confine  the  right  of  acting  as  counsel  in  Courts 
of  Common  Law  and  Equity,  and  it  is  submitted  that  it  is 
their  right  that  the  practice  should  so  continue,  until  pro- 
vision, to  the  contrary,  is  made  by  leg^lative  enactment. 
It  is  true  the  code  of  civil  bill  enactments  enables  attomies 
to  act  as  counsel  in  Civil  Bill  Courts,  and  the  Prisoners' 
Counsel  Act(a)  enables  attomies  to  make  full  defence  for 
prisoners  charged  with  felony  *^  in  Courts  where  attomies 
practice  as  counsel,"  as  they  do  in  Courts  of  General  Ses- 
sions of  the  Peace  in  this  country.  But  it  is  submitted 
that  in  a  common  law  proceeding,  such  as  an  ordinary  trial 
at  nisi  prittSy  or,  as  this  is,  on  the  inquiry  and  assessment 
of  damages  on  a  judgment  in  an  action  in  the  superior 
Courts,  founded  on  a  writ  of  inquiry  sped  before  a  Judge 
of  assize,  an  attorney  is  not  entitled  either  in  right  of  his 
o£Bce  as  an  attorney,  or  by  course  of  practice,  or  by  legis- 
lative enactment,  or  otherwise,  to  act  as  counsel. 

(a)  6  &  7  Will.  IV.  c.  114. 


J 
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1841.         "  rule,  but  it  is  my  part  to  adhere  to  the  established  prac- 


J 


Farrer  "  tice  of  the  Court,  and  that  is  not  to  allow  the  privilege 
Gbeenham.  "  now  sought.  If  the  defendant  be,  in  fact,  imable  to 
^'  defend  himself  in  the  usual  way,  an  easy  course  was 
*'  open  to  him.  He  might  have  applied  for  liberty  to 
"  defend  mformd  pauperis^  and  might,  in  that  way,  have 
"  enjoyed  every  advantage  which  the  most  opulent  can 
"  possess.  The  Court  would  have  assigned  both  counsel 
"  and  attorney  to  defend  him(a)."  It  is  not  likely  that 
the  plea  of  poverty  will  be  put  forward  in  this  case,  as  it  is 
the  Grand  Jury  of  this  county,  who  are  the  virtual  defend- 
ants in  the  action.  But,  be  that  as  it  may,  the  bar  sub- 
mit and  insist,  as  their  right,  that  none  but  a  person 
admitted  to  the  degree  of  barrister  should  be  permitt^  to 
act  as  counsel  in  this  cause. 


Mr.  JcLcob  stated  that  he  had  no  wish  or  intention  to 
encroach  on  the  rights  of  the  bar,  and,  in  point  of  fact^  a 
brief  had  been  tendered  to  a  gentleman  of  the  bar  which 
he  declined  to  accept,  on  the  ground  of  it  being  a  rule  of 
the  bar  not  to  take  record  briefs  after  the  sitting  of  the 
Civil  Court.  Under  those  circumstances  he  considered 
it  a  great  hardship  that,  in  consequence  of  a  by-law  of  the 
circuit  bar,  the  defendant  should  be  left  inops  consilii^  and 
submitted  that  the  bar,  having  declined  to  undertake  the 
advocacy  of  the  defendant's  cause,  had  no  right  to  inter- 
fere to  prevent  his  getting  the  benefit  of  such  professional 


(a)  The  learned  Chief  Baron  seems  to  have  been  under  a  misappre- 
hension in  supposing  that  it  is  the  practice  to  allow  defendants  to  defend 
informd  pauperis.  The  defendant  in  a  civil  action  is  never  allowed  to 
defend  it  as  a  pauper ;  and  the  writer  is  not  aware  that  there  is  any  dif- 
ference  in  the  case  of  revenue  informations. 
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aid  as  could  then  be  obtained,  and  that,  therefore,  he  was  1841. 
entitled  to  proceed  with  the  cross-examination  of  the  Fabreb 
witness,  and  the  conduct  of  the  cause.  Gbeenban. 

Mr.  Berwick,  in  reply. — The  by-law  alluded  to,  is  as 
much,  or  more,  for  the  benefit  of  the  public  as  of  the  bar. 
It  is  of  the  utmost  importance  to  clients,  that  counsel 
should  receive  their  instructions  in  time  to  enable  them  to 
prepare  themselves  for  the  proper  conduct  of  the  cause. 
And  if  for  this  reason  attomies  are  allowed  to  act  as  coun- 
sel, they  hare  only  to  give  out  briefe  too  late  to  be  taken 
by  members  of  the  bar — conduct  by  no  means  imputed  to 
Mr.  Jacob  in  this  case. 

FosTEB,  B(a). — I  have  consulted  the  Lord  Chief  Justice 
on  this  subject,  and  he  does  not  remember  any  case  where 
the  brieis  were  given  out  too  late  for  the  bar  to  accept 
them,  in  which  the  attorney  was  not  allowed  to  act.  I 
cannot,  therefore,  in  this  case  refuse  to  allow  Mr.  Jacob  to 
conduct  the  cause  for  his  client.  But  as  there  is  no  solemn 
decision  on  the  subject,  I  will  bring  the  question  before 
the  twelve  Judges  for  my  guidance  on  future  occasions. 
At  the  same  time  I  must  say,  that  I  have  frequently  seen 
attomies  act  in  this  way ;  but  it  was,  certainly,  without 
any  objection  being  r^sed  to  their  so  doing,  and  that  cir- 
cumstance, perhaps,  weakens  the  authority  of  the  cases, 
and  I  b^  it  to  be  distinctly  understood,  that  I  do  not 
express  any  opinion  of  my  own  on-  the  subject. 

Messrs.  Griffith,  Radcliffe,  Batty,  Macdonoffh,  and  Lewis 


(a)  Hu  Lordship  adjourned  tlie  caso  to  have  an  opportunity  of  c 
suiting  the  Chief  Justice. 
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ly  addressed  the  Court  in  support  of  Mr.  BerwieKi 
on. 

Mr.  Jac<A  was  heard  ag^nst  it,  when 

TEH,  B.,  ruled,  that  Mr.  Jiuob  might  conduct  the 
n  all  respects  as  counsel. 


In  re  Kavanagh. 


claimant  held  under  a  lease  made  in  1836,  by  the 
is  of  Landsdoume,  to  hold  from  the  2dth  of  March 

the  date  of  the  lease,  for  the  life  of  Sidney  Cosby, 
ed  that  if  he  should  die  within  twenty>one  years 
Jie  said  25tb  of  March,  then  to  hold  to  him,  his 
ora,  administrators,  and  assigns,  for  the  residue  of 


wy  CoAy  died  upwards  of  a  year  after  the  25tli  of 
,  ti:om  which  the  lease  was  to  hold,  and  claimanl 
;  to  renter  as  a  £10  leaseholder,  under  the  iinx 
I  of  the  Reform  Act. 

Bertciek,  Q.  C,  for  the  claimant. 

Macdonogh,  and  Mr.  Hayes,  contra. — The  claimant 
ot  hold  for  a  term  originally  created  for  a  period  of 
8  than  twenty  years.     In  re  Byme(a). 

TBH,  B. —  I  have  no  doubt  of  the  right  of  the  partj- 
■egistered. 

(a)  I  Crswf.  &  Dii.  Circuit  C»»e».  478. 
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REGISTRY  CASES. 


CORAM  BUSHE,  C.  J, 


1841. 


Tuliamore 
Summer 
Assizes. 

A  person  who 
claims  to  regis- 
ter a  £20  non- 
occupation 
freehold  fran- 
chise, cannot 
have  credit 
for  amount  of 
county  cess, 
charged  on 
and  payable 
out  of  the 
lands,  for  the 
purpose  of 
making  up  the 
requisite 
value. 


In  re  O'Donnel. 

In  this  ease  it  appeared  that  the  appellant  claimed  to 
register  by  virtue  of  a  £20  non-occupation  freehold  franchise; 
and  his  profit  rent  out  of  the  premises  being  only  some 
shillings  over  £19,  he  insisted  upon  his  right  to  add  to 
his  profit  rent  the  amount  of  county  cess  paid  out  of  the 
premises,  which  would  make  considerably  more  than  the 
value. 

The  applicant's  agent  in  support  of  the  claim,  referred 
to  the  10th  section  of  the  reform  act,  which  enacted  that 
"  no  public  or  parliamentary  tax,  county,  church,  or 
**  parish  cess  or  rate,  &c.,  should  be  deemed  a  charge 
"  payable  out  of  any  estate  or  tenement  within  the  mean- 
"  ing  of  this  act ;"  and  contended  that  the  present  case 
was  ruled  by  several  decisions  upon  this  clause,  in  which 
it  was  held,  that  a  claimant  has  a  right  to  add  to  the  value 
of  his  property,  the  amount  of  county  cess  he  pays, 
in  order  to  make  up  the  requisite  value  of  his  qualification 
This    was    lately    decided    by    Mr.   Justice    Burton,    in 
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Geraghitfs  cau(a),  in  which  FarrelTi  ctue(b)  was  expressly 
over-ruled.  The  same  construction  was  given  to  the 
analogous  clauses  iu  previous  acts,  and  the  present 
clause  is  more  extensive  than  any  of  these,  for  the  Slst 
section  of  the  35  Geo.  III.  c.  29,  which  is  the  correspond- 
ing section  in  that  act  to  the  1 0th  section  of  the  reform 
act,  merely  s^d  "  payable  out  of  any  Jreehold,"  while  in 
the  section  now  under  consideration,  the  words  are 
**  payable  out  of  any  estate  or  teiumeiU ;"  which  includes 
every  species  of  qualification,  without  any  exception ;  and 
the  present  case  clearly  comes  within  the  words  of  this 
secdon ;  they  are  quite  general,  and  no  class  or  species  of 
qualification  is  excepted  &om  their  operation.  This  very 
question  arose  in  SouthmeWs  ease(c),  which  was  a  case  of 
non-occupation  franchise  like  the  present;  in  that  case 
the  claimant  was  entitled  to  a  certain  part  of  an 
estate,  let  for  £8  8«.  a  year,  and  the  tenant  paid 
£,\  it.  land  tax ;  the  claimant's  value,  viz.,  405.  was 
insufficient  unless  he  were  allowed  to  take  into  account 
the  land  tax  paid  by  the  tenant,  and  the  committee 
decided  that  he  had  a  right  to  do  so,  and  admitted  the 
clum.  It  is  impossible  to  distinguish  that  case  from  the 
present,  and  if  this  charge  were  not  upon  the  land,  it  would 
go  as  rent  into  the  claimant's  pocket,  and  he  is,  therefore, 
entitled  to  have  credit  for  it. 

Mr.  Francii  Brady,  agfunst  the  appellant  said,  this  was  a 
very  novel  claim,  being,  as  far  as  he  could  learn,  now  for 
the  first  time  advanced,  since  the  passing  of  the  reform 
act,  and  urged,  as  he  contended,  without  any  authority  to 


(a)  I  Cr.  &  Dii.  C.  C.  639.  (t)  1  Cr.  &  Dii.  C.  C.  114. 

(c)  2  Luderi,  446. 
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sustain  it.  With  respect  to  the  observation  that  the 
section  in  the  reform  act  was  more  extensive  in  its  applica- 
tion than  the  analogous  sections  in  the  previous  acts,  he 
conceded  at  once  that  it  was  so ;  and  for  this  simple  reason 
to  include  the  new  class  of  voters  then  for  the  first  time 
invested  with  the  franchise,  namely,  leaseholders,  and  for 
this  purpose  the  appropriate  word  ^^  tenement*'  was  inserted ; 
but  not  at  all  for  the  purpose  of  extending  the  operation  of 
that  section  to  claimants  like  the  present,  who  would 
clearly  be  within  the  term  "  freehold"  in  the  35  Geo.  III. 
if  the  legislature  meant  to  include  such  a  class.  In  the 
case  of  Geraghtyj  and  other  decisions  to  the  same  effect, 
the  claimants  occupied  the  premises  out  of  which  the  cess 
was  paid,  and  they  were  the  parties  liable  to  pay  that  cess, 
and  these  cases  are  therefore  wholly  different  from  the 
present,  where  the  party  does  not  occupy  or  pay  the  cess, 
but  this  very  charge,  for  which  the  claimant  seeks  to  have 
credit,  is  paid  by  his  tenants.  What  would  be  the  conse- 
quences of  the  construction  contended  for  ?  Demises  at  a 
nominal  rent  are  very  common  in  this  country ;  leases  of 
lives  renewable  for  ever  are  g^ranted  at  2*.  6rf.  per  acre — 
the  person  who  has  the  reversion  in  40  or  50  acres  of 
land,  so  let,  has  an  interest  to  the  amount  of  £5  or  £6  a 
year,  but  his  tenant  pays  £14  or  £15  county  cess,  and  that 
is  to  qualify  the  landlord  to  register  a  £20  freehold. 
Again,  a  landlord  has  five  or  six  tenants  who  claim  as 
£10  freeholders,  and  upon  the  authorities  cited  they  are 
clearly  entitled  to  have  credit,  for,  say,  £10  county  cess 
which  they  pay,  in  estimating  the  value  of  their  holdings ; 
but  then  comes  the  landlord  to  claim  his  £50  or  £20 
franchise  out  of  the  rents  of  these  lands,  and  he  says,  I  am 
to  have  the  benefit  of  this  payment,  by  my  tenants,  in 
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making  up  my  qualification  also.  If  this  were  allowed  in 
the  case  of  non-occupation  franchises,  it  is  plain  that  parties 
could  register  who  would  have  no  real  beneficial  interest  in 
the  lands,  while  permitting  it  in  the  case  of  the  occupation 
franchise,  can  have  no  such  effect,  for  the  larger  a 
man's  county  cess  is,  the  larger  and  more  valuable  hia 
holding  must  be.  The  case  of  John  SotUkwell,  though 
apparently  in  support  of  the  claim,  is,  when  considered  an 
authority,  clearly  with  me.  The  payment  by  the  tenant 
in  that  case  was  a  payment  of  land  tax,  to  which  the  land- 
lord, in  England,  and  not  the  tenant,  is  liable  ;  in  this 
respect  it  is  altogether  different  from  the  charge  we  are  now 
considering ;  in  that  case  the  tenant  paid  the  land  tax  for 
the  landlord,  and  his  receipt,  when  handed  to  the  landlord, 
for  the  sum  so  paid,  was  juat  so  much  rent  paid  to  the 
landlord,  and  which,  for  that  reason,  he  was  allowed  to 
estimate  as  rent  received  from  the  tenant.  This  claim  has 
not,  therefore,  any  authority  to  support  it,  and  upon  prin- 
ciple ought  to  be  rejected. 

On  a  subsequent  day  his  lordship  affirmed  the  order  of 
rejection. 
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Where  the        I N  this  case  it  appeared  that  the  appellants,  fourteen  id 

ft^holder'R      number,  claimed  as  £50  freeholders,  who  had  sworn  their 

j^jijgj^J^jjg  affidavits  before  the  Judges,  to  obtain  certificates  upon  the 

thlffi^^t     pro<li'<^t'on  of  these  affidavits,  at  the  sessions,  and  an  objec- 

nu  iwom,       tjon  hannsr  been  taken  to  the  form  of  the  jurats,  the  assistant 

■nd  there  WM  **  . 

nothiDg  apon    barrister  rejected  them.     The  jurat,  in  the  several  cases, 

the  face  of  the 

affidavit  from   was  in  these  words   "  sworn  before   me,    in  open  court, 

which  it  coold  ,  .  „  ■  ■        i 

be  known,        *'  this  day  of  1841,"  stating  the  date 

what  ooontj  merely  and  not  the  place  where  sworn,  and  was  signed  by 

was  sworn"  "^"^  ^^  *^^  Judges  of  the  superior  Courts. 

save  the  date 

when,  and  the 

name  of  the  The  acent  for  the  appellants  merely  read  the  affidavits, 

Jndge  before  ^                      .       "^ 

whom,  It  was  in  support  of  the  claims. 

Held,  that 

was  sufficient.  ^''-  Brady  against  the  clidms,  smd  that  the  class  to 
which  the  appellants  belonged,  were  entitled  to  very  ex- 
tensive privileges  under  the  reform  act ;  they  were  enabled, 
by  going  before  the  Judges,  to  swear  affidavits  of  their 
qualification,  and  without  any  further  scrutiny  into  their 
right  to  repster,  they  were  entitled  to  obtiun  certificates  at 
sessions.  It  was  therefore  plain  that  there  was  but  one 
solitary  check  to  the  unlimited  manufacture  of  £50  free- 
holders, and  that  check  was  by  indictment  for  perjurj'. 
This  being  the  case,  he  did  not  conceive  that  it  was 
requiring  too  much  from  persons  putting  forward  claims 
like  the  present,  that  they  should  frame  their  affidaWts 
according  to  the  common  and  ordinary  forms  invariably 
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"  ^^  irould   be  obliged  to  have  six  or   scTen 

'  j^  of  witnesses  to  prove  a  fact:  namely,   the 

A ",,  -rhere  the  affidavit  was  sworn  ;  all  which,  the  rental 

'  .  L  J  contend  the  a£Bdavit  ought  to  contain,  would  have 
lUpented  with.  In  Rex  v.  Spetuxr{a),  which  was  a 
pjsecution  for  perjury,  Abbott,  C.  J.  said,  "  the  redtal  of 
"  the  place  where  the  oath  is  administered  in  the  Jurat, 
'f  has  always  been  considered,  in  cases  of  this  kind,  as  a 
"  guffident  proof  that  the  oath  was  administered  at  the 
<<  place  named ;"  and  therefore  as  a  rule  of  great  public 
convenience,  universally  adopted  and  acted  upon,  and  im- 
posing no  difficulty  upon  claimants  of  this  class,  the  order 
of  rejection  ought  to  be  affirmed.  MoUing  r.  Poltmd{b)t 
was  a  case  tn  omnibus  like  the  present ;  that  was  the  case 
of  an  affidavit  of  debt  not  entitled  in  any  Court,  and  the  words 
"  by  the  Court"  were  written  by  the  Master  of  the  Court 
of  King's  Bench  at  the  foot  of  the  Jurat,  and  the  affidavit 
was  signed  by  one  of  the  Judges  of  the  Court,  yet,  the 
Court  held  that  it  should  be  shown  expressly  on  the  face 
of  the  affidavit,  that  it  was  sworn  in  the  Court  of  King's 
Bench,  and  held  the  affidavit  insufficient ;  and  the  same 
piindple  was  decided  in  lUx  v.  7%e  Justices  of  the  West 
Riding  of  Yorkshireic).  It  ia  not  even  shown  upon  these 
affidavits  that  they  were  sworn  before  a  Judge  at  assizes,  and 
as  his  jurisdiction  only  exists  when  sitting  at  the  superior 
Courts  or  at  assizes,  it  should  be  shown,  on  the  fece  of  the 
affidavit,  that  he  had  jurisdiction  to  administer  them  at  the 
time  and  place  he  did  so. 

Mr.  Julian  stud  this  was  a  mere  technical  objection  to  the 


(n)  By.  h  Moo.  96.  (6)  3  M.  I.  Sel.  157. 

(c)  3  M.  h  Sel.  493. 
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1841.  The  Gnt  count  was  for  embezzlement,  by  the  defendant, 

DDNNaLL'R  as  clerk  to  fVilliam  KeatiTtge,  of  certain  money  to  a  lai^ 
amount,  to  wit,  to  the  amount  ol  £,\,  in  the  common  form, 
concluding  contra  formam  Hatuti. 


The  second  count  was  for  larceny  by  the  defendant,  as 
clerk  to  William  Keatingt,  of  the  sum  of  £1,  concluding 
contra  Jbrmam  ttatuti. 

The  third  count  was  for  a  larceny  at  common  law. 

Mr.  Macdonogh  for  the  prisoner,  applied  to  the  Court 
to  make  the  prosecutor  elect,  on  which  count  he  would 
rely,  as  the  several  crimes  charged  required  different 
judgments. 

Mr.  Corballit  for  the  prosecution. — It  is  one  single 
offence  with  which  the  prisoner  is  charged ;  and  it  is  the 
regular  course  to  indict  for  such  an  offence  in  this  way,  in 
three  separate  counts. 

Foster,  B. — I  think  the  offence  of  embezzlement  is 
now,  in  effect,  by  the  statute  a  larceny ;  and  I  ahall  not 
call  upon  the  Crown  to  elect. 


CASES 
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Bradshaw  v.  Morris.  ;;; — ■,    -  ' 

ClonBul  Sum. 

X  HIS   was   an    action   of   tresepaBS    for   mesne   profits.  In  ui  M;tion  of 

The  plaintifi'  proved  liis  judgment  in  ejectment  of  Easter  mesne  ntes, 

Tenn,  1840,  and  that  tlie  habere  was  executed  on  the  30th  the  defendant 

May,  1840,  and  that  the  defendant  was  in  possession  by  any  rent  raTof 

his  under-tenants  at  the  time  of  its  execution.  ^*  premUeg 

MDce  the  da; 
of  the  demks 
in  the  eject- 
Mr.  HatckeU,  Q.  C.  for  the  defendant,  stated  as  his  de-  "o™*.  and  that 

fence,  that  there  had  been  an  agreement  entered  into  between  ceipt  was  in 

the  plaintiff  and  defendant  for  the  purchase,  by  the  plaintiff,  an  agreement 

of  defendant's  interest  in  the  premises,  and  that  it  was  tiff,  admitted 

agreed  between  them,  that,  for  the  purpose  of  avoiding  ^^^^  iiaae 

all   difficulty  as  to  the   title,   the  plaintiff  should,  at  li«^j^,'tf^ 

own  cost,   bring  an  ejectment   for  non>payment  of  rent  '^"'^ 

against  the  defendant,  in  which  the  defendant  was  to  suffer 

judgment  by  default :  that  the  defendant  was  to  receive  no 

further  rent  out  of  the  premises,  and  that  then  the  plaintiff 
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1841.        was  to  hold  them  clear  of  all  claim  from  the  defendant; 
Bradshaw    but  that  the  plaintiff  now,  in  violation  of  this  agreement, 
sought  to  charge  the   defendant   with  the  costs  of  that 
ejectment,  and  also  with  the  mesne  profits,  though  he  had 
received  nothing  out  of  the  premises  since  the  agreement. 


V. 

Morris. 


Mr.  Martley^  for  the  plaintiff,  objected  to  this  evidence — 
It  has  been  proved  that  the  defendant's  tenants  were  in  pos- 
session after  the  judgment  in  ejectment ;  and  the  case  as 
stated,  even  if  proved,  would  be  no  excuse  for  the  trespass. 
Besides,  at  best,  it  would  amount  to  ^  leave  and  licence,'  and 
should  have  been  pleaded  as  such,  and  is  not  admissible 
under  the  general  issue. 

Pennefather,  B.,  admitted  the  evidence,  and  the 
case  having  been  proved  for  the  defendant. 


His  Lordship  said — I  shall  direct  a  verdict  for  the 
defendant.  I  do  not  think  that  the  defendant  has  been 
shown  to  be  a  trespasser.  For  some  purposes  the  premises 
must  be  considered  to  have  been  in  his  possession,  yet  his 
possession  is  but  a  constructive  one,  and  if  nothing  has  been 
received  by  the  defendant  out  of  the  premises,  and  if, 
moreover,  that  non-receipt  has  been  in  consequence  of  an 
agreement  with  the  plaintiff,  it  would  not  be  such  a  pos- 
session as  to  make  him  a  trespasser.  Even  in  an  action 
for  use  and  occupation,  it  would  not  be  sufficient  to  charge 
the  defendant,  and,  therefore,  afirtiorty  it  would  not,  in 
an  action  of  trespass  for  mesne  rates.  The  defendant  could 
not,  consistently  with  the  arrangement  that  has  been 
proved,  have  received  any  rent ;  it  was  agreed  to  bring  an 
ejectment  for  the  purpose  of  effectuating  that  agreement;  and 
if  the  defendant  did  not  receive  the  rent,  it  was  a  relinquish- 


Ill 
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panel,  because  they  say  that  six  days  before  the  said  26tb 
day  of  July,  in  the  year  last  aforesaid,  the  said  Jurors  so 
empanelled  as  aforesaid,  were  not,  nor  was  any  of  them, 
nor  any  Jurors  of  the  county  of  the  city  aforesaid,  sum- 
moned to  serve  upon  the  said  Jury  for  the  trial  of  the 
issue  in  this  cause,  by  virtue  of,  or  in  pursuance  of,  any 
writ  of  Venire  Facias,  Distringas  Juratores,  or  Habeas 
Corpora  Juratorum  or  other  writ  or  order  in  that  behalf, 
made  or  given  to  the  coroner  for  the  county  of  the  city  of 
Waterford,  by  whom  the  said  Jury  hath  been  summoned 
according  to  the  form  of  the  statutes  in  that  case  made 
and  provided,  and  this  the  said  defendants  are  ready  to 
verify,  whereupon  they  pray  judgment,  and  that  the  said 
panel  may  be  quashed." 


To  which  the  following  plea  was  put  in  by  the  plain- 
tiflfs  counsel : — 
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^'  And  the  said  plaintiff,  in  reply  to  the  said  challenge, 
saith,  that  the  Jurors  of  the  Jury  empanelled  to  try  this 
cause,  were,  and  every  of  them  was,  by  virtue  of  a  writ  of 
Habeas  Corpora  Juratorum,  directed  to  the  sheriffs  of  the 
county  of  the  city  of  Waterford,  duly  summoned  six  days 
before  the  26th  day  of  July,  in  the  said  challenge  men- 
tioned, to  serve  as  Jurors  in  a  certain  cause  now  depending, 
and  at  issue  before  the  Court  of  Assize,  now  holding  in 
the  said  county  of  the  city  of  Waterford,  before  the 
honorable  Robert  Torrens,  one  of  the  Justices  of  the  Court 
of  Conunon  Pleas,  assigned  to  hold  the  Assizes  in  and  for 
the  said  county  of  the  city,  to  wit,  in  a  certain  cause 
wherein  one  Terence  O'Reilly  is  the  plaintiff,  and  William 
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to  bestow  upoD  it ;  and  my  opinion  is^  that  the  claimant  is 
not  entitled  to  register  oat  of  this  office  as  a  comiting-  J^ 
house. 

The  notice  served  in  this  case  describes  the  claimant, 
under  the  head  "in  what  right  claiming,"  as  "a  house- 
holder;" and  under  the  head,  "description  of  pro- 
perty," describes  his  claim  &s  arising  out  of  a  "counting- 
house  in  Slaney-street,  within  the  borough  of  Wexford." 
This  description  narrows  the  claim  as  a  householder  to 
that  particular  qualification — a  counting-house.  It  appears 
that  the  premises  in  question  are  not  a  mercantile  concern ; 
they  are  not  known  as  a  counting-house  in  common 
parlance,  and  cannot  be  considered  such  in  the  usual 
and  ordinary  acceptation  of  the  word — but  are  a  mere 
o£Sce  of  an  attorney. 

These  are  the  admitted  facts ;  and  the  question  is, 
whether  in  thb  state  of  things  the  cliumaut  is  entitled 
under  the  Act  to  register  as  out  of  a  counting-house.  If 
no  decision  had  taken  place,  my  own  judgment  would 
have  induced  me,  without  hemtation,  to  say,  that  this  is 
not  a  counting-house  within  the  meaning  of  the  statute : 
but  X  am  embarrassed  by  decisions  which  appear  to  have 
been  made  by  persons  for  whose  judgment  I  cannot  but 
entertain  the  highest  respect.  It  has  been,  I  think  unfor- 
tunately, thought  right  by  some  of  my  brethren,  not  to 
abide  by  the  opinion  of  the  majority  of  the  Judges  on 
quesrions  referred  to  them,  and  hence  arises  an  additional 
embarrassment  in  the  mind  of  any  Judge  who  feels  a 
doubt  of  the  propriety  of  previous  decisions.  It  is  unques- 
tionably desirable  that  the  true  construction  of  an  Act  of 
Parliament  of  such  general  operation  as  this  which  we  are 
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1841.         now  discussing,  should  be  arrived  at :  but  when  men  consci- 
In  re  Waddt.  entiously  differ,  public  convenience  seems  to  require  that  the 

construction  adopted  by  the  majority  of  the  Judges  should  be 
deemed  the  true  one,  unless  the  legislature  should  interfere 
and  declare  that  its  meaning  has  been  misunderstood. 
By  this  rule  certainty  and  uniformity  will  be  attained,  and 
every  one  will  know  how  to  regulate  his  conduct.  But 
if  the  construction  is  to  be  according  to  the  opinion  of 
each  Judge,  confusion  and  uncertainty  arise,  and  what  is 
law  to  day  may  not  be  law  to-morrow.  I  should,  there- 
fore, have  gladly  referred  to  the  Judges  a  matter  where 
my  own  opinion  seems  to  conflict  with  those  whose  opinion  I 
must  respect,  but  from  what  has  occurred,  I  could 
not  promise  a  satisfactory  result,  and  1  feel  myself  therefore 
constrained  to  express  my  own  opinion  upon  the  best 
consideration  I  have  been  able  to  bestow  upon  the 
subject. 


Having  said  so  much,  in  excuse  for  the  course  I  have 
thought  it  right  to  take,  let  us  now  look  at  the  words  of  the 
act : — "  Every  male  person  of  full  age,  and  not  subject  to 
"  any  legal  incapacity  who  shall  hold  and  occupy  any  house, 
"  warehouse,  counting-house,  or  shop."  What  meaning 
would  any  person,  reading  these  words,  give  to  the  word 
counting-house  ?  It  occurs  between  warehouse  and  shop, 
and  if  its  meaning  is  to  be  found  "  a  sociiSy"  I  do  not  think 
an  attorney's  oflBce  could  be  meant  by  it.  In  construing 
a  statute,  words  ought  to  be  taken  according  to  their 
general  acceptation,  unless  controlled  by  the  context ;  and 
here,  if  the  rule  "  noscitur  a  sociis*'  is  good,  the  context 
seems  to  confirm  the  ordinary  acceptation  as  the  true  one 
here.  A  counting-house  is  a  place  where  mercantile  men 
transact   their  business,    and   this  .holding   cannot   come 
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under  it,  otherwise  every  attorney  vbo  holds  an  office,  no 
matter  how  many  may  be  in  one  bouse,  would  be  entitled  /■  n 
to  register  as  out  of  a  counting-house.  This  question 
came  before  the  late  Chief  Baron  Joy(a),  at  Antrim,  in 
1838,  six  years  after  the  passing  of  the  Reform  Act. 
There  were  two  notices,  one  as  an  house,  the  other  as  an 
office;  it  appeared  that  the  attorney  occupied  the  entire 
of  the  house,  but  no  one  was  in  the  habit  of  steeping 
there,  and  on  that  ground  the  Chief  Baron  held,  that  he 
could  not  be  registered  as  a  house-bolder ;  but  it  u 
stated,  that  on  a  subsequent  day  he  allowed  him  to  regis- 
ter as  out  of  a  counting-bouse.  I  think  that  his  attention 
could  not  have  been  directed  to  the  notice ;  the  notice 
was  for  "  an  office,"  a  word  which  does  not  occur  in  the 
Act,  as  a  description  of  property  giving  qualification, 
and  it  could  not  be  held,  ex  vi  termim,  that  the  office  was 
a  counting-house ;  the  notice  was,  therefore,  defective, 
and  it  does  not  admit  of  being  explained  by  parol  evidence. 
That  case,  therefore,  I  think,  would  not  have  been  so 
decided,  if  properly  discussed ;  but  it  does  not  appear  that 
his  attention  was  directed  to  the  notice.  I  say  this  to  show 
that,  perhaps,  the  Judge  had  not  at  the  time  in  view  the 
drcumstances  of  the  case,  for  he  registered  him  on  a 
subsequent  day. 

If  we  depart  from  the  words  of  the  Act,  and  allow 
office  to  be  substituted  in  a  notice  for  counting-house, 
see  what  it  will  extend  to ;  it  will  cause  a  laxity  in  the 
notice,  which  will  lead  to  the  greatest  uncertainty.  That 
it  had,  in  &ct,  this  effect,  appears  from  a  case,  **  In  re 


(o)  Gorrett's  cue,  Cr.  fe  D.  Ab.n,  c  316,  Wrfsh.^H.  C.  p.  70,  where 
1;  sUted  to  hkre  been  before  C.  B.  Wovl/e. 
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41.  Ar7iutrmg,"{a)  which  came  befiwe  me  in  the  year  &>!• 
VxBDT.  iovmg  (1839)  at  JiiinTiu  The  case  of  GamU  was 
preaaed  upon  me,  but  I  said,  that  whatever  weight  ought 
to  be  attributed  to  that  case,  (though  I  expressed  great 
doubts  about  it,)  it  was  not  applicable,  and  I  rejected 
him ;  and,  at  the  same  dme,  I  ezpmssed  en  o^Miuon 
nn&TDUrable  to  an  attomey'B  claim  to  register  out  of  his 
office.  It  was  not  necessary  then  to  decide  the  point,  but 
I  am  now  bound  to  do  so.  I  only  instance  ArmUroa^'i 
case,  to  show  the  uncertainty  that  would  follow,  if  words 
are  to  be  tortured  into  a  sense  contrary  to  the  understand- 
ing of  men,  and,  I  will  say,  to  their  poution  in  this  Act. 
The  case  of  a  scriv^ter's  office  in  London,  which  has  been 
referred  to,  is  very  different ;  general  business  of  a  mercan- 
tile nature  is  transacted  there,  it  has  a  distinct  character, 
and  we  hare  nothing  in  this  country  corresponding  to  it. 
Erery  private  person  may  and  does  settle  accounts  in  his 
house ;  be  may  pay  his  butcher's  or  baker's  bill  in  his 
parlour,  but  this  will  not  make  it  a  counting-house.  A 
decision  by  Mr.  Dobbt^  and  another  by  Mr.  BaidiDin,  hare 
been  referred  to,  ia  which  they  admitted  claims  like  this ; 
their  decisions  are  entitled  to  great  respect,  but  posubly 
they  proceeded  on  the  authority  of  Garrettt  case. 

Rejection  affirmed. 

(a)  Cr.  k  D.  C.  C.  p.  254,  Weldi.  R.  C.  p.  70. 
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I,  T,  Pr.™o».  ^^jtjj; 

BUT  Altixe 
L  HE  appellant  had  clumed  to  reg^ter  as  a  £50  lease-  Thesnb-lesi 
holder.  There  was  do  evidence  given  of  the  title  of  his  inUreat  ii  d 
lessor,  but  the  clfumant  on  his  examination  below  had  guter,  onde 
admitted,  that  his  lessor  held  by  a  lease  for  lives  renew-  ^f^^,^  R^<a 
able  for  ever.  The  lease  to  the  clamant  from  him  was  *j^J^^" 
for  999  years,  P'^'j;;-';^ 

■ions  of  a 
part;  clumi 

The  barrister  rejected  him  on  the  im>iind  that  he  was  a  to  register , 

.  .  to  be  takeD 

sub-lessee,  and  not  in  possession  (a).  ms  conduslr 

againat  him 

It  was  now  argued  for  the  claimant,  that  the  Act  only 
contemplated  sub-lessees  of  such  a  term  as  the  franchise 
was  limited  to  by  this  section  of  the  Reform  Act,  and 
that  it  did  not  extend  to  sub-lessees  of  a  freehold  interest. 
It  was  also  relied  on,  that  no  proof  had  been  given 
below,  that  the  clainumt's  lessor  held  a  lesser  estate  than 
the  fee. 


Pennefather,  B. — Though  there  is  no  proof  of  the 
lessor's  title,  yet  the  clamant  having  on  his  examination 
admitted,  that  he  believed  his  estate  was  for  lives  renew- 
able, it  must  be  taken  to  be  so  against  the  party,  like  an 
admisuon  in  an  answer  to  a  bill  in  Equity. 

I  had  at  first  some  doubt  on  the  construction  of  the 
(o)  3  L  3  WilL  IV.  c.  86,  t.  1. 
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Act,  whether  it  was  to  be  confined  to  an  under-lessee  of  a 
termor;  but,  on  consideration,  I  am  of  opinion  that  the 
words  ^^  no  person  being  only  a  sub-lessee  or  the  assignee 
of  any  underlease,"  are  comprehensive  enough  to  include 
the  under-lessee  of  a  freehold,  and  I  can  conceive  no 
reason  for  the  distinction. 


Rejection  a£Brmed. 


^     ^^^'    ^  In  re  Rbade. 

Wexford  Sum- 
mer Assizes. 

Where  claim-  j^  HE  claimant  was  described  in  his  notice  to  register  as 

ant  was  des- 

cribedinhU     the  ^^  Reverend  George  Reade^'*  and  was  rejected  by  the 

notice  of  re-  ^  i.     i  j.  • 

gistry  as  the    barrister  on  the  ground  of  want  of  addition. 

Reverend 
G.  R. 

sufficient  ad*        Pennefather,  B. — I  think  that  the  word  "  Reverend" 
^^°*  is  a  sufficient  addition. 


Claimant  admitted(a). 


(a)  There  were  several  other  registry  appeals,  which  turned  on  the 
point  whether  a  £50  rent-chai^er  might  swear  his  affidavit  before  t 

Judge. 

Pennefatheb,  B.,  refused  to  hear  the  question  argued;  as  it  had  been 
decided  by  the  majority  of  the  Judges,  that  such  persons  might  swear 
theur  affidavits  as  £50  freeholders. 
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ttrfird  EoAN,  Reapondent.— White,  Appellant. 

Ull  for     XhIS  was  an  appeal  from  a  dvil  bill  decree. 


iMved  '  The  dril  bill  was  for  the  seduction  of  plaintiff's  ctaugh- 
I  tine  of  ''^'-  ^y  ^^'  evidence  it  appeared  that,  at  the  time  of  the 
ll"!^^  seduction,  she  was  living  in  the  house  of  the  defendant's 
''^'  &tlier,  where  she  had  been  hired  for  a  twelvemonth  at  certain 
P"?°°>  wages;  that  her  mother  had  brought  her  there  to  be 
t^ken  hired,  and  had  made  the  agreement ;  that  part  of  the 
ir  to  b«  wages  was  paid  to  her  mother ;  and  that  while  she  was  at 
innura-  service  there,  she  occasionally  mended  and  performed  other 

agei,       slight  services  for  her  mother. 
Iikt  die 
todo 

^^'  Mr.   Lawson,    counsel  for  the  appellant. — Upon   this 

^.  ,^.    Btate  of  facts  the  action  cannot,  upon  the  authorities,  be 

I  ^d  not  gustuned.     It  is  necessary,  that  at  the  time  of  the  seduc- 

—        tion,  the  party  seduced  should  be  resident,  either  actually 

eding       or  Constructively  in  the  house  of  the  plaintiff;  but  here  she 

o  tbe       was  in  the  service  of  another  at  the  time  the  injury  took 

iTw  be     place-     The  fact  of  her  mother  having  been  a  party  to  the 

iiiul°      contract  of  hiring,  and  having  received  part  of  her  wages 

cannot  alter  the  case,  ae  she  had  no  right  either  to  dispose 

of  her  daughter's  services  by  hiring  her  to  another,  or  to 

clum  the  reward  for  them  when  rendered.     It  was  the 

daughter's  voluntary  act  to  give  the  wages,  and  she  cannot 

thus    give    her    parents   a    right    to   sue.      In  Carr  v. 

Clarke(a),  the  same  &ct  was  proved,  and  yet  it  was  held 

<«)  2  Cbitt  260. 
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EoAir 

V. 

White. 


doubts  upon  the  point,  from  the  arguments  adyanced 
by  Mr.  Lawton :  but  I  am  now  clearly  of  opinion  that  the 
sound  view  is,  that  lodgment  is  tantamount  to  payment  to 
the  party,  and  that  they  cannot  be  recoyered,  no  matter 
what  the  event  of  the  appeal  may  be(a). 


v\ 


Hi 


1 

"li: 


.*' 


(a)  His  Lordship's  attention  was  afterwards  called  to  Lavan  ▼.  Ht^ 
In  Cir,  R.  101,  and  the  mle  as  laid  down  in  Napier* 9  C  B,  D.  p.  77. 

PKNinEFATHSE,  B. — I  am  glad  to  find  those  authorities  in  support  of 
my  ruling,  and  I  think  the  rule  ought  now  to  be  considered  as  settled, 
and  that  the  opposite  party  has  a  right  to  draw  out  the  costs  when 
lodged. 


1841. 


Waterford 
Summer 
Asnzes. 


Travers,  Appellant. — Hassbtt,  Respondent. 


Ejectment  lies  Xhis  was  a  civil  bill  ejectment  there  ;  was  a  decree  for 

agamst  a  care-  '' 

JJ^«J  ^^wii  plaintiff  below  and  appeal. 

me  D  &  I  tviii. 
4,  0.  75,  s.  2. 

It  was  proved  that  the  plaintiff  was  entitled  to  the  lands 
in  question,  by  virtue  of  a  demise  to  him  for  three  lives,  at 
£20  a  year. 

Mr.  RollestoHj  counsel  for  the  defendant,  stated  that  his 
defence  was,  that  the  defendant  was  put  in  as  a  care-taker, 
and  he  contended  that  the  ejectment  statute,  6  &  7  W.  IV. 
c.  75.  s.  2,  did  not  apply  to  such  a  case,  and  that  it  was 
necessary  that  the  lands  should  be  held  under  a  demise. 

Pbnnbfather,  B. — The  Judges  have  decided  that  the 
case  of  a  tenant,  from  year  to  year,  is  within  the  jurisdic- 
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tion(a),  and  I  think  the  case  of  a  care-taker  equally  falls        ia4l. 
within  it.    The  words  of  the  act  are  very  extensive,  it  says,      TnivBRB 
"  all  disputes  and  differences  respecting  the  possession,"  &c.     Hassett. 
The  section  then  proceeds   to  say,    "  the  civil  bill  shall 
"  require    the    persons    in    possession    or  claiming;   any 
"  interest  in  such  lands  to  appear."     These  words  are  suffi- 
ciently large  to  include  a  person  put  in  as  care-taker. 

Decree  affirmed (5), 


(o)  Charlers  v.  Gilroy,  Jebb,  C.  C,  319. 
(A)  Hsnj  qaoBtioDS  have  oriBcn,  and  are  still  likely  to  arise,  upon  the 
conatrucdoD  or  this  important  section,  and  tbe  cases  deeided  upon  it  seem 
bj  no  mcODa  satisfae(«rj.  The  difficulty  seems  to  have  arisen  from  an 
ambiguity  as  to  Ibe  reference  of  tbe  word  "  held"  occurring  in  the  clause, 
"  all  disputes  and  differences  respecting  the  possession  of  nuy  lands, 
"  tenements,  and  hereditaments  held  under  any  grant,  lease,  or  other 
"  To  whom  is  the  word  "  held"  tmbe  referred  ?  Does 
D  tbat  the  lands  are  to  be  so  held  by  the  person  bringing  the 
;,  or  by  the  defendant,  or  by  some  third  person  under  whose 
n  title  both  plaintiff  and  defendant  claim  ? 
Thii  last  seems  to  be  the  riew  most  generally  adopted,  as  far  as  can 
be  collected  from  tbe  cases  reported  on  it — that  is  to  say,  that  when  an 
interest  equal  in  value  to,  or  less  than  those  specified  in  this  section,  has 
been  ahown  to  hare  been  created,  and  to  be  stilt  subsisting  in  the  lands, 
the  possession  of  which  is  disputed,  and  when  both  parties  in  the 
^edment  admit  tbis  conmion  title  and  claim  enbordinately  to  it — that 
these  are  the  cases  within  the  jurisdiction. 

Mr.  Longfield  (a)  has  stated  it  to  have  been  so  decided  by  Mr. 
Sergeant  Gbbehe  in  a  case  not  reported.  In  Rorke  v.  Renehaii{_b')  this 
necessity  of  a  common  title  is  stated  by  Mr.  J.  Marlley,  Q.C,,  arguendo : 
and  is  admitted  by  Mr.  Justice  ToBltEMl  in  bis  judgment.  The  same 
may  be  collected  from  the  observations  in  Montgomery  v.  .7oyc«(c)  and 
Charlen  ».  Gtlrot/id).  The  principle  itself  is  not  a  very  intelligible  one 
when  applied  to  ^ectments  on  the  title,  (about  which  this  section  is  cer- 
tunly  conversant) ;  nor  is  it  distinctly  decided  in  any  of  these  CBses(«) 
that  it  is  a  necessary  ingredient,  in  order  to  bring  a  case  within  tho 
jurisdiction,  tbongb  something  like  it  may  be  vaguely  collected  from 


i;  LoDgOelil,  C.  B.  D.  IJBi  1  Lc.  Rsp. 
.  Jogce.  Bboie  died,  m  Mr.  Lmgfirld.  C 
nlh  dulmed  under  the  original  iMsor. 
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them.     As  the  Uw,  therefore,  on  this  point,  U  by  no  means  settled,  the 
question  is  still  open  to  discussion. 

If,  then,  the  principle  of  the  necessity  of  a  common  title  admitted  by 
both  parties,  be  a  sound  one,  what  means  the  decision  of  the  twelve 
Judges  in  Charters  t.  Gilroy,  and  that  of  Mr.  Baron  PsNNEFATHsm  in 
the  aboye  case,  a  decision  quite  in  harmony  with  that  of  the  twdre 
Judges,  and  equally  warranted  by  the  words  of  the  act  ?  These  deci- 
sions establish  that  ejectments  under  this  section  may  be  maintained 
against  tenants  from  year  to  year  and  care-takers  ;  but  if  the  former 
doctrine  be  correct,  this  must  be  qualified  to  mean  that  ejectments  may 
be  maintained  in  such  cases,  provided  the  plaintiff  claims  under  a  common 
title  with  the  defendant ;  a  restriction  which  either  has  no  meaning  at  all, 
or,  if  it  have  any,  must  exclude  from  the  jurisdiction  cases  which  it  is 
impossible  to  suppose  but  were  meant  to  be  included.  If  it  mean  that 
both  parties  are  to  claim  under  the  common  title  of  the  tenant  in  fee,  or 
whoeyer  carved  out  of  his  own  interest  the  lease  for  three  liyes  or  for 
sixty-one  years,  which  is  the  title  of  the  plaintiff  in  ejectment,  then  the 
doctrine  is  a  truism,  if  you  strike  out  from  it  the  assertion  that  the  com- 
mon title  is  to  be  one  only  of  the  limited  extent  mentioned  in  the  section ; 
but  if  it  put  forward  the  necessity  of  a  common  title  in  any  sense  but  this, 
it  will  lead  to  consequences  most  absurd.  For  instance,  a  tenant  in  fee, 
or,  for  any  other  freehold  interest  of  a  gpreater  extent  than  those  enumer- 
ated in  this  section,  makes  a  lease  for  three  lives — ^this  lessee  makes  an 
underlease,  or  lets  ffi  tenants  from  year  to  year,  or  care-takers :  now, 
this  doctrine  would  show,  that  though  all  these  parties,  claiming  under 
the  lessee  for  three  lives,  may  maintain  ejectments  against  each  other, 
yet  that  the  lessee  for  three  lives  cannot  eject  any  of  them  under  this 
section,  when  they  set  up  a  claim  of  title  adverse  to  him,  except  the  law 
will  presume  that  they  must  admit  the  title  of  a  person  whom  they  never 
heard  of — viz.,  the  original  lessee ;  and  still  more,  that  if  the  lease  for 
three  lives  be  forfeited,  or  expire  in  any  way,  the  tenant  in  fee,  or 
original  lessor,  whatever  his  estate  be,  cannot  eject  any  of  these  sub- 
lessees, tenants  from  year  to  year,  or  care-takers,  contrary,  as  is 
submitted  to  the  plain  decision  of  the  twelve  Judges.  Did  the  Judges 
mean  this,  or  did  they  not  rather  mean  to  decide  that  any  party  who 
could  show  good  title  to  the  possession,  no  matter  how  great  his  interest 
or  estate  might  be,  could  eject  a  tenant  from  year  to  year  ? 

Besides,  what  reason  is  there,  either  from  the  words,  or  IW>m  the 
general  purview  of  this  Act,  to  impose  such  a  restriction  npon   the 
jurisdiction  given  by   it.     Under  the  former  Civil  Bill  Acta  it  was 
expressly  provided,  (36  Geo.  III.  c.  25.  b.  7.)  that  the  title  to  lands 
should  not  be  drawn  into  question.     All  the  ejectment  statutes 
confined  to  cases  clearly  between  landlord  and  tenant,  where  title 
necessarily  admitted.     The  legislature  thought,  that  where  title 
involved,  the  question  became  too  serious  to  be  adjudicated  upon  by  a 
court  of  inferior  jurisdiction.      This   act,   for  the  first  time,   allows 
questions  of  title  to  be  determined  upon,  including,  of  course,  all  those 
cases  where,  though  the  party  came  in  as  tenant  or  care-taker,  yet,  ih>m 
a  difficulty  in  proving  payment  of  rent  or  other  acknowledgment  of 
title,  the  party  so  having  come  in  originally  under  him  was  able  after- 
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principle  of  construction  contended  for  here,  it  is  no  objection,  proTided 
the  defendant's  interest  be  not  greater  than  those  specified  in  the  section, 
the  amount  of  the  plaintiff 's  interest  being  wholly  immaterial. 


1841. 

Nenagh  Sum- 
mer AiiizcB, 

On  a  ciTil  bill 
appeal,  the 
plaintiff  below 
IS  bound  to 
produce  the 
process-server 
on  a  notice  re- 
quiring his 
production,  if 
the  fact  of 
service  was 
disputed 
below. 


Hughes,  Respondent — Rtan,  Appellant. 
1  HIS  was  an  appeal  from  a  civil  bill  decree. 

The  appellant  had  given  notice  to  the  respondent  to 
produce  the  process-server  to  examine  him  as  to  the  ser- 
vice. It  appeared  that  an  objection  to  the  ser^dce  of  the 
process  had  been  made  below,  and  that  the  Assistant  Bar- 
rister had  decreed,  notwithstanding  the  objection  on  the 
part  of  the  defendant,  that  it  was  another  person  who  was 
served  and  not  the  defendant. 


Mr.  Meagher^  agent  for  the  respondent,  contended  that 
he  was  not  bound  to  produce  the  process-server,  as  service 
could  not  now  be  disputed. 


Pennefather,  B. — The  process-server  must  be  pro- 
duced, as  the  objection  to  the  service  was  made  below, 
otherwise  I  would  not  allow  the  case  of  non-service  to  be 
gone  into(a). 


(a)  See  Longfield's  C.  B.  Dig.  p.  47,  showing  that  the  cases  cited  in 
Nap.  C.  B.  Dig.  p.  56,  as  to  appearance  curing  defective  service,  do  not 
apply.     This  case  carries  the  principle  still  farther. 
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1641. 


Waterford 
Summer 
Assizes. 

Civil  bill  ap- 
peal.    The 
parties  were 
not  described 
in  the  margin 
of  the  recog- 
nizance as  in 
the  cause. 
jffeldj  no  ap- 
peal. 


Clarke,  Appellant — Adams,  Respondent. 
This  was  an  appeal  from  a  civil  bill  decree. 

The  parties  were  described  in  the  civil  bill  as  "  Cathe- 
"  rine  Adams^  of  the  cove  of  Tramore^  widow,  and  Walter 
"  Clarke^  of  the  Qiuit/^  gentleman."  In  the  margin  of 
the  recognizance  they  were  called  "  Catherine  Adams, 
"  plaintiff;   Walter  Clarke^  defendant." 


Mr.  Stephens^  agent  for  the  respondent,  referred  to  the 
form  of  the  recognizance,  schedule  F.  36  Geo.  III.  c.  25, 
which  directs  them  to  be  described  in  the  margin  of  the 
recognizances  as  in  the  cause,  and  contended  that  the 
recognizance  was  informal(a). 

Pennefather,  B. — I  consider  this  recognizance  de- 
fective, as  not  identifying  the  parties,  and  not  appearing 
to  be  in  the  same  cause. 

Appeal  struck  out. 


(a)  Vide  Nee  t.  Nee,  Nap.  78,  &c.     Seward  ▼.  Coote,  ante,  131,  and 
Longfield^s  C.  B.  Dig.  p.  70,  and  the  cases  there  cited. 
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Ap|>cllant — DoNOHLE,  Kespoiideiit. 


1  H  IS  was  an  appeal  from  a  civil  bill  decree. 


uppi'llant- 
I!M,  that  I  he 
appellant  wa^ 
nut  GDtitled  to 
an  anHlgnmeot 
or  the  rcplcrin 
bund  withnut 
showing  Us 
right  to  make 
the  diitrcss  aa 
fanillord  of  the 

SemlAc.i-X 
straiijji 


lu  got 


lod* 


The  appellant  bad  made  a  distress,  anc 
of  tbe  respondent,  who  replevied  under 
Wm.  IV.  c.  75,  s.  8.  The  usual  replevin 
and  the  respondent  obtained  a  decree  below. 

The  appellant  commenced    to    prove    his   case,    and  it 

appeared,  upon  the  cross-examination  by  the  respondent 

of  his  first  witness,  that  neither  the  respondent,  nor  any 

else,  was  ever  tenant  to  the  appellant  for  the  preinise« 

in  question ;  upon  which 

Penneiatheb,  B.,  said,  he  should  reverse  the  decree. 
*  as,  from    what  appeared,  the  Court   had  no  jurisdiction 
t.  within  the  8th  section  of  the  act. 
il 

Mr.  John  F.  Waller,  (with  whom  was  Mr.  Rolleston,) 
for  the  appellant,  applied  for  an  assignment  of  the  replevin 
bond  ;   Orr  v.  LavFry(a). 

Mr.  Marthi/,  for  the  respondent,  contended  that,  thoug;h 
the  decree  had  been  reversed,  the  Court  ought  not  to  order 
an  assignment  of  the  replevin  bond. 

Pennefather,   B.— The  Judges  have  decided(A)  that 

(<•)  Jiibbs,  C.  C.  2fiO.  (ftj  lb. 
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I84I. 


Abxitaoe 

V. 
DOMOHUS. 


dispute  it ;  but  if  it  be  shown  that  tenancy  do  exist, 
although  the  plaintiff  be  not  the  tenant,  it  is,  in  my  miiMl, 
a  case  within  the  act.  It  is  not  necessary  that  the  relation 
of  landlord  and  tenant  should  subsist  between  the  partia 
to  the  replevin ;  it  is  sufficient  if  it  subsist  between  the 
defendant  in  replevin  and  a  third  party,  in  respect  of  the 
premises  where  the  distress  is  made ;  and  if  the  goods  are 
taken  in  the  lawful  exercise  of  that  right  or  distress,  it  is 
"  a  case  between  landlord  and  tenant"  within  the  meaning 
of  the  act. 


Reverse  the  decree;  dismiss  with  costs; 
and  let  there  be  no  assignment  of  the 
replevin  bond. 


1841. 


Nenagh  Sum- 
mer  Assizes, 

Civil  bill 
against  two 
defendants 
jointly. 
One  may  ap- 
peaL 


The  other 
defendant, 
against  whom 
there  was  a 
decree  below, 
and  who  did 
not  appeal,  is 
a  competent 
witness  for 
the  defendant 
who  appeals. 


Barrt,  Respondent — Hackbtt,  Appellant. 
X  HIS  was  an  appeal  from  a  civil  bill  decree. 

The  civil  bill  was  brought  jointly  against  two  defend- 
ants on  an  I  O  U  signed  by  both.  A  decree  against  both 
was  obtained,  but  one  only  appealed. 

Mr.  Meoffhery  agent  for  the  respondent,  objected  that 
the  appeal  could  not  be  heard  as  both  the  defendants 
should  have  joined  in  it. 


Pennbfather,    B — I  think  that  one  defendant  may 
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^peal — I  Bee  nothing  to  prevent  it.  It  is  iadeed  decided  1641. 
that  if  two  appeal,  and  one  only  enter  into  the  recogni-  B^bkt 
zance,  the  appeal  is  bad,  but  that  is  not  the  case  here.  Hackstt. 

Mr.  Brewster,  Q.C.  amicus  etirue  referred  to  Mr.  Justice 
Perrin's  judgment  in  Grady  v.  Grady{a),  as  in  accord- 
ance with  his  lordship's  view. 

Mr.  Meagher  then  offered  as  a  witness  the  other  defend- 
ant, who  did  not  appeal. 

He  was  objected  to  as  incompetent. 

Pbnnbfather,  B I  consider  him  a  competent  wit- 
ness. It  is  the  case  of  a  judgment  by  debult  against 
one  defendant,  who  may  then  be  examined. 


Shbe,  Appellant — LordDESART,  Respondent. 


184). 


Kilkenny  Sum' 
mer  Attitti. 


X  HIS  was  an  appeal  from  a  decree  in  a  civil  bill  eject-  In  >  dTil  bill 

II-  111-  rr^      ejectinent, 

ment,  brought  against  an  overholding  tenant.  J.  he  where  the  As- 
costs,  as  taxed  by  the  Assistant  Barrister,  amounted  to  j^p  t„gd  (he 
£2  5s.   Oi<i      The   recognizance    was   for    £3   9s.    id.f^l"^f^°^ 

The   costs,  as   taxed  by   the  Assistant    Barrister,    were  weonUng  the 
'  decree  against 

£1  Ma.  6irf.,  and  10*.  Gd.  the  sheriff's  fee  for  the  execu-  "»,  defendant, 

Mtd  b;  r«Mon 

tion  of  the  decree.  The  decree  was  never  executed,  and  of  the  lodg- 
ment of  the 
appeal,  the 
decree  was  ne- 

Held,   that  suck  mm  need  not  be  mclnded  in  the  anount   of  tfce  penalty  of  the   re- 
cognisance. 
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1841.        the    recognizance    was    for    only    double    the     sum    of 

shee     £1 145.  ey. 

V, 

LobdDbsart. 

Mr.  Martley  for  the  respondent,  objected  to  the  recog- 
nizance as  insufficient. 


ToRRENs,  J.,  held  the  recog^nizance  sufficient(a). 


(a)  See  yide  Connell  v.  Pilkint/ton,  ante  133. 


Crown  Side. 


1841. 

Wickhw  Sum' 
mer  Assizes. 

Where  the 
grand  jury 
disallowed  an 
application  for 
compensation 
for  a  malicious 
injury,  and  a 
jury  empannel- 
led  by  the 
judge  of  assize 
to  try  it,  could 
not  agree,  and 
at  the  next  as- 
sizes it  re- 
mained undis- 
posed of  for 
want  of  time. 
Held,  that  the 
Judge  at  the 
following  as- 
sizes had  ju- 
risdiction to 
empannel  a 
jury  to  dispose 
of  the  daim. 


In  re  White. 

1  HIS  was  a  petition  for  compensation  for  a  malicious 
burning. 

The  facts  of  the  case  were  these : — The  burning  took 
place  in  the  month  of  December,  1839.  There  was  not 
sufficient  time  to  make  the  proper  application  at  the 
January  Sessions  ensuing,  and  it  was  made  at  the  April 
Sessions.  It  passed  the  sessions ;  but  on  coming  before 
the  Grand  Jury,  they  disallowed  it;  and  the  Judg^e,  at 
the  Summer  Assizes  of  1 840,  empannelled  a  Jury  to  try 
it — that  Jury  could  not  agree,  and  it  stood  over.  At  the 
Spring  Assizes  of  1841,  the  Judge  was  unable,  from  the 
pressure  of  other  business,  to  take  up  the  case. 


.Df 


i 


«L iA, 


^mt 
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Mr.  fVally  on  behalf  of  the  p 
his  I/Ordship  to  empannel  a  Jury 

Mr.  Coatet,  on  behalf  of  th< 
that  the  Judge  had  now  no  jut 
case  should  have  been  dispose 
Judge.  Mr.  Coates  relied  on  the 
of  the  Grand  Jury  Act ;  and  cil 
a  decision  of  Judge  Crampton's 
which  came  before  him,  bavinj 
by  Baron  FoHer(a). 

Pemnefather,  B. — With  gi 
Crampton's  opinion,  if  he  made 
follow  it.  If  the  Judge  had  not  t 
ensuing  assizes,  as  by  the  act  fa 
the  exercise  of  his  discretion,  I 
tion,  but  he  has  done  so — that 
therefore  renuune  over,  and  mus 
ensuing  Judge  has  authority  to  < 
amount  to  a  denial  of  justice 


(a)  Tbere  U  do  report  of  anj  rach  c 
Kttffi,  1  Cr.  &  D.  C.  C.  310,  awy  hai 

decuion  wu  made. 
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Maguirb's  Case. 

HE  prisoner  was  indicted  for  receiving  stoleD  goods, 
towing  them  to  have  been  stolen. 

It  was  proved  that  the  larceny  was  committed  in  the 
(use  of  the  prosecutor  in  the  county  Wicklow,  and  the 
operty  stolen  (a  telescope)  was  proved  to  have  been  in 
le  possession  of  the  prisoner  in  Dublin  on  the  same  day, 
here  he  pawned  it  under  suspicious  drcumstances. 

Pennefather,  B. — I  think  that  the  evidence  goes  to 
low  that  the  prisoner  had  himself  stolen  it,  and  I  shall 
erefore  direct  the  prisoner  to  be  acquitted  on  this  indict- 
ent,  and  another  bill  of  indictment  to  be  sent  up  against 
m  for  larceny.  His  Lordship  called  the  Grand  Jury, 
id  told  them  that  an  indictment  for  receiving  stolen 
)ods  implied  that  the  party  had  not  liimself  stolen  them ; 
It  here  the  evidence  was  that  the  prisoner  had  the  tele- 
ope  in  hb  possession  in  Dublin  on  the  very  same  day 
I  which  it  had  been  stolen  in  the  county  Wicklow,  and 
is  was,  in  point  of  law,  evidence  of  his  having  stolen 
.  uidess  it  be  proved,  in  point  of  fact,  that  it  was  not 
olen  by  him,  but  by  some  other  person.  He  further 
Etted  it  to  be  only  a  matter  of  form,  as  the  same  punish- 
ent  followed  each  offence. 

The  prisoner  was  then  given  in  chai^  on  an  indictment 
r  larceny,  and  found  guilty. 


CAS 


NORTH    EAS 


Ellis,  and   Othe 
M' Ma  HON, 

iVI  R.  Napier,  for  the  respond 
below,  objected  that  the  requi 
c.  25.  had  not  been  lodged  in 
got  below  a  dismiss  with  coi 
paid  or  lodged  to  his  use,  tog 
required  by  the  statute. 

Mr.  Nelson,  for  the  appelli 
of  the  Peace  kept  an  accoui 
sessions,  and  chaxged  them  in 
sums  to  be  lodged  in  each 
or  lodgments  were  made,  and 
then,  the  practice  on  the  ctrci 

PERniN,  J.,  said  that  sue 
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jQ.^         hitherto,  he  would  adopt  it,  but  that  he  disapproved  of  the 
ElmsT^    system,  and  considered  that  a  distinct  lodgment  should  be 

M'Mahon     ™^^^  ^^  ^^^^  ^^^ '  ^^^^  *^^  Clerk  of  the  Peace  shoald  have 
a  docket  in  each  case,  and  should  not  keep  any  accounts. 


Ill 


!t 


1841. 

Armagh  Sum" 
mer  Assizes, 

Affidavit  not 
being  signed 
by  Assistant 
Barrister, 
though  in- 
itialed by  his 
crier,  defec- 
tive. 


MiLOP,  Appellant — Hollywood,  Respondent. 
1  HIS  was  an  appeal  from  a  civil  bill  decree. 

Mr.  Hazletty  agent  for  the  respondent,  who  was  the 
plaintiff  below,  objected  that  in  this  case  no  affidavit,  as 
required  by  36  Geo.  III.  c.  25,  s.  31,  had  been  made 
before  the  Assistant-Barrister  by  the  appellant's  attorney, 
that  produced  in  Court  not  having  his  signature  to  it. 


Mr.  Ross  Moorcj  for  the  appellant,  contended  that  the 
omission  of  the  Assistant- Barrister's  name  to  the  affidavit 
had  arisen  merely  through  the  hurry  at  the  sessions  ;  that 
it  was  clear  that  it  had  been  handed  up  to  the  Assistant- 
Barrister  to  sign  it,  the  initials  of  his  crier  appearing  on  it, 
and  that  it  might  be  received. 

Perrin,  J.,  was  of.opinion  that  he  could  not  take  any 
thing  as  evidence  of  the  affidavit  being  sworn  but  the  jurat 
of  the  person  authorised  to  receive  it ;  that  he  received  the 
Assistant-Barrister's  signature  as  evidence  that  the  affidavit 
was  sworn  ;  but  when  an  affidavit  was  produced  not  signed 
by  him,  he  could  not  receive  it,  and  therefore  allowed  the 
objection,  and  dismissed  the  appeal. 
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1841. 
DundailL  Sta 


Dismiss  by  the  AggistanuBaniBter  and  appeal. 


The  disnuBS  was  pronounced  at  Ardee,  on  the   1st  of  appeal  was 
April,  1841.     The  appeal  was  lodged  at  Dundalk,  on  the  daik  segsEona 
3rd  of  April,  after  the  seBsions  at  Ardee  had  terminated,  jq  the  game 
No  dismiss  was  actually  taken  out  before  the  appeal  was  j^^^  ^i^ 
lodged.      The   costs   were   received   by   the   respondent's  f^  "fT*  ^ 

ae-ent  under  protest.  Dtaidalk  and  Ardee  are  in  the  same  ™*P™"'""'» 
"  '  attoroej  niidf 

divifflon ;  Dmidalk  is  the  name  of  the  division.     On  the  P'^^eat.    On 

tiie  recogDi- 

back    of    the     recognizance    of    appeal     the    following  >">(«  of  ap- 

paal  an  en- 

endoreement  was  made : —  dorsement  »i 

made  b;  the 
Clerk  of  the 
Peace,  tliat 

"  This  appeal  was    lodged   at   a   quarter   sessions    at  *•"«  appeal  wi 

receiTed  nnde 
'*  Dundalkf   on  the  3rd   of  April,    1841,    from  a   decree  proteaL  HA 

that  the  appet 
"  pronounced  at  a  quarter  sessions  at  Ardee,  on  the  tst  of  waa  irregular 
...  ,  111  I  .1     <■    I  ""*'  ^"lat  the 

**  April,  and  was  so  lodged  at  the  penl  of  the  party.  irresaluitj 

b;  appearand 
'*  Thomas  Bourne,  Clerk  of  the  Peace." 


Mr.  Timb  for  the  respondent. 

If  the  party,  before  the  establishment  of  the  Assistant- 
Barrister's  Court,  had  appealed  before  the  Justices  of  the 
Peace,  he  must  have  brought  his  appeal  before -the  quarter 
B  of  the  peace.  Although  the  two  places  are  in  the 
!  diviedon,  they  are  distinct  sessions  in  point  of  law. 
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1841.  and  all  the  mconvenieiices  mentioned  by  Biuhe,  C.  J.,  in 
Anon  mo  Da.  the  case  reported  in  Nap.  Cir.  B.  Dig.  67,  would  aiise. 
The  clear  meaning  of  the  act  of  parliament  is,  tliat  the 
appeal  should  be  lodged  at  the  same  sessions.  The  partiei 
are,  in  contemplation  of  law,  supposed  to  be  there. 
They  are  not  bound  to  take  notice  of  what  takes  place  at 
another  sessions.  This  inconvenience  would  result  bm 
the  course  adopted  in  this  case.  To  do  equal  justice,  ihe 
Clerk  of  the  Peace  must  hold  over  all  decrees  made « 
Ardee  until  the  Dundalk  sessions,  and  all  other  Cleib  of 
the  Peace  must  do  the  same.  Biahe,  C.  J.,  points  out  tbt 
true  course.  The  Clerk  of  the  Peace  should  fix  a  time  lor 
receiving  appeals,  but  it  should  certainly  be  at  the  suk 


Mr.  Napier  for  the  appellant. 

No  dismiss  was  taken  out  in  this  case.  I  admit  that  tBe 
party  might  have  taken  it  out,  and  an  appeal  Iodg«<l 
afterwards  would  have  been  irregular ;  but  no  dismiss  <■& 
in  point  of  &ct  taken  out.  In  Daly  v.  Donoboe^a),  Burtm, 
J.,  thought  that  there  was  nothing  in  the  statute  to  inral>- 
date  an  appeal  lodged  in  this  manner.  Our  case  is  stronget ; 
for,  in  Dalff  v.  Donohoe,  the  appeal  was  lodged  in  a  differ- 
ent district  from  that  where  the  decree  was  pronouneeii: 
here  the  decree  was  pronotmced,  and  the  appeal  was  lodged 
in  the  same  division.  There  is  nothing  in  the  statute  to 
nullify  the  appeal.  Supposing  the  two  sessions  to  be  WD- 
sidered  as  distinct  sessions,  the  appeal  has  been  received. 
This  is  therefore,  at  most,  an  irregularity,  and  is  ffsiTN 
by  appearance.     The  case  is  exactly  like  that  of  a  euii>- 

(■)N«p.  CB.  Dig.Sl. 
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inons(a).  The  endorsement  on  the  recognizance  was  not  IBtl. 
the  act  of  the  Assistant  Barrister,  but  that  of  the  Clerk  AMoitftioDa. 
of  the  Peace,  who  had  no  power  to  make  that  endorse- 
ment.  The  statute  requires  a  recognizance  to  be  entered 
into ;  when  once  that  is  done  the  appeal  is  received,  and  the 
Court  has  no  jurisdictitm  to  inquire  into  the  circumstances 
under  which  it  was  received.  Orr  v.  Baffertyifi)  b  a 
strong  authority  to  that  effect. — The  party  there  came  in 
afiter  the  Barrister  had  received  the  appeal  and  made  an 
objection  such  as  that  now  made :  but  Bttrtony  J.,  held, 
that  he  would  go  into  no  inquiry.  In  the  case  before 
Butke,  C.  J.,  the  party  appeared  and  made  the  objecti<m ; 
bat  it  was  held  that  the  case  was  analogous  to  that  of  a 
summons,  and  that  the  irregularity  was  cured  by  appear- 
ance. In  both  cases,  that  before  the  Chief  Justice,  and 
that  before  Bwion,  J.,  the  appeal  was  heard.  If  the  Bar- 
rister, who  has  all  the  circumstances  before  him,  receives  - 
the  appeal,  the  Judge  is  not  to  inquire  into  the  circum- 
stances under  which  the  appeal  was  received — it  is  for  the 
barrister  to  judge  of  them — the  Judge  is  only  to  see  that 
the  recognizance  was  properly  taken.  Now,  here  the 
appeal  was  actually  received.  If  we  had  no  right  to  lodge 
the  appeal,  the  opposite  party  should  have  called  on  the 
barrister  to  sign  the  dismiss.  Now,  that  a  perfect  security 
has  been  taken,  the  Court  has  power  to  reconsider  the  case 
on  the  merits. 

Mr.  Tomb  in  reply. 

The  irregularity  has  not  been  waived  by  appearance. 

(a)  1  Sannd.  90,  itat*  (I),  b;  WiUUmi. 
{b)  1  Cr.  h  D.  C.  C.  3A4. 
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1811.  From  the  endorsement  on  the  recognizance  it  appears  tliat 
Anomtmoo*.  the  appeal  was  lodged  at  the  peril  of  the  part)'.  The 
deciuon  by  Burton,  J.,  does  not  touch  this  case.  It  is  i 
mistake  to  say  that  if  an  appeal  is  entered  here  the  Court 
is  bound  to  hear  it.  It  appears  from  the  document  ieelf, 
that  the  appe^  was  entered  at  DandaVi  quarter  sessiong. 

Crahpton,  J. — I  think  the  most  important  of  all 
objects  in  a  question  arising  on  the  construction  of  such 
an  act  of  parliament  as  this,  is  consistency  of  decision. 
It  may  be  a  difficult  inquiry  to  consider  whether  the  riewi 
taken  of  this  question  by  the  Chief  Justice  and  by  Judge 
Burton,  can  be  reconciled ;  but,  perhaps,  the  de<3^oflj 
are  conastent,  and  I  shall  endeavour  not  to  cx>nfiict  willi 
either  of  them.  Both  the  Judges  allowed  the  appeal,  making 
their  decisions  in  that  respect,  at  least,  consistent.  My 
'  Lord  Chief  Justice  held  the  objection  of  irregularit)' 
waived  by  appearance.  Judge  Burton  de<nded  without 
noUcing  that  question,  but  probably  on  the  same  ground. 
There  are  two  questions  before  the  Court — first,  whelba 
the  appeal  was  regular  ?  Now,  I  think  the  Chief  Justia 
has  decided  that  matter,  and  I  cannot  quarrel  vnxh  dut 
decision.  K  that  be  so,  the  only  question  to  decide  is, 
whether  the  irregularity  has  been  waived  in  this  case  by 
the  appearance  of  the  parties.  I  apprehend  the  irregi^- 
larity  is  not  waived.  The  appearance  here  is  an  appear- 
ance for  the  purpose  of  rdsing  the  question.  It  seems  to 
have  been  contemplated  by  the  Assbtant  Barrister  that  the 
question  would  be  raised  for  the  purpose  of  decision,  and 
that  no  other  form  was  a  satisfactory  form  to  raise  it  in, 
because,  if  the  Clerk  of  the  Peace  had  taken  the  appeal 
regularly,  of  course,  all  the  Judge  would  have  had  to  do  would 
have  been,  to  look  to  the  amount  of  the  recognizance,  and 


T 
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he  could  not  have  questioned  the  circumstances  under  which        1841. 


it  was  taken.  First,  the  Assistant  Barrister  wished  the  case  Akomtmous. 
to  be  heard  for  the  purpose  of  decision  :  in  the  next  place 
the  costs  were  received  under  protest,  showing  the  inten- 
tion of  the  parties  all  through  not  to  waive  the  objection. 
There  can  be  no  waiver  where  the  party  proceeds  under 
protest.  It  was  ingeniously  contended  that  the  same  cir- 
cumstances might  have  taken  place  before  the  Chief 
Justice.  It  seems  to  me  that  that  conclusion  does  not 
necessarily  arise  from  the  report.  The  costs  were  received, 
I  take  it  for  granted,  in  that  case,  but  there  is  no  mention 
of  a  protest.  The  costs  were  received  for  the  purpose  of 
the  appeal,  and  the  costs  having  been  received,  it  seems  to 
have  been  an  after  thought  to  raise  the  question  of  irregu- 
larity. I  cannot  but  conclude  that  the  Chief  Justice 
would  have  arrived,  under  the  present  circumstances,  to 
the  same  decision  which  I  think  it  right  to  pronounce ;  and 
I  do  not  find  any  thing  conflicting  in  Judge  BurtorCs  deci- 
sion, because  he  confines  his  observations  to  the  circum- 
stance of  the  appeal  having  been  lodged  after  execution 
executed.  The  opinion  to  which  I  have  arrived  is,  that 
the  appeal  is  not  regular,  and  that  the  irregularity  is  not 
waived  by  appearance  in  this  case,  and  therefore  the  appeal 
must  be  dismissed,  without  costs. 


u? 
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l^^iJt'^u,  Assumpsit  on  an  account  slatedi  decree  by  the 
m.''45„i  A»i«tant-BaiTi.ter,  and  appeal. 

BDtered  into  a 
recogniEsnce 
■Bknowiedgiog     The  appellant  did  not  appear  at  the  heaiinfr  below  b? 

k  debt  to  the  "^  _ 

oppoaitepartj.  attomev,  and  lodired  the  sum  decreed  and  costs  with  tbe 
Slid,  thti  the  J'  -e.    ^ 

appeal  waa       Sheriff,  and  entered  into  a  recognizance,  acknowled^g  i 
irregular,  the  «  i  i<  ■         i  i-  i 

sutato  requir-  debt  Of  £5  to  the  respondent,  conditioned  to  perfonn  the 

decree  of  the  next  going  Judge  of  Assize. 


The  agent  for  the  respondent  objected  to  the  appellant 
having  entered  into  a  recognizance  instead  of  a  bond  to  tbe 
advene  party,  as  required  by  the  statute  (a).  He 
contended  that  the  act  dealt  with  two  classes  of  case ; 
first,  where  the  party  appears  by  attorney ;  secondly,  where 
he  does  not  appear  by  attorney.  In  the  former  case  s 
recognizance,  in  the  latter  a  bond,  ia  required.  A  seal 
was  essential  to  a  bond(i),  and  the  instrument  entered  into 
by  the  appellant  was  not  a  bond,  as  it  was  not  sealed. 
The  36  Geo.  III.  c.  25,  s.  60,  draws  a  distmction 
between  a  bond  and  a  recognizance.  The  respondent  coul<t 
not  declare  on  the  instrument  entered  into  by  the  appellut 
as  a  bond. 

Crampton,  J. — This  instrument  not  being  under  seal 
does   not  comply  with  the  statute,   which   emphatically 

(<■)  36  Geo.  III.  e.  39.  i.  30.  (_b)  Lrigh.  K.  P.  960. 
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requires  a  bond  to  be  given  to  the  advewe  party.     The  1841. 

statute   requires  a  bond,  and  a   bond   is   essentially   an  M'Kkow: 

instnuoent  under  Mai.     A  recognizance  is  not  sufficient.  Booam. 

Affinn  the  decree  without  costs. 


In  re  Thomas  Parkinson. 


By  indenture,  beitring  date  the  22d  of  December,  1841,  A  rent-chu 

WM  gTUt«< 

made  between  the  Rev.  T.  Parkiruon,  at  the  first  part,  bj  the  incni 
and  his  son,  Thomat  Parkiruon,  o(  the  second  part,  retnting  Tiorage  to 
Uiat  the  Rev.  T.  Parkinaon  was  seized  of  the  vicarage  of  cbugnble  < 
Z).  to  his  own  use,  and  that  he  had  agreed  to  give  his  said  andpl^ihf 
son  a  yearly  rent-charge.  The  Rev.  T.  Parkimon'^'^^^ 
granted  to  Thoma*  Parfamm  a  rent-charge  of  £20,'^^**'^^ 
cfaaigeable  on  all  that  and  those  the  vicarage  and  parish  V  ^lectione 
of  D.,  to  have,  hold,  and  take  the  said  rent-charpe  by  four  "■«•  famiah 

,  th«  itMDp,  I 

quarterly  payments,  during  the  life  of  the  said  Rev.  T.  wm  execute 

forthoporp 

ParkisuM,    provided    his    incumbency    should    so   long  of  giving  ■ 

vot«  to  the 

continue.  grtntee.     1 

gridtee  Btai 
that  he  hod 

Thonuu  Parkimon  sought  to  register  out  of  this  rent-  ^^chlr^' 

chai^.    The  Assistant-Barrister  rejected  the  claim,  8"*^  [hSt  from'ft 

firom  this  decision  TTtomiu  Parkiruon  appealed.  1?K'  ^  «ff« 

'^'  tion  he  woul 

Dot  distrkiD 

or  bring  mi 

The  execution  of  the  deed  was  proved.     The  evidence  •ction  -,  but 

thrt  it  wu 

of  Tlumuu  Parkinson  was  as  follows  : —  hij  inteatioo 

e&ll  for  the 
rent-obarge 

regnlwlj.    HM,  tluit  the  gruit  itm  not  frandulent,  ud  oooferred  »  good  qiulifiemti 

for  the  franchise. 
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I  gave  no  consideration  for  the  rent-chai^.  The  deed 
was  prepared  by  Mr.  Ellis,  the  agent  of  a  registration  club. 
He  was  not  my  attorney,  nor  my  father's.  The  stamp 
was  furnished  by  Mr.  EUit.  I  had  the  same  allowsDce 
previously  to  the  deed.  The  impression  on  my  mind  ii, 
that  the  rent-charge  was  created  for  the  purpose  of  ^ring 
me  a  vote.  There  b  no  understanding  between  me  and 
my  father,  that  I  am  not  to  enforce  the  deed.  I  have 
received  the  allowance  regularly.  From  feelings  of  affec- 
tion I  would  not  distrain,  nor  bring  any  action  for  the  reni- 
charge,  but  it  is  my  intention  to  call  for  it  regularly. 

Mr.  Napier  for  the  appellant. 

I  admit  that  if  the  rent-charge  was  charged  on  the  tidke 
only,  it  would  not  be  good ;  but  it  is  chaxged  on  the  glebe- 
lands,  of  which  the  grantor  is  seized  for  his  life.  Tbe 
question  is,  whether  this  grant  was  bond  fide  ;  whether  ii 
was  a  substantial  grant,  or  merely  a  colourable  grant  for  the 
purpose  of  deception.  The  right  to  vote  is  a  privilege 
connected  with  property.  This  grant  was  made  for  tbe 
purpose  of  conferring  that  privilege  on  the  grantee.  The 
fact  of  the  rent-chai^e  having  been  granted  for  the  purpose 
of  creating  a  vote  may  be  one  of  the  circumstances  u 
prove  the  grant  a  colourable  one,  but  of  itself  it  is  not 
suflScieat  to  invalidate  it. 

Mr.  Gartlan,  agent  for  the  respondent. 

In  the  first  place  this  rent-chai^e  is  made  to  arise  out 
of  the  profits,  proceeds,  and  emolumentB  of  a  vicarage- 
It  is  therefore  a  grant  of  a  rent-charge  out  of  a  rent- 
charge,  and  is  in  point  of  law  a  nullity ;  secondly,  it  i-^ 
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IMI.  election  by  virtae  of  any  freehold  granted  bsudulently." 
In  r»  The  words  of  that  iecdon  are  the  words  adopted  in  tbe 
oath  taken  on  registering. 

Crahpton,  J.,  reserved  the  case  for  consideration,  aod 
sabsequeDtly  informed  the  parties  "  that,  afber  a  full  coo- 
*'  ference  with  Judge  Barton,  he  had  come  to  the  condusioii 
*'  of  admitting  the  claimant"(a). 


(a)  Hr.  (rordan  alio  objeoted  that  the  grantor  had  not  a  niSiM 
iDterett  to  aupport  the  grant.  Thia  objection  saeaia  not  weU  bmM: 
lee  Corkrn  T.  ClorAe,  2  JoaM,  296  -.  WhteUr  t.  Hay^n,  Gro.  Jac  &, 
Com,  Dig.  Ecdeaiaatioal  Peraont,  14,  a.  Co.  Lit.  43,  b. 


rr>c<i/rryM  M'DoMNEL,  Appellant — Yates,  Respondent. 

ree  for       O I VIL  bill  decree  by  the  AsuBtant^Banister  for  £19  ii-, 

>actionwaa  and  appeal. 

ed  in  the 

I  bUi  pro- 

I  ^  Tbe**"      "^^  action  was  brought  for  seizing  and  selling  the  goods 

''r  fonaot of  one  MatAews,  tander  »  vnit  of _fieri  facias,  sued  outon 

'.  Decr«e    a  iudement  entered  on  a  bond  and  warrant  of  attomev, 
rrsed,  the         ""^ 
sued  for    after  notice  of  their  having  been  seized  by  virtue  of  ui 

iurisdiction  attachment,  at  the  suit  of  the  pluntifiT.     The  attachmcDt 

Barrister,  bore  date  the  16th  of  July ;  the  bond  and  warrant  on  tbe 

'tlL  IV.  0.  -^1^'  °^  July.     The  action  was  framed  in  trespass,  b  tbe 

'■  '■  oivU  biU 


Mr.   M'Donnet,    Q.C.,   and     Mr.     OHagaa,    for   the 
appellant. 
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Although   the   sction  is   stated  in  the   process  to   be        18< 
trespa§s,  it  is  case.     It  is  a  special  action  on  the  case  for  a    ^'^^ 
tort,  committed  under  color  of  legal  process.     The  acdon      Ta? 
was  brought  for  £L9   4(.,  and  ^erefore  the  case  is  not 
within  the  jurisdiction  of  the  Assistant-Barrister(a).     The 
action  ia  for  consequential  damages,  in  consequence  of  the 
taking  of  goods.     If  the  action  is  brought    for   seizing 
goods  under  an  invalid  judgment,  it  should  be  iramed  in 
trespass ;  if  on  a  valid  judgment,  in  case(fi).     But  supposing 
the  action  to  be  in  substance  trespass,  it  was  brought  by 
the  phundff  below,  who  never  had  possession  of  the  goods. 
They  were  in  the  possession  of  the  officer(c). 

Mr.  Whiteside  and  Mr.  T.  K.  Lowry  for  the  respondent. 

The  action  in  this  case  is  properly  trespass.  The 
proceeding  imder  the  _fieri  faciaa  was  bottomed  on  fraud 
and  contrivance,  and  is  therefore  a  nullity.  Batei  v. 
PiUing{d)  is  a  strong  authority  on  that  point. 

Crampton,  J. — If  the  action  had  been  brought  in  the 
superior  Courts  it  must  have  been  framed  in  case. 
Trespass   b   not  applicable:    the    decree   is  for  £19  At. 


Ca)  By  the  6  *  7  WUl.  IV.  c.  75,  t.  I,  the  AsaUtant-Bamaters  are 
empowerod  to  bear  and  determinB,  within  their  respective  jnrigdictions, 
«11  diiputes  «Dd  differences  between  part;  >nd  partj  for  any  sum  or 
damages  not  exceeding  twenty  poandi  sterling,  in  all  ewes  of  deht, 
covenant,  aasninpait,  actiong  oo  the  caae  npon  asBumpsil  or  promi«ei, 
(penal  coienanta,  breach  of  promise  of  marriage,  only  excepted), 
trOTET,  conTfiTsion,  trespass  for  goods  takcD  or  delivered,  or  for  any 
turn  not  excteding  ten  potmdt  in  aU  other  caiei  lohatioever,  (slander, 
libel,  deceit,  and  criminal  conversation  with  a  man's  wife,  only 
excepted),  Ito." 

<i)  Barker  t.  Brakam,  3  WUs.  366. 
(c)  Crowdtr  r.  Long,  8  B.  fc  C.  596.  (d)  6  B.  fc  C.  38. 
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iMl-        Acoording  to   tbe   provudona  of   the  act   of  parliament 
M'Domm.   jtuudictioii  is  givea  to  the  AsoBtant-Bairister  in  acdoas  ti 
Tatu.      the  description,  in  disputes  between  party  and  party,  for 
any  som  not  exceeding  £10. 

Reveise  the  decree,  without  cosU  mi 
wihout  prejudice. 


Carrieifftrgui  0*Hara,  AppeUant — M'Cadlky,  ReepondcDt. 


Appeal  b; 
adgiDMit  1 


itwiUi  ' 
b«  Sheriff. 
the  DOtiMof 

fpealwMto       There  was  no  appearance  on  the  part  of  the  defeadant, 
TOttimU  the  . 

™ed  berore   who  appealed  by  lodgment  with  the  sheriff.     The  defendant 
be  next  going 
ndge  of  Aa-  gave  notice  that  he  would  prosecute  the  appeal  before  tbe 

hat  the  notice  next  going  Judge  of  assize. 


Crampton,  J.,  held  the  notice  defedive,  and  affiimed 
the  decree,  with  coBt8(a). 


(a)  See  Nap.  C.  B.  Dig.  84. 
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1641. 
Ohr,  Appellant — Stevenson,  Respondent.  CorricWg 

Sumattr 

OlVlL  bill  replevin,  decree  for  the  plaintiff,  and  appeal.  In  ^Til  bui : 

daetion  of  t 

Mr.  Napier  for  the  appellant.  tresi  u  eri. 

dence  of  th( 
cue  }mng 

The  plaintiff  below  should  begin — it  lies  upon  him  to  "'^^"^"J] 

show  jurisdiction  (a).  thaCB.Con 

distress  mns 

Mr.  fFhitetide,  contra. — The  decree  sufficiently  shows  contemparsi 
.....  ona  with,  thi 

jurisdiction.  distress. 


Crampton,  J. — The  jurisdiction  is  shown  at  once  by 
the  production  of  the  notice  which  is  in  the  possession  of 
the  plaintiff. 

It  appeared  that  the  notice  of  distress  had  been  served 
the  day  after  the  distress  was  made. 

Mr.  WhUetide  contended  that  the  notice  was  insuffident, 
and  dted  Browne,  appellant ;  Mothenoeli,  respondent(i). 

Crabipton,  J. — This  question  was  before  the  Twelve 
Judges.  The  notice  ought  to  be  prior  to,  or  contempo- 
raneous with,  the  distress.  If  it  was  allowed  one  day  after, 
why  not  two  days,  and  where  are  we  to  stop  ?  The  act 
of  parliament  gives  this  notice  to  the  tenant  that  he  may 
know  the  clum  against  him.     He  cannot  get  an  order  to 


(a)  Fbi,  ftppellwit— -Aiti&ef,  respondent,  1  Cr.  k  D.  C.  C.  S 
(J)  1  Cr.  fc  D.  C.  C. 
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1641.        replevy  the  goods  until  the  landlord  gives  him  notia, 

Obb        because  he  b  bound  to  set  forth  all  the  parties.    The  U- 

>itKTBNAi.  lord  might  keep  him  back  by  withholding  the  notice; 

therefore  I  have  no  doubt  whatever,  but  that  Baron  F^ta 

was  right  in  the  case  of  Browne  v.  Motherwell. 


1641. 
trrickfergM  Tatlob,  Appellant — CocBTENAY,  Respondent. 

leretheinm  X  HIS  was  an  appeal  from  a  decree  of  a  Manor  Conit 
nor  Court  "^^  BUm  sued  for  did  not  exceed  40<.,  and  the  pluntiff 
7  u»  Geo.  having  been  examined  in  pursuance  of  the  7  &  8  Geo.  IV. 
't»At' '^ "=•  *^'  *•  ^'  *^^  defendant's  attorney  proposed  to  eiamine 

CMCt  where 
evidoiica  is 

Bctivc,  bat  Cbamptoh,  J. — I  must  say,  this  is  a  most  inconvenient 
I)  allow  '  J ' 

rj  other      practice.     The  act  of  parliament  allows  a  Judge  and  jar; 

iencatobe  to  examine  the  parties,  or  either  of  them,  but  does  noi 
h.  allow  them  to  dispense  with  every  other  species  of  evidenct 

in  the  case.  It  is  to  satisfy  the  conscience  of  the  Jud^ 
and  jury  when  the  evidence  is  defective  that  they  shooU 
examine  the  parties.  Tliis  is  a  most  dangerous  mode  of 
administering  justice,  and  I  do  not  think  it  ought  to  ix 
encouraged. 
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Blackinsop,  Appellant — Eken,  Respondent. 

J.N  this  case  the  name  of  the  appellant  was  stated  in  the 
body  of  the  recognizance  of  appeal  to  be  George  Anthony 
Blackinsop.  The  signature  at  the  foot  of  the  recognizance 
was  G.  A.  L.  Blackinsop. 


1841. 


Carrick/ergut 
Summer 
Assizes, 

In  the  body  of 
the  recogni- 
zance of  appeal 
the  name  of 
the  appellant 
was  stated  to 
be  G.  A.  B. 
The  signature 
at  the  foot  of 

Mr.  CtHagan  objected  to  the  recoenoizance  as  insufficient.  ^®  recognl- 

•^  "^  ^  zance  was  G. 

A.  L.  B. 
Held,  that  the 
recognizance 
was  sufficient. 


Crampton,  J.,  overruled  the  objection. 


1841. 


Mat  v.  Hodges. 


Carrickfergus 

Summer 

Assizes. 

XJEBT  for  rent  against  the  defendant,  as  public  officer  of  jq  ^ebt  for 

_,   .     1       1  .  rent  aeainst 

a  certain  banking  company.  the  officer  of  a 

banking  com- 
pany.    The 

The  declaration   described  the    company  as   "  certain  d^crib«l*'the 
persons  carrying  on  the  trade  and  business  of  bankers  in  «°T^J!f^^^ 
Ireland^  under  and  by  virtue  of  a  certain  act  of  parliament,  ^!^^  Commer- 

''  *-  cial  Banking 

under  the  style  and  firm  of  the  agricultural  and  commer-  Company.** 

It  appeared 

cial  banking  company."     It  appeared  that  the  proper  style  that  the  name 

,  under  which 

of  the  company  was  the  agricultural  and  commercial  bank  they  were  in- 

-,   -    _  corporated  in 

of  Ireland.  the  act  of  par- 

liament was    . 
the  "  Agricul- 
tural and  Com- 
mercial Bank 
of  Ireland."    Held,  that  this  was  yariance,  but  that  the  declaration  might  be  amended 
at  the  trial. 
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1841.  Mr.  Tomb  and  Mr.  tfelton  for  the  defendant,  called  ft 


U*'        a  nonsuit  on  the  ground  of  variance. 

Mr.  GUmor,  Q.C.  and  Mr.  Napier  for  the  plaintiff. 

If  this  a  a  variance  at  all  it  may  be  amended.  It  is  a 
variance  between  a  record  and  a  written  document. 

Mr.  Tomb  in  reply. — This  is  a  variance  not  within  tbe 
meaning  of  the  act  of  parliament,  which  authorizes  ameod- 
ment.  The  act  of  parliament  does  not  apply  to  a  mistake 
in  the  name  of  a  person  or  company.  The  action  l< 
brought  against  the  defendant  as  the  public  o£Scer  of  a 
company  which  has  no  existence. 

Crahptom,  J.,  allowed  tbe  amendment  to  be  made. 


1641. 
'arrieifi^  Regina  v.  Hcnteb  and  Others. 

MUh-Tiiig    Samuel  HUNTER  was  indicted  for  bu^lary  ;  dien- 

the  Grand  was  also  another  indictment  against  him  for  receiving  some 

^1^*^ '^  of  the  property  stolen.     The  Grand  Jury  ignored  the  fifit 

«rtT  to  MDd  ^'^  ^^^  found  the  second.     It  being  afterwards  discovered 

1  bQl  back     tjmt  the  Grand  Jury  had  not,  through  some  mistake,  ei»- 

•""""fag  *  amined  a  witness,  to  whom  it  was  alleged  that  a  confes^on 

UlMi,  who,  " 

nmgh  mu-    of  the  bunrlarv  had  been  made. 

k«,  had  Dot  *      ' 

en  ezamiiiod 

Tore.    The 

art  refiued  th«   ^tpliMtion. 
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Sir  ThoTJtaa  Staples,  on  the  part  of  the  Crown 
to  the  Court  to  hare  the  bill,  which  they  had 
sent  back  to  them  for  further  congideratioD,  anc 
purpose  of  examining'  that  witness. 

pERniN,  J.,  refused  the  application,  and  obsen 
if  such  a  course  of  proceeding  were  allowed,  i 
afford  an  opportunity  to  the  Crown  not  to  sen 
their  witnesses,  thinking  the  case  might  therebj 
different  result,  that  it  was  the  business  of  the  t 
the  Crown  to  see  that  the  proper  witnesses  wei 
the  Grand  Jury. 


John  Houston's  Case. 

John  Houston,  the  traverser,  had  been 
for  being  a  member  of  a  ribbon  socnety,  at  the  last 
Assizes  for  the  county  of  Antrim.  A  demurrer 
in  to  that  indictment,  which  being  allowed  by  i 
Judge  of  Assize,  the  matter  was  removed  by  th 
to  the  Court  of  Queen's  Bench  by  a  writ  of  erro 
discussion  of  which  the  judgment  in  favor  of  the  i 
was  reversed. 

Sir  TTiomai  StapUi  applied  that  the  traverser  i 
now  bound  in  recognizances  to  appear  in  the  I 
Queen's  Bench  on  the  first  day  of  nezt  term  tc 
bis  sentence. 
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1841.  Mr.  NapieTt  for  the  traverser,  contended  that  the  Codti 

Bboiha  had  no  jurisdiction  in  the  present  nutter — that  the  Court  uf 
HotraTow.  Qae«]'8  Bench  had  only  authority  to  reverse  the  judgmmt 
on  the  demurrer,  not  to  pronounce  sentence  or  remit  titt 
case  to  the  Court  below,  and  cited  the  judgment  of 
Perrin,  J.  in  HoBand  t.  T%t  Q.ueen(fi),  acting  on  the  dmnco 
in  Rex  T.  Bmtnuih),  the  Court  of  Queen's  Bench  haTuig 
reversed  the  judgmeat  on  the  demurrer  the  record  re- 
mained in  that  Court  No  judgment  was  entered  against 
the  prisoner,  nor  could  there  have  been.  The  traveno 
appeared  at  the  present  assizes  under  recognizances  w 
answer  any  charge  which  might  be  against  him — vhat 
charge  had  the  Crown  there  ?  any  application  should  bt 
made  to  the  Court  of  Queen's  Bench — there  was  no  recotd 
before  the  Court  here  on  which  it  could  act. 

PsRRiN,  J Mr.  Napier  relies  that  the  Court  has  no 

record  here — that  it  has  no  right  to  take  notice  of  wbit 
the  Court  of  Queen's  Bench  has  done. 

Sir  TTiomas  Staples  admitted  that  if  there  was  no  record 
before  the  Court,  it  could  not  do  any  thing,  but  produced 
the  indictment  and  demurrer,  and  the  judgment  on  pafM^, 
and  also  the  rule  for  the  judgment  of  the  Queen's  Bencb, 
on  which  he  contended  that  the  Court  had  power  to  act. 

Perrin,  J.,  was  of  opinion  that  the  application  should 
be  made  to  the  Court  of  Queen's  Bench,  and  said  that  V 
there  was  no  other  charge  agunst  the  traverser  he  wouli) 
order  him  to  be  discharged  with  the  other  prisoners  at  the 

(o)  2  Jebb  k  STmet,  357  (fr)  7  Ad.  kE.SS. 
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cloK  of  the  Assizes — that  lie 
authority  to  comply  with  the  t 
the  CTowii(a). 


(a)  The  trSiTener  wu  diBcbarged  at 
point  raised  by  Hr.  Ifapier  u  to  the 
proDDimce  Beotence,  was  ar^ed  befon 
Court  has  taken  time  to  pronoimce  iM  j 


In  the  Maitbb  of  thk  Do 
Road. 

A.N  application  was  made  at  t 
in  May,  1840,  under  the  6  &  7  ^ 
a  new  line  of  road.  The  ^pli 
cesB-payers,  who  certified  that 
a  new  post-road  between  Dotenjk 
also  specified  the  townlands  and 
of  perches  required  in  each  ;  th. 
exceed  a  certain  sum,  and  shoul 
the  county,  the  other  half  by  t 
the  road  was  to  pass.  The  a] 
townland  of  BaUyuxUtoiU  was 
Jjtcak,  whereas,  in  point  of  foct 
of  Upper  Iveagh. 

The  road  was  approved  of  at 
second  sessions   the  line  of  ro: 


Muions.     Tliej  cannot  adopt  one  part 
legality  of  a  prenntmrat  may  be  PMuie  i 
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1841.  portions,  in  order  to  receive  separate  tenders  for  each 
In  the  Matter  portion.  At  the  Spring  Assizes,  1841,  the  presentment 
PATBicK  and  came  before  the  Grand  Jury,  who,  under  the  direction  of 
Pennefather^  B.,  cut  off  a  portion  of  the  intended  line  of 
road,  and  presented  for  the  remainder.  The  presentment  was 
not  fiated  at  the  Spring  Assizes.  Traverses  for  inutility 
and  irregularity  were  taken  ;  the  notice  of  the  traverse  for 
inutility  was  served  after  the  adjourned  sessions  ;  and  that 
of  the  traverse  for  irregularity  was  served  after  the  Grand 
Jury  had  passed  the  presentment. 


Mr.  Holmes  objected — that  the  notices  had  not  been 
served  at  the  time  required  by  section  133,  and  cited  "  A 
re  Fermanagh  road. "(a) 

Crampton,  J.,  allowed  the  objection,  and  discharged  the 
jury,  whereupon 

Mr.  Tomb  objected  to  the  presentment  as  illegal. — My 

first  objection  is,  that  the  application,  and  the  presentment 

which  follows  it,  do  not  state  that  the  intended  road  is  one 
on  which  her  Majesty's  mails  should  be  carried  in  mail 

carriages.    The  application  and  presentment  state,  that  it 

is  intended  to  be  a  post-road.    That  is  not  sufficient.  There 

should  have  been  a  specific  designation  of  it  in  the  terms  of 

the   Act  of  Parliament.       A   post-road  means  any  road 

leading  from  the  Post  Office  in  Dvhlin  to  another  po3^ 

town,  or  from  one  post-town  to  another,  any  road  upon 

which  letters  sent  by  post  are  carried,  and   it  does  not 

necessarily  mean  a  road  on  which  letters  are  conveyed  in 

mail-carriages,  and  it  is  only  in  case  of  such  latter  road 


(a)  Jebb's  Presentment  Cases,  322. 
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tfaat  one-half  the  expense  can  be  thrown  upon  the  county 
at  lai^.  The  second  objection  is,  that  the  application 
and  presentment  state  that  the  townland  of  BaUywellmU 
is  situated  in  Lecale,  whereas,  according  to  the  truth  and 
lact,  it  ia  situate  in  Upper  Iveagh.  The  effect  and  con- 
sequence of  this  mistake  would  be  to  throw  on  the  barony 
of  Lectde  the  expense  of  making  that  part  of  the  road 
which  would  run  threugh  BailywelhoUl,  which  is  in 
another  barony.  The  third  objectioD  to  this  presentment 
is,  that  the  Grand  Jury,  instead  of  adopting  or  rejecting 
the  presentment  as  originally  approved  of  at  the  sessions, 
altered  it,  and  cut  off  a  portion  next  to  Dawnpatrick, 
Both  the  letter  and  the  spirit  of  the  Act  of  Parliament  are 
against  their  having  any  such  jurisdiction.  The  Act  of 
Parliament  does  not  give  them  any  jurisdiction  to  modify 
the  line  of  road  approved  of  at  the  sessions;  section  17 
authorizes  the  justices  and  cess-payers  at  the  sessions  to 
decide  upon  every  application,  whether  it  shall  be  adopted 
or  rejected,  "and  what  modification  thereof,  if  any,  may 
be  proper."  Section  28  gives  the  second  sessions  the  power 
of  modifying  the  "maps  and  phins,"  but  they  have  no 
power  to  reject  part  of  the  road,  and  to  adopt  another 
part.  The  power  of  modifying  the  road,  which  is  given 
to  the  justices  and  cess-payers  by  section  1 7,  is  accordingly 
excluded  horn,  section  27.  Section  38  contains  a  prohi- 
bition on  the  Grand  Juiy  from  making  any  presentment 
for  which  an  application  shall  not  be  made  and  approved 
of  at  the  sessions,  except  certain  specified  presentments.  This 
is  rendered  still  more  clear  and  indubitable  by  section  47, 
which  enacts  that,  "  the  fimctiona  of  every  Grand  Jury 
'*  shall,  in  respect  of  all  applications  to  be  made  at  any 
**  Presentment   Sessions,    be  limited   to   the  approval  or 
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There  is  no  period  short  of  thi 
preaentment  is  Jiated,  when  any 
an  objecdon  to  it  in  p<Mnt  of  lai 
limits  the  period  at  which  object 
are  informing  the  Court  that  th 
and  thereby  showing  the  Court 
JuUed.  The  Court  cannot  Jiat  a 
sentment  is  contrary  to  law. 

Crahfton,  J. — I  do  not  thin 
road,  by  the  second  sesuons,  for 
separate  tenders  «an  operate  in 
a  dinuon  made  as  to  the  manne 
to  be  done.  My  present  im[»€i 
Jury  have  not  jurisdicUon  to  re 
a  portion  of  the  line  of  road  as  ap 
It  is  said  that  the  Grand  Jury 
under  the  direction  of  Baron  J 
Jury  are  much  in  tlie  habit  of 
questions  aiising  out  of  the  act 
properly  so,  and  the  Judge  cons 
such  information  as  they  require ; 
conradered  as  binding  himself  or 
Law,  by  the  information  wliich  li 
Jury.  If  the  subject  is  afterwai 
la  not  concluded,  but  on  the  co 
^ter  his  opinion,  if  he  thinks  it 
another  questjoo,  namely,  whetfae 
late.  But  in  what  shape  could 
objection  at  the  last  assizes, 
progress.  The  second  question, 
much  on  the  first :  for,  I  should  fi 
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1841.        to  fiat  that  which  would  appear  to  me  to  be  contrar)-  to 

itheMMter  the  law  of  the  laad.     As  the  matter  is  of  ereat  Dublic 
f  the  DowM-  *  ^ 


At  the  ^tting  of  the  Court,  the  next  day,  his  Lordslup 
delivered  his  judgment  as  follows : — 

After  consulting  with  my  brother  Perria,  I  have  arrived 
at  the  conclusion  that  the  presentment  is  Ul^al.  The 
presentment  was  substantially  for  a  new  line  of  road  from 
Doampatrick  towards  Newry.  It  appeaiB  that  the  propowd 
line  of  road  met  with  the  approbation  of  the  first  sessioos, 
and  was  also  approved  of  by  the  second  sesaons,  who 
divided  the  road  into  several  portions  and  required  seven! 
tenders,  and  the  case  came  before  the  Grand  Jury  at  the 
last  asMzes,  and  they,  instead  of  adopting  the  line  of  road 
modified  it,  and  adopted  a  certain  portion  of  it  only,  so 
that  the  presentment  is  substantially  for  a  line  of  road, 
not  the  same  as  that  approved  of  at  the  sesdons.  It 
appears  to  me  that  that  is  a  departure  from  the  act  of 
parliament,  and  that  the  Grand  Jury  have  exceeded  tk 
functions  prescribed  to  them,  which  are  expressly  limited 
by  the  4Tth  section  to  the  approval  or  rejection  of  tbe 
application  as  approved  of  or  modified  by  the  sessions.  I 
do  not  enter  into  the  question  as  to  how  far  the  second 
sessions  may  alter  what  the  first  sessions  have  approved 
of;  but  the  words  of  the  legislature  are  plain  and  cteai, 
and  the  intention  of  former  acts  appears  also  to  be 
plain,  to  limit  the  Grand  Jury  to  the  mere  approval  or 
rejection  of  the  presentment  as  sent  from  the  sessions : 
therefore  the  presentment  is  unwarranted  by  the  act  of 
parliament.     I  do  not  think  that   I  have  power  to  qussh 
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the  presentment — it  is  of  a  fonner  assizes ;  and  I  appre-  l 
hend  that  if  it  is  to  be  formally  quashed,  an  application  Im^ 
must  be  made  to  another  tribunal,  to  the  Court  of  Queen's  i 


Bench.  I  am  quite  persuaded  that  if  the  case  had  been 
argued  before  Baron  Pemtefather,  he  would  have  come  to 
the  same  dedsion  that  I  now  come  to.  It  was  contended 
that  the  traverse  admitted  that  the  presentment  was  legal, 
and  that  it  was  not  open  to  the  traversers  to  ndse  the 
objecldon  of  illegality,  and  Mr.  Napier  referred  to  the 
Qwen  V.  M'Kat/,  in  support  of  that  argument.  There  is 
nothing  in  the  report  of  that  case  to  warrant  such  a  con- 
clusion. There  were  two  traverses  in  that  case ;  one  of 
them  was  for  damages,  and  it  was  decided  that  a  traverse 
for  damages  admits  the  legality  of  the  presentment.  But 
that  case  does  not  go  so  far  as  to  decide  that  a  traverse  for 
inutility  would  hare  the  same  effect.  It  is  never  too  late, 
before  JuUii^  the  presentment,  to  show  that  it  is  agtunst 
law.  I  have  already  stated  my  opinion  that  the  presents 
ment  is  not  warranted  by  the  statute,  and  not  being  war- 
ranted, I  do  not  think  that  I  exercise  an  unsound  discre- 
tion, when  I  say,  that  I  will  not  _fiat  the  presentment,  but 
will  leave  the  parties  exactly  as  I  found  them.  I  leave 
the  presentment  as  it  stands,  not  Jiated,  because  I  consider 
it  agunst  law,  and  I  do  not  quash  it,  because  I  do  not 
think  that  this  is  the  proper  Court  to  do  so. 

No  rule  in  the  matter. 
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M'Anbrnbt's  Case. 


^*J"*-   Indictment  for  bipmy. 

Ugamj  Uie 

McoDdwiTe 

wu  described      The  second  wife   wbb  described  in   the  indictment  t 

mU.C. 


Maiyaret  Ctnirtenay. 
wwUptised 

bj  tbe  ume  of  1^^  evidence  was  that  she  bad  been  baptiwd  and 
wiis  QsiuilT  *  manned  by  the  name  of  Mary  Margaret ;  that  she  ngned 
called  M.  C.  i, 
Htid,  thu  the  " 
indictment  wmi  q 
Qot  inpported 
by  the  eri-       coDveisatioD,  and  went  by  that  name. 


nof  fu"™rt^  names,  but  that  she  was  usually  called  Margaret  in  fiunillar 


Ml.  Saxna  for  the  Crown,  contended  that  it  was  suS- 
dent  in  an  indictment  to  describe  a  person  by  the  ntUDe 
by  which  she  was  commonly  known. 

Cbampton,  J.,  held  the  variance  tatal. 


1S41. 
Armagh  Sm 


Richard  Dawson's  Case. 


L«roenj—       IjARCENY.     The  only  evidence   against  the  prisoner 

lence  tgtiast  was,  that  the  goods  stolen  were  found  in  his  possession. 
he  priwner 
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Crampton,  J.,  directed  an  acquittal,  if  they  believed        ig^i^ 
that  he  reoeiyed  the  goods  and  did  not  steal  them(a).  "dawboh's  ' 


Cask, 


(a)  Where  theonly  evidesM  ugatnst  a  priaoner  is  that  the stdlen  g«oda 

haye  been  found  in  his  possession,  the  rule  seems  to  be  that  the  Judge 

will  direct  an  acquittal,  withont  calling  on  the  prisoner  for  a  defence,  if 

the  time  elapsed  between  the  lareeoy  and  the  finding  of  the  goods  in  the 

prisoner's  possession,  is  sufficient  to  raise  a  presumption  that  the  prisoner 

came  fifirly  by  them.     In  Hex  y.  "  4  C.  &  P.  459,  the  only  otI- 

denoe  against  the  prisoner  was,  that  the  goods  were  in  his  possession 

sixteen  months  after  they  had  been  stolen ;  the  learned  Judge  directed 

an  acquittal  without  caOhig  on  him  for  a  defence.    So  where  the  goods 

were  found  in  the  possession  of  the  prisoner  three  months  after  they  were 

lost.  Rex  y.  Adams,  3  C  &  P.  ODD.     This  rule  seems  to  be  founded  on 

reason  and  good  sense ;  for  it  is  to  be  presumed  that  a  guilty  person 

would  not  retain  in  his  possession  that  which  would  be  most  likely  to  lead 

to  his  conyiction.    The  only  question  seems  to  be  whether  this  is  properly 

a  question  for  the  Judge  or  for  the  Jury. 


Patrick  Fbaron  and  Rosb  Fbaron's  Case.  ^     ^^^'    ^ 

Armagh  Sum- 
mer AasizeM. 

Indictment  for  a  forcible  entry.     The  indictment  Indictment  for 

,     ^i_     r  11      .       i.  '  forcible  entry. 

was  in  the  following  form : —  There  was 

also  a  second 
indictment  for 

^^^  on  AAttAlll^ 

*^  That  on  the  Slst  of  July,  1841,  at  &c.,  W.  R.  was  jtcI^,  that  the 
^*  lawfully  and  peaceably  possessed  of  a  certain  house  and  Qot  be  com- 
^^  £eunii  of  land,  there  situate,  and  was  in  the  quiet  and bothinaX^^ 
•*  peaceable  occupation  and  enjoyment  of  the  same,  and  ™®°^li^^ 
**  whilst  he  was  so  possessed,  the  said  R.  F.  and  said «?™®  transac- 

'^  tion.     An  m- 

V  three  others,  on  the  same  day  and  place,  with  a  stronir  dictment  for  a 

-  /  r        ^  ®  forcible  entry 

did  not  set 
forth  the  na- 
ture of  the 
property  into  which  the  forcible  entry  was  made  and  concluded  against  the  statute. 
Held,  that  the  indictment,  though  not  sustainable  under  the  statute,  was  good  at  com- 
mon law.     To  support  an  indietanent  fo'^  a  forcible  entry  at  common  law  there  must  be 
as  many  persons  present  as  would  constitute  a  riot. 
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Fbarom'8 
Case. 


<<  hand,  unlawfully  and  forcibly  did  enter  into  the  said 
^^  house  and  &rm,  and  unlawfully  did  expel  and  put  him 
*'  out  from  the .  lawful  and  peaceable  possession  thereof 
^^  and  him  so  expelled  and  put  out  from  the  said  house 
^^  and  £Einn,  and  until  the  present  time  unlawfully  and 
^^  forcibly  did  keep  out  and  still  do  keep  out  against  the 
<<  peace  and  statute." 


There  was  a  second  indictment  for  an  assault. 

Mr.  CfHagan  for  the  traversers,  called  on  the  Crown  to 
elect. 

Sir  T.  Staples  for  the  Crown. 

Crampton,  J.,  would  not  put  the  Crown  to  their 
election,  both  indictments  being  found  on  the  same  trans- 
action(a). 

Mr.  CfHagan. — This  indictment  cannot  be  sustained. 
It  is  an  indictment,  not  at  CDmmon  law,  but  under  the 
statute.  The  statutes  under  which  this  indictment  can  be 
sustained  require  a  special  kind  of  property ;  the  statute 
21  J.  I.  c.  15,  a  leasehold — the  statute  8  Henry  VL,  c.  9, 
a  freehold.  There  is  no  averment  of  the  nature  of  the 
estate,  such  as  the  statutes  require. 

Sir  r.  Staples  for  the  Crown. 


This  is  an  indictment  for  a  forcible  entry  and  detainer, 
at  the  common  law,  which  does  not  require  the  estate  to 

(a)  See  as  to  eleotion  Reg,  v.  Strange,  8  C.  &  P.  172;  Regwi  ^ 
Trueman,  8  C.  &  P.  728. 


CASES  ON  THE  NORTH  EAST  CIRCUIT.  273 

be  set  foTth(a).     Its  concluding  against  the  statute  does        1841. 
not  prevent  it  from  being  an  indictment  at  common  Iaw(ft). 


T ■ 

BABOM 

Casb. 


Mr.  OHagan  in  reply. — K  the  indictment  be  at  common 
law,  it  is  not  supported  by  the  evidence.  A  case  of  assault, 
^here  a  man  is  not  injured,  may  support  an  indictment 
under  the  statute,  but  at  common  law  there  must  be 
evidence  of  a  public  breach  of  the  peace. 

The  evidence  of  the  prosecutor  was,  that  the  traversers 
came  to  the  house  and  seized  hold  of  him,  and  dragged  him 
out,  and  also  put  his  son  out,  and  then  threw  the  furniture 
out  of  the  house. 

Crampton,  J.,  held  the  indictment  good,  and  that  it  was 
supported  by  the  evidence,  observing  that  to  support  an 
indictment  at  common  law  there  must  be  as  many  persons 
as  would  constitute  a  riot. 


(a)  R.  v.  WiUon,  8  T.  K.  357 ;  R*  v.  Baker,  et  al.  3  Bur.  1731. 
(6)  See  R.  y.  JDicAeiuon,  1  SaimcL  134,  n.  3,  and  cases  there  dtecL 
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^-^ — »7"^  Francis  Huohbs'  Case. 

ArMogh  Sum- 
mer Auizet. 

In  chaUeDging  XhE  prisoner  was  indicted  for  murder. 

a  juror  for  pre-  * 

jadging  the 
case  the  proper 

questioiitoask      Mr.  Whiteside^  for  the  prisoner,  asked  a  juvor  ^^  whedier 

if,  **  Have  you 

expressed  any  he  had  formed  any  opinion  on  the  case  beforehand  ?" 

opmion  before- 
hand with  re- 

gdit  0^  inno-  Crampton,  J. — It  has  been  often  laid  down  as  t€st  of 
pd^ner?^^  biAS  in  a  juTor,  whether  he  has  expresaed  any  opinion  od 
Expressing  an  ^^  ^ase.     The  fiTOund  on  which  the  law  acts  is  the  deda- 

opinion  on  ° 

reading  the      ration.     The  proper  question  is,  "  Have  you  expressed  any 

report  of  the 

prisoner's  for-  opinion  beforehand  with  regard  to  the  guilt  or  innocence  of 

mer  trial  in  a  , 

newspaper  is    the  prisoner  ?" 
not  a  good 
cause  of  ohal- 

^1  juror  sut-  ^  juror  stated  that  he  had  expressed  an  opinion  on 
hewdffene!.*^  reading  the  report  of  the  prisoner's  former  trial  in  the 
ral  oonver-      newspapers. 

sation,andhad  *^  ^ 

expressed 

horror  of  the 

crime.  At  the     Gbampton,  J.^ — That  is  not  a  good  cause  of  challenge. 

former  trial  he 
had  expressed 

Held,  a  good  Another  juror  stated  that  he  had  heard  general  con?er- 
lenge.  '  sation  among  the  neighbours,  and  had  expressed  horror  of 

expressS^JdOi  the  crime.     At  the  last  trial  he  expressed  an  opinion. 

regard  to  the 
eridence  at  the 

feuT^Tt^         Crampton,  J.,  allowed  the  objection. 

regard  to  the 

guilt  or  inno-  . 

cenoe  of  the        Another  juror  stated  that  he  might  have  expressed  an 

prisoner. 
Held,  no  cause 
of  challenge. 

The  Crown  counsel  hare  a  right  to  require  that  the  prisoner's  counsel  should  address 
the  Jury  before,  and  not  after  evidence  for  the  defence  is  gone  ioto. 
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opinion  with  regard  to  the  evidence  at  the  former  trial,  but        184J. 

no  opinion  as  to  the  guilt  or  innocence  of  the  prisoner.  Huohss' 

Case. 

Crabufton,  J.,  allowed  the  juror  to  be  sworn. 


Mr.  Whitedde  applied  to  the  Court  for  penmssion  not  to 
address  the  jury  for  the  prisoner  until  the  evidence  for  the 
defence  had  been  gone  through. 

Cbampton,  J.,  refused  to  permit  it  without  the  consent 
of  the  Crown  counsel,  stating,  in  answer  to  a  question  from 
Mr.  Napier  J  that  he  considered  it  a  matter  of  right  on  the 
part  of  the  Crown  to  require  that  the  prisoner's,  counsel 
should  address  the  jury  before  going  into  the  evidence  for 
the  defence. 


M'Clurb's  Case. 


XHE  prisoner  was  indicted  for  a  rape. 


1841. 


Armagh  Sum- 
mer Auixet* 

Mr.  Ross  S.  Moore  for  the  prisoner,  asked  a  witness  Rape— 

General  eTi- 

*'  whether  the  prosecutrix  was,  according  to  the  common  dence  of  the 
report  of  the  neighbourhood,  of  bad  character  ?''  of  the  prose- 

cQtnz. 

Held,  admlflsi- 

Sir  T.  Staples  for  the  Crown,  objected  to  the  question.    ^^®' 


Crampton,  J. — The  modem  authorities  go  the  length 
of  allowing  evidence  of  bad  &me« 


._  J 
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1841. 


"~Y" 


Patrick  Wood's  Case. 


I 


Sir  T.  Staples^  on  the  part  of  the  Crown,  challenged  one 


Armagh  Sum- 
mer  Aisizet, 

It  is  too  late     J[  jjE  prisoner  was  indicted  for  murder. 

to  challenge  a  *^ 

juror  after  he 

has  taken  the 

book  into  his 

hand. 

A  juror  hav-  of  the  jurors  after  he  had  taken  the  book  in  his  hand. 

mg  refiued, 
from  consci- 
entious mo- 
tives to  uke         Mr.  NapieTy  for  the  prisoner,  objected  that  the  challenge 

the  book,  was  , 

sworn  without  was  too  late ;  it  should  have  been  made  before  the  juror 
book  by  hold-  had  taken  the  book  into  his  hand. 

ing  up  his 
right  hand. 
He  took  the 
oath  in  the 
usual  form, 
without  mak- 
ing any  decla- 
ration that  it 
was  binding 
on  his  consci- 
ence.    After 
verdict  he  de- 
clared that 


Sir  T.  Staples  cited  Regina  v.  Frosiy  9  C.  &  P.  137. 


Crampton,  J.,  held  that  the  challenge  was  too  late. 


One  of  the  jurors,  on  coining  to  the  book,  declined  to 

the  oath  he     take  it,  saying  ^^  that  he  was  a  seceder,  and  had  a  con- 
took  was  bind- 
ing on  his  con.  scientious  objection    to   take  the  book."      He  was  then 

Held,  that  the  swom  without  taking  the  book,  by  holding  up  his  right 

sworn!^**  "  ^  hand.     He  took  the  oath  in  the  usual  form,  without  making 

any  previous  declaration  as  to  the  form  in  which  he  should 

be  sworn,  so  as  to  bind  his  conscience. 


After  a  verdict  of  guilty,  and  before  sentence  was  passed 
on  the  prisoner, 

Mr.  Whiteside  and  Mr.  Napier  objected  that  the  juror 
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had  not  been  sworn,  and  cited  Rex  v.  M^Carron^  Rex  v.        1841. 

CampbeU{a)j  Rex  v.  Channen8(b).  Wood's 

Case. 

Sir  T.  Staples,  for  the  Crown,  relied  on  2  H.  P.  C.  296, 
and  the  statute  1  &  2  Vic.  c.  105. 


The  juror,  on  being  asked,  stated  that  he  considered  the 
form  of  oath  which  he  had  taken  as  binding  on  his 
conscience. 

Cramfton,  J.,  proceeded  to  pass  sentence  on  the  priso- 
ner, and  reserved  the  objection  for  the  opinion  of  the  twelve 
Judges. 

On  this  day  the  question  was  argued  before  the  Judges  Man.  Nov.  8. 
in  chamber,  Permefather,  C.  J.,   and  Johnson,  J.,  being 
absent. 

Mr.  Napier,  with  whom  was  Mr.  Whiteside  and  Mr. 
CfHagan,  for  the  prisoner. 

The  juror,  in  point  of  fact,  was  not  sworn  at  all.  The 
verdict  is,  therefore,  that  of  eleven  sworn  jurors  and  one 
unsworn  juror,  and  therefore  the  verdict  is  bad,  for  no 
verdict  can  be  valid  except  that  of  twelve  jurors,  empan- 
nelled  to  try  the  issue.  The  case  must  turn  on  the  con- 
struction of  the  1  &  2  Vic.  c.  105(c) ;  and,  therefore,  it  is 

(a)  1  Cr.  &  D.  C.  C.  186.  (6)  Moody,  C.  C.  reseryed,  374. 

(e)  "  Be  it  declared  and  enacted,  &c.  That  in  all  cases  in  which  an 
oath  may  lawfully  and  shall  have  been  administered  to  any  person,  either 
as  a  jmryman  or  a  witness,  or  a  deponent  in  any  proceeding,  civil  or  cri- 
minal, in  any  court  of  law  or  equity  in  the  United  Kingdom,  or  on  ap- 
pointment to  any  office  or  employment,  or  on  any  occasion  whatCTcr, 
such  person  is  bound  by  the  oath  administered,  provided  the  same  shall 
haye  been  administered  in  such  form,  and  with  such  ceremonies  as  such 

U 
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material  and  necessary  to  consider  how  the  law  stood 
previous  to,  and  independently  of^  that  particnlar  statute. 
Upon  the  oldest  records  there  were  two  kinds  of  oatL 
One  was  voluntary ,  unaccompanied  with  any  ceremonies; 
the  other  judicial,  accompanied  with  certain  ceremonies,  to 
make  it  binding  on  the  conscience.  Among  the  Jews  the 
uplifting  of  the  hand  was  not  a  declaration  of  assent,  bat 
the  party  was  to  signify  his  assent  to  the  oath.  Tlie 
judicial  oath  was  always  administered  by  a  person  who 
stated  the  form  to  the  party,  who  signified  his  assent  to  it  in 
words.  This  has  been  adopted  in  principle  by  the  comnoQ 
law  of  England^  and  the  assent  is  expressed  by  kissing  the 
book,  or,  under  the  act  of  Parliament,  by  an  expres 
declaration  that  the  form  is  binding  on  the  conscience. 
The  taking  the  book  is  an  essential  part  of  the  oadi(a); 
kissing  the  book  is  not,  but  is  merely  a  signification  of 
assent.  The  delivery  of  the  book  is  the  beginning  of  the 
oath(ft).  The  objection  of  the  juror  was  to  taking  the 
book,  and  not  to  kissing  the  book.  Lord  Hale{c)  says,  that 
the  regular  oath  for  a  Christian  is  ^*  tactis  sacro  Sanctis  dti 
evanffeliisJ'  That  bears  out  my  position  that  taking  the 
book  is  an  essential  part  of  the  oath.  Accordingly,  & 
Jew  must  be  sworn  by  touching  the  Pentateuch((/). 
No  form  of  oath  for  Christians  was  recognised  by  the 
common  law  save  that  of  touching  the  Scriptures,  b 
Omichund  v.    Barker{e)^  this  was  admitted ;  but  it  was 


pttTson  may  declare  to  be  binding ;  and  e?er  j  such  person  in  case  of  wilfol 
false  swearing,  may  be  convicted  of  the  crime  of  perjury  in  the  sam^ 
manner  as  if  the  oath  had  been  administered  in  the  form  and  with  tk 
ceremonies  most  commonly  adopted.'* 

(a)  3  Inst.  165. 
(6)  Per  Tindal,  C.  J.,  9  C.  &  P.  137.  (c)  2  P.  C.  279. 

(d)  1  Atk.  40,  42.   Willes,  543,  Cowp.  389. 
(«)  1  WUs.  141 ;  1  Atk.  21. 
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decided  that  the  depositions  of  witnesses  of  the  Gentoo  1841. 
reEgion,  sworn  according  to  their  ceremonies,  ought  to  be  Wood's 
admitted.  That  decision  was  founded  on  the  national 
custom.  The  question  then  comes  to  this,  whether 
an  Irish  Christian  can  rely  on  the  custom  of  a  country  of 
which  he  is  not  a  native?  The  course  adopted  by  the 
legislature  supports  the  view  which  I  am  submitting.  The 
enaetaients  have  all  been  with  reference  to  those  who  did 
not  object  to  the  form  of  oath,  but  who  objected  to  swear 
at  all,  and  therefore  the  l^slature  interposed  to  have 

their  solemn  affirmation  taken  in  certain  cases.  The  earlier 
acts  expressly  excepted  cases  of  jurors  and  witnesses  on 
criminal  trials.  There  is  an  act  in  this  country  with  refer- 
ence to  Seceders,  which  is  very  important  as  to  the  ques- 
tion before  the  Court,  21  &  22.  Geo.  III.  c.  57 :  from 
the  recital  of  that  act  it  is  manifest  that  no  Seceder  could 
be  a  juror,  except  by  taking  the  usual  common  law  form 
of  oath.  A  Seceder  does  not  object  to  taking  an  oath  at 
all  as  Quakers,  Moravians,  and  Separatists  do,  but  objects 
to  the  form  of  oath,  and  he  was  obliged  to  take  the 
common  oath,  because  he  could  not  contend  for  a  na- 
tional privilege  or  custom.  In  the  case  of  Rex  v.  Camp- 
beU(ja\  die  form  prepared  embodied  the  objection  to  the 
common  form  of  oath,  and  there  was  a  declaration  una  et 
eadum  fia±VL^  that  the  oath  administered  was  binding ;  yet, 
the  majority  of  the  Judges  held  that  the  witness  was  not 
duly  sworn.  The  next  case  was  that  of  Rex  v  Logan(b\ 
where  Bvuhe,  C.  J.,  held  it  essential  to  an  oath  to  kiss  the 
book.  That  was  the  case  of  a  Scotch  covenanter  who 
might  have  claimed  the  national  privilege.  This  shows 
the  extent  to  which  the  principle  has  been  carried.    Before 

(a)  1  Cr.  &  D.  C.  C.  186.  (6)  I  Cr.  &  D.  C.  C.  187. 
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WoOD'8 

Case. 


the  statute,  therefore,  a  Seceder  could  not  take  any  form 
of  oath  except  that  recognised  by  the  common  law.  The 
statute  1  &  2  Vic.  c.  105,  is  declaratory  of  the  common 
law  as  it  stood  before  it  passed.  It  begins  thus — '^  that  in 
all  cases  where  an  oath  may  lawJvUy  be  administered,  &e. ' 
There  can  be  no  doubt  that  a  Seceder  could  not  act  as 
juror  without  taking  the  common  form  of  oath,  and  there- 
fore the  statute  does  not  apply.  In  the  ordinary  case,  if 
a  party  does  not  kiss  the  book  he  is  not  well  sworn,  be- 
cause he  has  not  assented  to  the  oath.  In  this  case  no 
assent  was  given  by  the  juror.  The  oath  must  be  taken 
in  the  conunon  law  form,  or  there  must  be  a  declaration, 
as  the  statute  requires  that  the  form  in  which  it  is  taken 
is  binding  on  the  conscience.  It  may  be  said  that  by  not 
objecting  he  assented  to  the  oath :  if  that  doctrine  be  true, 
any  form  of  oath  might  be  administered — he  might  be 
sworn  on  the  Koran,  and  because  he  does  not  object, 
it  is  to  be  inferred  that  the  form  is  binding  onhi$ 
conscience.  The  form  of  oath  in  this  case  was  not  the 
form  acknowledged  by  the  common  law,  nor  that  required 
by  the  statute,  because  there  was  no  declaration  except 
after  the  verdict  had  been  found.  If  the  party  may  de- 
clare after  the  verdict  is  found  that  the  oath  is  binding, 
he  may  declare  that  it  is  not  binding.  A  party  may  be 
disposed  to  make  a  very  different  declaration  after  he  has 
heard  the  evidence,  from  what  he  would  have  made  before. 
Until  a  declaration  has  been  made  no  oath  has  been  taken, 
which  the  law  recognizes ;  and  is  the  principle  of  relation  to 
be  carried  so  far,  as  to  allow  a  declaration,  after  verdict,  io 
give  validity  to  the  oath?  If  the  declaration  may  be 
made  at  any  time ;  it  may  be  made  after  the  man  is  executed 


(a)  Cr.  h  D.  Ab.  N.  S.  323. 
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There  is  no  presumption  of  assent  in  this  case,  because        1841. 
the  act  of  parliament  requires  a  declaration.     It  is  assumed      Wood's 

Ca8B. 

on  the  other  side,  that  the  prisoner's  counsel  knew  that  the 
juror  had  been  improperly  sworn — counsel  are  not  bound  to 
object  to  an  imperfect  proceeding.  In  Rex  v.  Channe7t8(a)j 
the  objection  was  made  after  verdict.  The  question  is 
whether  an  oath  was  administered  which  is  recognized  by 
law :  no  such  oath  was  administered  in  this  case.  The 
oath  taken  by  the  juror  was  not  the  common  law  oath, 
nor  was  it  that  required  by  the  statute,  because  the  statute 
requires  a  declaration  that  the  oath  is  binding  on  the  con. 
science  of  the  party.  That  declaration  must  be  in  words, 
and  cannot  be  made  after  verdict,  or  a  man  might  be  found 
guilty  and  executed,  not  on  the  oaths  of  twelve  jurors,  but 
on  the  statement  of  one. 

The  Solicitar^Generaly  with  whom  was  Sir  T.  Staples^ 
Q.C.,  and  Mr.  Hannah^  for  the  Crown. 

It  is  contended  on  the  other  side,  that  a  party  to  be  duly 
sworn  in  a  court  of  justice  must  assent  to  the  oath,  and 
that  that  assent  must  be  expressed  in  the  case  of  a  Chris- 
tian by  touching  or  kissing  the  book.  That  is  not  borne 
out  by  the  authorities.  The  passage  in  3  Imt.  explains 
the  meaning  of  the  term  corporal  oath  to  be,  because  the 
party  toucheth  with  his  hand,  some  part  of  the  Holy 
Scriptures.  But  that  position  of  Lord  Cohens  is  not  now 
to  be  taken  as  authority  :  it  is  overruled  by  the  case  of 
Omichund  v.  Barker.  According  to  this  doctrine  of  Lord 
Coke's  an  infidel  could  not  be  sworn  at  all.     In  order  to 


(a)  1  Mood.  C.  C.  374. 
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writ  of  error,  and  the  prisoner  cannot,  in  the  face  of  the        1841. 

reooid,  aver  that  'a  particular  juror  was  not  sworn.     It  is      Wood's 

Cass. 
not  necessary,  under  the  statute,  that  the  juror  should  make 

an  express  declaration.     He  may  signify  his  assent  by  his 

acts,  as  well  as  by  words.     The  statute  is  declaratory,  and 

if  it  had  not  been  passed  the  juror  would  have  been  properly 

sworn. 


Mr.  Napier  in  reply. 

If,  in  point  of  fact,  one  of  the  twelve  men  is  not  sworn, 
and  the  matter  is  not  ascertained  until  after  verdict,  can  it 
be  said  that  the  Clerk  of  the  Crown,  by  making  up  a  &lse 
record,  is  to  conclude  the  prisoner  from  making  the  objec- 
tion? If  this  is  a  declaratory  act,  then  the  verdict  is 
erroneous,  because  a  Seceder  could  not  be  a  juror  without 
taking  the  common  form  of  oath  before  it  was  passed. 

Afiter  considting  together,  the  Judges  were  unanimously 
of  opinion  that  the  juror  was  properly  sworn,  and  that  the 
conviction  was  right 
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parcel,  nor  search  for  it.  Witness  afterwards  found  the  1841. 
prisoner  at  some  distance  from  the  house,  in  another  part  Rogers' 
of  the  town,  in  the  street.  Prisoner  had  the  parcel  under 
his  arm  that  witness  had  made  up.  Witness  took  the  parcel 
from  the  prisoner,  and  told  him  he  would  have  to  give  him 
in  charge  to  a  policeman.  Witness  told  prisoner  he  would 
have  to  bring  him  home  first.  Witness  brought  him  to  his 
father's  shop.  Prisoner  went  willingly.  Witness  sent  for 
a  policeman,  and  gave  prisoner  in  charge.  A  great  many 
pawnbrokers'  duplicates  were  found  on  the  prisoner. 

The  policeman  proved  that  he  was  called  on  by  James 
Gardiner  to  take  the  prisoner  into  custody.  That  he 
searched  the  prisoner,  and  found  a  great  many  pawnbrokers' 
tickets.  That  he  took  him  to  jail,  where  he  had  been  ever 
since. 

Crampton,  J.,  in  charging  the  Jury,  stated — The 
question  you  have  to  try  is,  whether  the  prisoner  at  the  bar 
took  the  cloth  with  the  intention  of  appropriating  it  to 
his  own  use  without  paying  for  it.  If  he  obtained  it  in 
that  way,  although  with  the  consent  of  the  owner,  it  would 
amount  to  larceny.  It  will  be  for  you  to  say  whether  you 
can,  from  this  evidence,  infer  whether  the  prisoner  intended 
to  conmiit  a  felony,  and  to  appropriate  to  his  own  use 
the  goods  which  he  got  in  the  shop,  and  not  to  pay  for 
them.  The  intention  can  only  be  arrived  at  by  his  acts. 
The  question  is  whether,  from  those  acts,  you  can  necessarily 
arrive  at  the  conclusion  that  he  had  this  fraudulent 
intention  in  his  mind  at  the  time  he  ordered  the  cloth  to 
be  cut.  For,  if  he  ordered  it  to  be  cut  with  the  expectation 
of  being  able,  or  with  the  intention,  to  pay  for  it,  this  ^ 

indictment  cannot  be  sustauied.     If  you  think   that  the 
prisoner  expected  to  be  able  to  pay  for  the  clothes,  you 
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M'Anernet's  Case.  ^— - 

Uownpatrtck 
Summer 
A$nze$, 

Indictment  for  bigamy.  Bigamy— 

The  prisoner 
was  a  Roman 

The  prisoner  was  a  Roman  Catholic ;  the  second  wife  J^^^  ^^  a* 
was  a  Presbyterian-and  the  second  marriage  was  celebrated  ^^^^^^ 
by  a  Presbyterian  Clergyman.  ^leSlS^?* 

/  a  Presbyterian 

clergyman. 

Sir  T.  Staphs  for  the  Crown,  in  support  of  the  validity  Held,  that  the 

marriage  was 

of  the  second  marriage,  cited  Ddlrt/mples'  ease(a).  inyalld. 


Crampton,  J.,  reserved  the  case  for  the  consideration  of 
the  Judges(&). 

(a)  2  Hagg.  54.  (b)  See  infra,  Samuel  Smiih*t  case. 


Samuel.  Smith's  Case. 


1841. 


jTHE  prisoner  was  indicted  for  bigamy. 

Armagh  Sum* 
mer  Assizes, 

One  of  the  witnesses  stated  that  he  was  a  member  of  a  member  of 
the  general  assembly,  and    had  objections  to  take  the  gembW  will  not 

be  allowed  to 
give  his  eri- 
denoe  on  affir- 
mation. 
An  indictment  for  bigamy  stated  the  name  of  the  second  wife  to  be  T.  O.    The  clerk 
of  the  church  where  the  second  marriage  was  performed  produced  the  parish  register 
which  contained  an  entry  of  the  marriage  with  the  signature  of  T.  O.     The  curate 
of  the  parish  proved  that  he  had  married  the  prisoner  and  a  person  who  called 
herself  T.  6. 

Held,  that  the  evidence  was  sufficient  to  show  the  identity  of  T.  G.  mentioned  in  the 
indictment,  with  the  person  who  was  married  to  the  prisoner. 

The  first  marriage  was  performed  by  a  Presbyterian  clergyman,  the  husband  being 
a  member  of  the  established  church. 
Held,  that  the  marriage  was  invalid. 


i  ON  THE  NORTH  EAST  CIRCUIT, 
I.     He  wished  to  ^re  his  evidence  on  aii- 

j,  J.,  required  the  witness  to  be  sworn  in  tlie 


d  that  the  prisoner  was  a  Protestant  of  tlie 
i:hurch,  and  that  in  the  year  1831,  be  vs 
arparet  Smith,  who  was  a  Presbyterian.  Tim 
celebrated  by  a  Presbyterian  minister  accord- 
es  of  the  Presbyterian  church.  The  prisono 
t  Smith,  from  that  time,  lived  together  as  nun 
I  1839,  the  prisoner  was  married  in  St.  Juki 
lin,  by  the  parish  minister,  to  Jane  Gerdn- 
marriage  was  proved  by  the  bead  clerk  oi 
lurch,  who  said  that  he  saw  a  person  of  ibe 
f  Gordon  married  to  the  prisoner  on  a  partiai- 
then  produced  a  book  purporting  to  be  ihc 
[  of  the  parish,  and  containing  an  entT;  ot* 
.  with  the  signature  of  J.  Gordon.  The 
;  parish  was  also  produced — he  proved  ilui 
1  the  marriage  between  ^he  prisoner  and  * 
tailed  herself  Jane  Gordon.  The  indictment 
cond  marriage  to  have  been  with  Jant  Gordim. 
::alled  as  a  witness,  nor  her  absence  accouoltil 
troof  given  of  her  handwriting. 

ide,  for  the  prisoner,  objected  that  this  proof 
lent  as  there  was  an  averment  of  a  marriae^ 
rdon,  and  the  only  proof  to  support  it  fSi. 
isoner  was  married  to  a  person  who  caU<J 
xordon,  and  cited  Drains  case(a). 

Mcoe  on  CiinuDBl  Et.  277  ;  1  Lew.  C.  C.  25, 
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Sir  r.  Staples  for  the  Crown.  1841. 


Smith's 
Case. 


We  hare  proved  that  the  prisoner  was  married  to  a 
person  of  the  name  of  Jane  Gordon, — That  is  prima  facie 
evidence  of  the  identity(a). 

Cramfton,  J. — I  do  not  think  the  authority  cited  for 
the  prisoner  is  applicable  to  this  country.  Tlie  reason 
on  which  the  distinction  is  grounded  is,  that  if  banns  have 
not  been  published  in  England  the  marriage  is  invalid, 
whereas,  in  this  country,  the  marriage  is  valid,  although 
no  banns  have  been  published,  if  celebrated  by  a  clergy- 
man.    I  shall  therefore  overrule  the  objection. 

l^r.  Whiteside  then  objected  to  the  validity  of  the  first 
marriage,  from  its  having  been  celebrated  by  a  Presbyterian 
clerg^yman,  one  of  the  parties  being  a  Protestant  of  the 
Established  Church. 

Cramfton,  J.,  reserved  the  point  for  the  consideration 
of  the  Judges. 


Mr.  Whiteside. — The  result  of  all  the  statutes  is,  that  a  /h.  Nw,  26. 
marriage  between  an  Episcopalian  and  a  Dissenter  is  not 
g^ood,  unless  celebrated  by  a  clergyman  of  the  Established 
Church.  The  first  act  to  which  I  shall  refer  is  the  12 
Geo.  I.  c.  3, 8. 1 ,  Ir.  That  act  is  entitled,  an  act  ^^  to  prevent 
'<  marriages  by  degraded  clergymen  and  priests,  and  for 
*<  preventing  marriages  consummated  from  being  avoided 
^*  by  precontracts,  and  for  the  more  efiectual  punishment  of 

bigamy." 


cc 


(a)  Rex  y.  Edwards,  Russell  &  R.  282. 


290 


CASES  ON  THE  NORTH  EAST  CIRCUIT. 


1841. 

Smith's 
Case. 


Three  class  of  persons  are  provided  against  by  that 
statute — priests,  degraded  clergymen,  and  laymen  pre- 
tending to  be  clergymen.  The  necessary  inference  is, 
that  the  act  contemplates  marriage  as  a  religious  ceremony 
in  this  country,  and  that  it  is  not  a  civil  contract.  From 
the  9  Geo.  II.  c.  11,  16,  it  is  also  evident  that  the 
legislature  contemplates  marriage  as  a  religious  ceremony. 
The  next  statute  is  the  19  Geo.  II.  c.  13.  It  is  an  act 
entitled,  *^an  act  for  annulling  all  marriages  tx)  be 
"  celebrated  by  any  Popish  priest  between  Protestant  and 
"  Protestant,  or  between  Protestant  and  Papist."  From 
that  statute  it  appears  plain  that  the  leg^lature  still 
contemplated  a  marriage  to  be  effectual  if  celebrated  by  a 
Roman  Catholic  clergyman.  Up  to  that  period  there  was 
no  legislative  provision  with  regard  to  Dissenters.  The 
17  &  18  Car.  11,  c.  3,  was  passed  to  confirm  certain 
marriages  which  had  been  celebrated  during  the  usurpation. 
There  was  no  use  for  that  statute,  if  marriage  was  merely 
a  civil  contract.  Some  legislative  provision  became 
necessary  to  satisfy  the  scruples  of  Dissenters,  and 
accordingly  the  statute  11  Geo.  II.  c  10,  was  enacted. 
It  merely  exempted  Protestant  Dissenters  from  being 
prosecuted  in  the  Ecclesiastical  Court  for  contracting 
marriages  celebrated  by  their  own  clergymen.  The  next 
act  is  the  22  &  23  Geo.  III.  c.  25.  It  is  entitled,  ''an 
"  act  for  the  relief  of  Protestant  Dissenters,  in  certain 
"  matters  therein  contained."  The  legal  marriage  con- 
templated by  the  framers  of  that  act  was  a  marriage 
performed  according  to  the  ritual  of  the  Church  of  Ireland ; 
because  it  provides  that  a  marriage  by  a  dissenting  clergy- 
man, between  persons  of  that  persuasion,  shall  be  as  good 
as  if  celebrated  hy  a  clergyman  of  the  Established  Church. 
For  what  purpose  was  the  statute  passed,  but  to  remedy 
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the  grievance  that  Dissenters  oould  not  be  married  by  their        1841. 
own  clergymen?     It  is  a  legislative  declaration  that  the      Smith's 

Cass. 

only  legal  form  of  marriage  was  according  to  the  ritual  of 
the  Church  of  Ireland,  and  the  statute  only  exempts  from 
the  general  rule  a  marriage  by  a  dissenting  clergyman 
between  Dissenters,  but  gives  no  warrant  for  saying  that  a 
dissenting  clergyman  could  marry  a  Dissenter  and  a  person 
of   another    persuasion.     The    next    statute    is    the  32 
Geo.   III.  c.  21,  s.   13.      That    section    provided  that 
nothing    contained    in    the    act    should  authorise    dis- 
senting ministers  to     celebrate   marriages  between   Ro- 
man  Catholics    and  Dissenters;    and    can    it    be    con- 
tended that  they  had  authority  to  marry  a  Protestant  of 
the  Established   Church  and  a  Dissenter?      The  next 
statute  is  the  58  Geo.  III.  c.  81,  s.   111.     By  it,  it  is 
enacted  that  in  no  case  whatsoever  shall  any  suit  or  proceed- 
ing be  had  in  any  Ecclesiastical  Court  of  that  part  of 
the  United  Kingdom  called  Ireland^  in  order  to  compel  a 
celebration  of  any  marri^^e  in  fa/cie  ecclesia^  by  reason  of 
any  contract  of  matrimony  whatever,  whether  per  verba  de 
presenii  or  per  verba  de  Juiuro,  which  shall  be  entered  into 
afiter  the  end  and  expiration  of  ten  days  next  after  the 
passing  of  the  act.     The  last  statute  to  which   I  shall 
refer  is  the  3  &  4  Will.  IV.  c.  102,  s.  3,  which  enacts  that 
the  act  was  not  to  give  validity  to  any  ceremony  not  then 
valid.     There  is  not  in  any  of  these  statutes  the  slightest 
reference  to  any  marriage   as  valid  if  performed  by   a 
layman.     Every  Act  of  Parliament  seems  to  contemplate 
that  marriage  is  a  religious  ceremony.     The  marriage  by  a 
Roman  Catholic  clergyman,  independently  of  the  statute 
23  Geo.  IL  c.  10,  would  be  good,  because  he  is  ordained: 
his  ordination    is  recognised;    if    he    conforms  to    the 
reformed  religion,  he  is  in  orders  without  any  further  ordi- 
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nation.  But  a  dissenting  minister  is  a  mere  layman,  and  a 
marriage  by  him  can  only  be  good  by  statute(a).  The 
decision  of  Sir  W.  Scotty  in  DaJrymple^s  case,  was  on  the 
law  of  Scotland.  Besides,  his  observations  were  extra- 
judicial, and  not  called  for  by  the  question  before  the  Court. 
The  Irish  statutes  were  firamed  on  a  very  different  view  of 
the  law.  At  the  time  these  statutes  were  passed,  if  a 
marriage  was  celebrated  between  a  Catholic  and  Protestant 
by  a  Roman  Catholic  priest,  the  marriage  was  void,  and 
the  priest  was  punishable  with  death ;  and  yet  it  will  be 
said  that  the  marriage  contract  between  the  parties  would  be 
good,  and  that  the  legislature  contemplated  that  to  be  the 
law.  Roper(b)  refers  to  a  number  of  cases(c),  to  show  that 
a  religious  ceremony  was  essential  to  a  marriage.  There- 
fore, first,  according  to  the  statute  law  of  Ireland,  it 
appears  that  marriage  was  a  religious  ceremony.  The 
statute  enacted  in  the  case  of  Dissenters  proves  this  to 
have  been  a  general  rule,  by  establishing  an  exception  in 
their  favor(if).  Secondly,  the  decision  of  Lord  Stotcell,  in 
Dahrymple  v.  Dalrymple{e)y  does  not  interfere  with  this 
proposition,  because  that  decision  was  on  the  law  of 
Scotland. 


The  Solicitor-GenercU  for  the  Crown. 

The  presence  of  a  clergyman  is  by  no  means  necessary' 
by  the  common  law  to  the  validity  of  a  marriage,  and, 


(a)  Arthur  v.  Arthur,  Shelford  on  the  Law  of  Marriage  and  DiTorce, 
page  79 ;  Brown's  Ec.  Law,  74  &  75. 

(6)  Husband  &  Wife,  App.  445. 

(c)  Weld  V.  Chamberlain,  2  Show.  300;  Holder  v.  Dickenton,  1  Fr«. 
95 ;  Co.  Lit.  33  a,  note  by  Lord  Hale.  Bac  abrid.  Title  Marriage. 

((f)  Lemon  y.  Lemon,  1  Cr.  &  D.  C.  C.  498 ;  Hayden  y.  Gould,  1  S$Jik, 
120. 

(e)  2  Hagg  54. 


^ 
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until  the  Council  of  Trent,  was  never  held  necessary.        1841. 

From  that  time  it  was  held  necessary  in  Catholic  countries,      Smith's 

Cabb. 
but  never  in  this  country.   In  Laihrap^s  case(a)  a  marriage 

by   a  Presbyterian  minister,   the  husband  being  of  the 

Established  Church,  was  held  good. 


ToRRBNS,  J. — That  turned  very  much  on  both,  the 
parties  being  Presbyterians.  The  gentleman,  up  to  the 
time  of  his  acquaintance  with  the  lady,  had  been  a  mem- 
ber of  the  Established  Church ;  but  from  that  time  he  had 
attended  a  meeting-house  in  Derry^  and  it  was  under  those 
circumstances  that  Dr.  Black  married  the  parties. 

SolicUoT'Generah — In  Rex.  v.  Marshally  Spring  Assizes, 
1828,  a  case  which  has  not  been  reported,  M^Clelland^  B. 
held  this  kind  of  marriage  good. 

Richards,  B. — That  case  proceeded  on  the  ground  of 
the  party  having  passed  himself  off  as  a  Presbyterian. 
There  was  no  evidence  in  this  case  that  the  prisoner  passed 
himself  off  as  a  Presbyterian. 

Solicitor^General. — The  mere  fact  of  his  presenting 
himself  to  the  Presbyterian  clergyman,  and  asking  him  to 
marry  him,  is  evidende  to  go  to  the  jury  that  he  passed 
himself  off  for  a  Presbyterian.  This  very  point  was 
decided  in  Rex  v.  M^Latyhlin(V).  At  common  law  a 
marriage  per  verba  de  presenti  was  valid(e).     There  is  no 


ia)  1  RoBsell  on  Cr.  L.  205 ;  30  Hans.  P.  D.  464. 
(6)  1  Cr.  Is  D.  C.  C.  170. 

(cj  BmUing^M  case,  Moor,  170 :  Bracton,  lib.  2,  c.  8,  9 ;  2  Bl.  Com. 
439. 
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aarrija-r^  Li  Zr"'.mi£  »  -rroL  «x^<  a  OBarriage  celebrated 
z.-r  a  ?.:»=-ii  CtLi?  j:c  rrie?«  b«t»^<en   Proce>taiits  of  anv 

;,£^ES  are  Toniable  oulv.  Bt 
n$  by  Bn;va(i/),  it  is  laid 
#k/im  tLat  coctract?  ^^^  nr^  lir  prtsaH^  or  /^rr  rrrfta  <i!r 
futvro  if  folloved  bv  coasTnxmianoiu  mi^fat  be  enforced,  aiM^ 
the  parties  might  be  compelled  to  celebrate  them  in  fadf 
eedesuB.  Until  the  stamie  ^^  Geo.  III.  c.  81.  s.  3.  tlm 
WM  often  done.  Tliai  statute  enacts  that  such  contracts 
fthall  not  be  enforced;  bot  it  still  leayes  the  marriages 
good  at  common  law,  though  not  for  purposes  to  be  deriTed 
through  the  ecclesiastical  eomts  as  administration,  alimony, 


(a)  1  Salk.  12a 
{h)  10  Geo.  IV.  c.  34,  8.  26;    3  Inst,  88;  1  Russ.  C.  L.  190;    1  Bl. 
432  J  MorrU  v.  MilUr^  1  Russ.  C.  L.  196;    Rex  ▼ ,  Rvssell, 

((•)  I  I>ow.  1H6.  (<f)  2  Ec.  L.  450. 
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&c.      The    intention    of   the    legislature    was  to   leave        1841. 

the  marriage  good  every  where  but  in  the  Ek^ciesiastical      Smith's 

Case. 
Court. 


Pennefather,  B. — The  difficulty  of  that  position  is 
that  the  children  of  such  marriages  are  illegitimate,  and 
are  not  the  next  of  kin  of  their  parents.  They  could  not 
therefore  get  administration  in  the  Ecclesiastical  Court, 
although  they  are  legitimate  in  the  temporal  courts. 

Sir  T.  Staples, — Whatever  this  statute  does  with  regard 
to  preventing  enforcement  of  contracts  in  the  Ecclesiastical 
Court,  it  leaves  a  marriage  per  verba  de  presenti  just  as  it 
was  before.  A  marriage  need  not  be  proved  in  iull  form 
to  entitle  a  party  to  divorce.  He  cannot  plead  that  the 
marriage  was  informal(a). 

Pennefather,  C.  J. — How  do  you  distinguish  this 
form  the  Sabbatarian  case(i)  ? 

Sir  T.  Staples. — There  is  no  necessity  for  distinguishing 
it  from  that  case.  Hayden  v.  Gould  does  not  go  beyond 
this,  that  a  person  requiring  the  assistance  of  the  ecclesias- 
tical law  must  have  complied  with  it.  This  marriage  is  not 
only  not  void,  but  it  is  not  even  voidable  by  any  Court  in 
this  country.  The  Ecclesiastical  Court  cannot  avoid  it. 
That  Court  could  have  enforced  it  before  the  statute,  but 
could  not  avoid  it.  In  a  suit  of  jactitation  of  marriage  it 
would  be  a  good  plea  that  it  was  a  marriage  de  facto.  A 
religious  ceremony  was  enjoined^  but  was  not  necessary  to 


(a)  Rogers'  £c.  L.  326 ;  2  Phil.  1 1. 
(6)  Haydun  y.  Gould,  1  Salk.  120. 
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184i.        the  validity  of  a  marriage  until  the  twenty-fourth  session 
Smith's      of  the  Council  of  Trent(a). 

ToRRBNs,  J. — I  recollect  a  case  in  Tynmt  in  which  I 
was  counsel,  Lessee  Vemer  v.  Robinson,  Fletcher^  J.,  ruled 
against  a  marriage  by  contract  per  verba  de  presently  and  left 
the  parties  to  disturb  the  verdict,  saying  he  did  not  agree 
with  Dalrymple  v.  Dalrympk.  It  was  shortly  afiter  that 
case  was  decided.  Judge  Fletcher* s  decision  was  acquiesced 
in,  and  the  parties  are  now  in  possession  of  the  lands. 

Sir  T,  Staples. — Rogers{b)  goes  through  the  cases,  and 
comes  to  the  conclusion  that  it  b  not  necessary  that  a  priest 
should  celebrate  a  marriage,  in  order  to  render  it  valid.  There 
are  many  common  law  authorities  on  the  8ubject(c).  Upon 
these  authorities  we  rely  on  this  proposition,  that,  at  com- 
mon law,  such  contracts /i^  verba  depresenti  were  held  valid. 
It  is  admitted  that  this  is  a  contract  per  verba  de  presenii 

With  regard  to  the  cases  in  the  Ecclesiastical  Courts,  the 
principle  seems  to  be  this  : — In  alimony  and  divorce,  if  > 
marriage  de  facto  has  taken  place,  the  Court  will  not  inquire 
further.  But  when  administration  is  sought,  as,  according 
to  the  canon  law  a  priest  is  required  to  celebrate  a  mar- 
riage, it  refuses  administration  if  the  proper  solemnities 
have  not  been  performed. 

In  Patteson  v.  FaiDceU{d),  T.  T.,  1836,  and  in  Weir  v. 
Weiry  Hil.  T.,  1 837,  the  parties  came  forward  claiming  adini- 

(a)  Poynter's  Law  of  Marriage,  p.  8.  (A)  Ec.  L.  581. 

(c)  Wigmore*8  case,  2  Salk.  438 ;  hordi  FitxmmtrictM  case,  2  Hagg.69i 
Bunting  t.  Lepingwell,  4  Rep.  29. 

(</)  Rex  y.  Inhalntanti  of  Brampton^  10  East.  288 ;  Lantomr  t.  TeeM 
8  Taan.  830;  Rex  t.  Fielding,  4  Howell's  SUt  Trials,  1327. 
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lustration,  on  the  ground  of  a  marriage  by  a  Presbyterian       1841. 
clergyman,   without  showing  that  the   two    parties  were      Smith's 

v/ABB* 

Presbyterians  of  the  same  persuasion.  An  objection  was 
taken,  that  in  order  to  give  title  to  administration  in  the 
Ecclesiastical  Court,  the  party  was  bound  to  allege  and 
prove  the  two  persons  to  be  Presbyterians,  and  the  Court 
accordingly  refused  administration  on  the  authority  of 
Hoyden  v.  Gould ;  but  it  was  never  alleged  that  the  marriage 
was  not  good.  The  same  was  the  case  in  Lemon  v.  Lemon. 
The  only  point  decided  there  was,  that  an  irregular  mar- 
riage did  not  give  a  title  to  administration.  The  other 
point  was  not  before  the  Court,  and  the  observations  of  the 
learned  judge,  however  entitled  to  the  highest  respect, 
were  extra-judicial. 

I  shall  next  come  to  the  statutes.  The  21  &  22  Geo.  III. 
c.  25,  is  in  some  respects  declaratory,  in  others  it  is 
enacting.  It  is  enacting  so  &r  as  it  g^ves  marriage 
celebrated  according  to  the  act  an  effect,  which  they  could 
not  have  had  before  the  statute.  It  is  declaratory  that  the 
marriages  were  good,  and  always  good,  to  make  the  issue 
legitimate,  but  defective  only  in  those  cases  where  the 
Ecclesiastical  Court  requires  all  the  ceremonies  to  be 
observed. 

Brady,  C.  B. — Is  there  any  case  in  which  the  issue 
of  a  marriage  contracted  per  verba  de  presently  have  been 
held  entitled  to  recover  a  real  estate,  or  where  the  widow 
has  been  held  entitled  to  dower. 

Sir  T,  Staples. — Whenever  in  real  action,  an  issue  of 
ne  unque  accouples  in  loyal  matrimonie  is  joined,  a  writ 
issues  directed  to  the  Bishop.     He  must  decide  according 
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1841.        to  the  ecclesiastical  law,  and  he  would  return  against  tk 
Smith's      marriage  if  all  the  oerenxinies  were  not  perfimned.     But 

Case 

that  is  only  in  cases  of  real  actions.  In  ejectment,  tbe 
question  would  be  tried  by  a  jury,  and  the  marriage  woqU 
clearly  prevail(a).  With  regard  to  the  observations  ct  Dr. 
Miller,  in  Lemon  v.  Leman^  on  the  Saxon  law ;  whatenr 
the  usaffe  may  have  been  as  to  the  intervention  of  a  priest, 
that  intervention  cannot  be  considered  so  essential  as  to 
render  the  marriage  void.  It  would  be  highly  inconvenient 
and  prejudicial,  if  doubts  should  be  raised  as  to  the  validity 
of  marriages  performed  by  dissenting  clergymen.  On  tb 
whole  we  submit  that  this  marriage  is  not  void,  and  eren 
if  it  is  voidable,  it  cannot  be  objected  to  here. 

Mr.  Whiteside  in  reply. 

If,  in  point  of  law,  this  is  not  a  valid  marriage,  the 
Court  will  not  be  influenced  by  the  inconvenience  which 
may  result  from  its  decision.  In  Rex  v.  Wilson,  (hnagh  Sum- 
mer Assizes,  1828,  and  in  Rex  v.  HnUiday,  1838,  before 
Baron  Pennefaiher,  the  marriage  was  held  to  be  void.  The 
statutes  attest  this  principle,  that  it  was  well  understood 
that  the  law  of  Ireland  required  a  religious  ceremony 
to  make  a  good  marriage.  The  17  &  18  Car.  I.  e.  ^ 
was  deemed  necessary  by  the  legislature  to  validate 
the  marriages  which  had  been  celebrated  before  Justices  of 
the  Peace  during  the  usurpation.  If  marriage  was  a  con- 
tract, where  was  the  necessity  for  this  Act  of  Parliament  ? 
There  is  a  body  of  legislation  irrespective  of  the  argument, 
under  the  common  law  of  England,  which  shows  that  the 
understanding  was,  that  it  was  necessary  there  should  be  a 

{a J  Buniin(f*ft  case,  Moor,  170. 
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religious  ceremony.  What  is  the  value  of  the  58  Geo.  III.        ig4i. 


c.  81,  if  a  contract  per  verba  de  presenti  was  a  valid  mar-  Smith's 
liage  ?  What  was  the  object  of  that  act  if  such  was  the 
law  ?  It  is  a  statutable  declaration,  that  contracts  per 
verba  de  presently  until  they  were  enforced  in  the  Ecclesias- 
tical Court,  were  of  no  validity.  It  was  the  sentence  of 
the  Court  which  gave  them  validity,  and,  therefore,  the 
statute  enacted  that,  for  the  future,  no  such  contract  should 
be  enforced.  It  is  true  there  was  a  regular  marriage  and 
an  irregular  marriage ;  then,  to  which  of  these  marriages 
does  the  statute  of  bigamy  refer.  K  the  reg^ar  marriage 
was  the  only  one  recognized  by  the  statute  law,  and  if  it 
takes  no  notice  of  a  contract,  then  a  regular  marriage 
must  be  the  marriage  alluded  to  in  the  statute  of  bigamy. 
In  M^ Adams  v.  Waiker{a)^  Lord  Eldon  took  a  distinction 
between  a  marriage  which  would  be  sufficient  to  convict  a 
man  of  bigamy,  and  a  marriage  for  civil  purposes.  A 
contract  cannot  be  that  which  the  legislature  meant,  in 
order  to  festen  on  a  party  the  penalty  of  bigamy. 
JLathrop^s  case  does  not  affect  this  question,  because  the 
marriage  there  was  between  two  dissenters.  In  Rex  v. 
M^Lauffhliuj  it  is  not  stated  whether  the  clergyman  was  in 
orders.  That  was  not  a  solemn  adjudication  in  full  Court, 
but  the  decision  of  a  single  Judge.  Bunting's  case  proves 
that  a  contract,  per  verba  de  presently  was  not  sufficient  to 
invalidate  a  second  marriage,  unless  followed  by  a  sentence 
of  the  Ecclesiastical  Court.  This  is  not  a  marriage  even 
for  civil  purpose(i),  much  less,  is  it  sufficient  to  convict  a 
man  of  a  crime.     The  case  of  Hayden  v.  Gould  was  con- 


(a)  I  Dow.  186. 
{b)  TwUden  v.  Payne,  \  Sid.  13;  Elliot  v.  Guise,  2   Phil.  21  ;  Com. 
Dig.  Baron  &  Feme,  B. 
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1841.        sidered,  and  recognized  in  Bex  v.  Inhabitants  of  iM^fing- 

Smith's      tan(a).     It  was  said  by  the  Solicitor-General,  that  until 

the  Council  of  Trent  no  cleigyman  was  necessary  to  tlie 

validity  of  a  marriage.     That  is  contradicted  by  Selda 

470. 

In  the  case  in  10  f^t,  the  marriage  was  performed 
abroad  by  a  regularly  ordained  priest.  In  Latour  y.  TuM 
the  marriage  was  also  performed  by  a  priest.  There  is  no 
case  in  which  parties  have  recovered  on  a  contract 
per  verba  de  presenti  in  dower.  The  question  must  be  sent 
to  the  bishop,  who  would  certify  that  the  parties  were  not 
married.  No  case  has  been  cited  to  show  that  the  children 
of  such  a  marriage  would  be  legitimate.  Therefore,  all 
the  statutes  taken  together  are  a  legislative  declaration 
that  a  religious  ceremony  is  essential  to  the  validity  of  a 
marriage.  Secondly,  even  if  the  Crown  had  shown  that 
at  common  law  a  contract  was  sufficient,  (which  they  have 
not,)  I  submit,  then,  the  58  Geo.  III.  c.  81,  s.  3,  has 
put  an  end  to  the  question(i). 

The  case  stood  over  until  the  first  day  of  Hilary  Term, 
when  eight  of  the  Judges,  viz.,  Pennefather^  C.  J-» 
Doherty^  C.  J.,  Brady^  C.  B.,  Burton^  J.,  Pennefaihery  B., 
Crampton,  J.,  Torrens^  J.,  and  Baff,  J.,  were  of  opinion 
that  the  marriage  was  invalid,  and  the  conviction  wrong. 
Faster^  J.,  and  Perrin^  J.,  were  of  the  contrary  opinion. 
Bichardsj  B.,  and  Lefroy,  B.,  were  absent. 


(a)  Bur.  Settlement  cases,  232. 
(6)  See  also  Doe  d.  BritwhUth  v.  VardeU,  8  Dowl.  fie  R.  185. 
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1841. 
Anonymous.  ^CarrUkferguM 

Summer 
As9ize», 

JVxR.  Whiteside  applied  to  the  Court  to  try  an  indictment  The  court  has 

no  jnrisdictioii 

for  perjury,  which  had  been  found  by  the  Grrand  Jury,  at  totryanindict- 
8esaionj^  and  remitted  from  thence  to  the  present  assizes ;  quarter  ses- 
but  no  bill  had  been  sent  before  the  Grrand  Jury  at  the  haWng°been 

*v.^^^,.4.  «.««:»r^  8ent  before 

present  assizes.  ^^  q^^^^ 

Jury  at  the 
Aasises. 

Pbrrin,  J.,  doubted  whether  he  had  jurisdiction. 


Sir  T.  Staples  said  it  was  the  constant  practice. 

Mr.  (yHaganj  contra^  objected. 

Pbrrin,  J.,  refused  the  application,  saying  that  no  bill 
haying  been  found  he  had  no  jurisdiction. 


CASES 


OH  THX 


NORTH    WEST    CIRCUIT 


GOING  JUDGES  OF  ASSIZE. 
rhe  Chief  Baron,  and  Mr  Justice  Burtok. 


fi' 


Civil  Side. 


1841. 


e 


Doe  dem.  Shouldham  v.  LAWLOR(a). 

Longford 
Spring  AaaizeM* 

Notice  to  quit  j£j£CTMENT  for  part  of  the  lands  of  BaUyhcEngm. 

Bervod  on  im- 
mediato  lessee, 

eSpUn-  '^^^  defendant  held  a  part  of  the  lands  for  which  th- 
tiff  to  recover  ejectment  was  brought,  as  sub-lessee  to  the  immediate 
from  sub-         tenant  of  the   lessor  of  the   plaintiff.     This   person  hal 

lossee.  *  ^ 

A  distress  for  been  served  with  six  months  notice,  to  quit  on  the  1st  of 

rent  after  the 

expiration  of    May,  1840,  and  had,  in  pursuance  of  such  notice,  gi^TD 

the  six  months, 

fh)m  detcrmi.  up  possession  of  the  portion  of  the  premises  in  his  ovn 
nantcy.isnotaUiunediate  occupation;  but  no  notice  had  been  served od 
mli^u  quit  ^^  defendant,  who  refused  to  give  up  possession  of  the 
part  held  by  him. 

The  lessor  of  the  plaintiff  had  distrained  the  preIlu^e^ 
in  the  month  of  September,  1840,  for  the  rent  due  on  the 

(o)  The  cases  of  thi>  Circuit  were  omitted  in  tht-ir  propto*  pUce. 
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1st  of  November,  1839,  and  again  on  the  9th  of  Novem-        1841. 

ber,  1840,  for  the  rent  due  Ist  May,  1840;  and  the  par-  Shouldham 
ticulars  of  demand  served  in  both  cases  were  addressed     Lawlob. 
^'  to  Michael  Latolor^  tenant  in  possession." 

Mr.  Brooke,  Q.  C.  for  defendant,  submitted  that  he  was 
entitled  to  a  nonsuit,  or  to  a  direction  to  the  jury  to  find 
for  him,  on  the  grounds — first,  that  no  notice  to  quit  had 
been  served  on  the  defendant ;  and  in  the  second  place, 
that  even  if  the  notice  to  quit  proved,  were  sufficient  to 
enable  plaintiff  to  recover,  that  notice  had  been  waived  by 
the  distress  on  the  9th  of  November,  and  by  the  particu- 
lars of  demand  served  on  the  defendant.  The  six  months 
given  by  the  statute  for  distraining  after  die  determination 
of  the  tenantcy,  expired  on  the  1st  November,  and  the 
landlord  cannot  be  permitted  to  say  that  he  has  done  an 
illegal  act,  which  the  distress  on  the  9th  of  November 
would  be,  unless  it  be  treated  as  a  waiver  of  the  notice 
to  quit. 

Burton,  J.,  said,  the  notice  to  quit  served  by  the 
lessor  of  the  plsdntiff  on  his  immediate  tenant  was  sufficient 
to  entitle  him  to  recover  from  the  sub-lessee,  and  refused 
on  the  second  ground  to  nonsuit,  or  to  direct  the  jury  to 
find  for  the  defendant,  but  gave  leave  to  defendant  to  move 
the  Court  above  to  have  a  verdict  entered  for  him,  if  the 
Court  should  be  of  opinion  that  the  Judge  should  have 
directed  the  jury  to  find  for  the  defendant  on  the  ground 
of  waiver  (a). 


(a)  See  Lessee  Dwyer  v.  Peacock^  2  Fox  &  Sm.  34 ;  Lessee  Ashhrook 
V.  D&wling^  Bat.  13. 
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1841.  BoTD,  Appellant — Carraher,  Respondent. 

Cavan   Spring 
Assizes, 

Action  for  £20  X  HE  civil  bill  in  this  ease  was  for  £20,  loss  and  damage, 
mage  sustain-  and  expenses,  which  the  plaintiff  sustained  by  means  of  the 
of  defendant  defendant  having,  on  the  27th  day  of  February,  1839,  sold 
pf^nUfr ahorse  Plaintiff  a  bay  horse  for  the  siun  of  £27  J0&,  which  horse 
which  he  war-  ^jefQ^^    ^nd  at  the  time  of  sale  and  delivery,   defendant 

ranted  sound,  ^  ^ ' 

but  which  was  warranted  and  engfafifed  to  be  all  riffht,  and  to  draw  peace- 
unsound.  ®^  °    '  '^ 

Held,  to  be      ably,  and  to  be  free  from  vice ;  but,  contrary  to  the  said 

within  the  ci- 
vil bill  juris-     warranty    and    engagement,    the    said  horse    was    then 

diction,  and  is 

substantially     unsound,    and   lame  in   one   of  his   feet,  in  consequence 
assumpsit.        whereof  plaintiff  sustained  loss,  damage,  and  expenses  to 
the  amount  aforesaid.     Decree  for  plaintiff — appeal. 


Mr.  Major^  Q*C.,  for  the  appellant,  contended  that  the 
civil  bill  was  void,  as  seeking  to  recover  larger  damages 
than  the  Assistant- Barrister's  jurisdiction  extended  to  in 
cases  of  this  kind,  and  cited  the  case  of  Reilly^  appellant — 
Mayne^  respondent(a). 

Mr.  Sheil^  for  the  respondent.  This  is  not  like  the  case 
of  ReiUy  and  Mayne^  but  is  in  substance  an  action  of 
assumpsit;  Robinson^  appellant — Hvghes^  respondeut(&). 

Bradt,  C.  B.y^reserved  his  decision,  and  on  the  following 
morning  delivered  his  opinion  that  the  civil  bill  was  within 

(o)  I  Craw,  k  Dix.  C.  C.  443.  (6)  I  Cr.  &  Dix.  C.  C.  405. 
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the  jurisdiction ;  it  was  an  action  on  the  case,  founded  on  a  1841. 

promise.     Formerly  it  was  the  practice  to  declare  in  this  Botd 

way ;  the  case  of  BMnaan  and  Hughes  was  an  a  fortiori  Cabrarbb. 
one ;  therefore,  affirm  the  decree. 


1841. 

O'Reilly,  Appellant;  O'Rbilly,  Respondent.         ^« r— ^ — 

Cavan  Spring 
Assizes. 

OlVIL  bill  ejectment  under  the  66th  Geo.  IIL  chap.  88.  In  ejectment 

against  over- 

Decree  and  appeal.  orerholding 

tenant  where 
defendant 

The  appellant  claimed  under  a  lease,  one  of  the  lives  the  ^ves  in 
in  which  he  alleged  was  still  in  existence.     The  lessor  in  bSne^theju-" 
the  lease  was  dead,  and  there  had  been  an  assignment  of  Jh^jJ^^^f^i^ 
the  reversion  to  the  respondent.  Barriater  is 

^  not  ousted. 

The  56  Geo. 
III.  c.  88,  does 

For  the  respondent,  it  was  contended  that  the  party  who  not  except 

title  from  the 

^was  stated  by  the  appellant  to  be  the  cestui  que  vie  was  a  ciyil  bill  jnrb- 
different  person,  and  that  all  the  lives  were  dead. 


Mr.  Major ^  Q.  C,  proposed  to  g^ve  evidence  of  this 
fact. 

Mr.  Sheil  for  the  appellant. — This  case  involves  the  ques- 
tion of  title  to  land  which  the  Court  has  no  jurisdiction  to 
try.  [Bradt,  Chief  Baron. — You  may  suggest  this,  that 
if  it  appears  doubtful  that  the  life  in  the  lease  was  in 
existence,  the  termination  of  the  tenantcy  would  not  then 
be  proved,  and  the  jurisdiction  would  be  ousted ;  but  you 
cannot  urge  that  I  am  not  to  hear  evidence  to  show  that 
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1641.  the  party  is  an  oTerholcting  tenant.]  The  case  of  Lowrtf 
O'RjoLLY  y.  Whiteside,  heard  before  Baion  PeMmefiUher  on  tins 
O'RsxLLT.  circilit,  was  a  case  pvecisely  like  the  present,  the  only 
question  being  whether  the  last  sorviying  eedtd  que  w 
was  alive  or  dead,  and  in  that  case,  and  also  in  the  case 
of  Madigan  v.  Marquis  of  Waterford(a)j  the  Court  con- 
ceived that  title  was  drawn  in  question,  and  that  the  juiis- 
diction  was  therefore  ousted. 

Major ^  Q.  C. — To  carry  the  intention  of  the  legislature 
into  effect,  title  must,  to  some  extent,  be  gone  into  to 
enable  the  Assistant-Barrister  to  exercise  the  jurisdictioQ 
conferred  by  the  56th  Geo.  III. 

Brady,  Chief  Baron. — The  66  Geo.  III.  c.  88.  con- 
tains no  exception  of  title ;  and  I  am  of  opinion  that  the 
jurisdiction  which  it  confers  cannot  be  exercised  without 
holding  that  cases  of  title  must,  as  far  as  they  are  neces- 
sary to  uphold  that  jurisdiction,  be  investigated.  The 
death  of  the  lessor,  for  instance  in  the  present  case,  in- 
volves a  clear  case  of  trying  title  to  the  reversion.  Wtl 
great  respect  therefore  for  the  decisions  cited  on  the  other 
side,  this  is  a  case  in  which  the  parties  may  go  into 
evidence. 

The  respondent  then  went  into  evidence,  and  the  Court 
affirmed  the  decree. 


(a)  Napier's  Cit.  Bill  Dig.  2nd.  edit.  30. 
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and ,  Appellants — Smtlet,  Respondent.  i84l. 


V 

Cavan  Spring 
Assizes, 

JLHE  ei?il  bill  in  this  case  was  for  the  amount  of  an  civil  bill 
I  O  U,  passed  to  the  plaintiff  by  the  defendants.     Decree  one  of  whom 
for  plaintiff,  and  appeal.  j"int^iJu°l' 

Dismiss  as  to 
minor  on  the 
merits,  and  as 

It  appeared  that  one  of  the  appellants  was  under  age  to  the  other 
when  he  executed  the  I  O  U,  and  that  it  was  given  to  without  preju- 
secure    payment    for    some    medicines  supplied   by   the 
respondent  to  the  minor's  father. 


It  was  urged  for  the  appellants  that  as  one  of  the  parties 
proceeded  against  was  a  minor,  the  civil  bill  must  be 
dismissed  as  to  both. 

Brady,  C.  B.,  assenting,  reversed  the  decree,  and 
dismissed  on  the  merits  as  to  the  minor,  and  without  pre- 
judice as  to  the  other  appellant 


308  CASES  ON  THE  NORTH  WEST  CIRCUIT. 


Boyle,  Appellant — M^Goybrn,  Respondent. 


1841. 

Cavan  Spring 
As9ize$, 

SJIH.®^/'"'    The  civil  bill  was  for  £5,  being  one  year's  additional  rent 

additional  rent  '  o  ^ 

for  sab-letting,  of  defendant's  holdinir  under  plaintiff,  dae  and  ending  1st 

contrary  to  oo-  ®  r  »  o 

Tenant  in  lease.  May,  1840,  by  lease,  dated  1st  October,  1823,  which  lease 

is  a  proceeding 

on  a  penal  co-  contains  a  covenant  to  the  effect  following,  that  if  the 
not  within  defendant,  his  heirs  or  assigns,  should  at  any  time  during 
diction.  *  ^^  demise  sublet  the  premises,  or  any  part  thereof,  without 
the  leave  of  the  plaintiff,  his  heirs  and  assigns,  tke 
defendant,  his  heirs  and  assigns,  should,  during  the  con- 
tinuance of  the  lease,  pay  an  additional  rent  of  £5,  oTer 
and  above  the  other  rent,  reserved,  payable,  and  to  be 
recovered  by  the  same  means  as  the  said  reserved  rent; 
notwithstanding  which  covenant  defendant  let  part  of  Iiis 
holding  to  Matthew  M^Cabe,  by  reason  whereof  plaintiff 
deserves  to  have  and  recover  said  additional  rent. 

Dismiss  on  the  gp*ound  that  this  was  an  action  on  a  penal 
covenant.     Appeal. 

Mr.  Major,  Q.C.,  for  the  appellant,  argued  that  the 
additional  rent  was  in  the  nature  of  liquidated  damages, 
and  cited  Birch  v.  Stephen8on{a),  [Bradt,  C.  B. — On 
the  authorities  this  is  liquidated  damages,  but  that  is  not 
the  question.  Is  it  not  an  action  on  a  penal  covenant?] 
It  is  a  covevant  to  pay  a  particular  sum  upon  the  breach  of 
another  covenant. 

(a)  ChiUy  on  Contracts,  2nd  edition,  680. 
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Brady,   C.   B. — I  agree  with  Mr.   Major  that   this        1841. 


demand  is  in  the  nature  of  stipulated  damages,  and  not  to  Btolb 
be  considered  as  a  penalty ;  but  whether  it  is  the  one  or  the  M*GoYXRir. 
other,  this  action  is  a  proceeding  on  a  penal  covenant. 
The  reason  why  actions  on  penal  covenants  are  excepted 
is,  that  it  might  lead  to  very  complicated  issues  as  to  modes 
of  farming  and  otherwise.  I  am,  therefore,  of  opinion,  that 
a  case  of  this  kind  comes  within  the  exception  in  the 
8tatute(a)  ;  therefore,  let  the  dismiss  be  affirmed. 


»      ■  "^  I 

I 


ra)  6  &  7  Wm.  IV.  c.  75,  s.  1. 


Bradt,  and  Others,  Appellants — Flood,  Respondent.      ^    ^^^'     ^ 

Caoan  Spring 
Auizea. 

Kj  I  VIL  bill  for  £6,  "  so  much  money  lodged  with  Arnold  Court  will  not 
*'  Porter  J  in  the  month  of  October,  to  be  given  to  de-  Bill  to  recover 
**  fendants,  provided  defendants  would  procure  John  Flood,  ^^^  w^the^ 
«  plaintiflF's  son,  to  be  acquitted  of  a  charge  of  waylaying,  fo" an  aiegS" 
**  in  which  plaintiffs  were  prosecutors,  and  said  John  Flood  5^  "^^^^  **** 
**  was  traverser,  which  sum  defendants  received  firom  ssdd 
**  John  Porter,   and  said  John  Flood  was  convicted,   by 
*^  reason  whereof  plaintiff  sought  to  recover,  &c." 

Bbady,  C.  B. — I  will  not  try  this  case.  You  are  parties 
to  an  illegal  contract,  and  whoever  has  got  the  money  I  will 
allow  him  to  keep  it. 
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1841. 


Cavan  Spring 
A$$iz€». 


Nugent,  Appellant — Barnbs,  Respondent 


Apartyserred  JliJECTMENT  against  respondent  as  an   overhoIdiM 

with  notice  to  ,  . 

quit  on  the  let  tenant,  on  a  notice  to  quit  at  November. 

November, 

oiFered  to  giye 

np  the  pre-  ^  ,,  i    •  1 1  i 

mises,  at  the        The  appellant  not  being  able  to  prove  the  oommence- 
notioT  to  qidt,  nient  of  the  tenantcy  was  dismissed  below,  and  appealed. 

if  he  got  half 
a  year's  rent. 

^^nT^th       ^  ^^  heasmg  of  the  appeal,   the  plaintiTs  agent 
proof  of  com-  proved  that  the  defendant  came  to  him  and  offered  to  rive 

menoement        '^  ° 

tenantcy.  up  possession  at  November,  if  he  got  his  half  year's  rent 
remitted :  the  person  who  served  the  notice  to  quit,  also 
proved  that  the  defendant,  on  being  served  with  the  notice 
to  quit,  said,  **  if  the  plaintiff  does  his  best  he  cannot  put 
me  out  before  January." 


Mr.  Shell  for  appellant,  submitted  that  this  evidenoe 
threw  on  defendant  the  onus  of  proving  that  the  teDsntcy 
comjnenced  at  a  different  period — Robb^  ^pellant — Culh, 
respondent(a). 

Brady,  C.  B,  thought  the  £BM;ts  proved  did  not  anoust 
to  a  suflScient  admission  on  the  part  of  the  tenant,  that 
his  tenantcy  commenced  at  November,  and 

Affirmed  the  diamisB- 


(a)  I  Cr.  k  Dix.  C.  C.  279. 
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McDonald,  Appellant — Monahan,  Respondent.         ^     ^^^'     ^ 

Cavan  Spring 
Astizes, 

±  HIS  was  an  ejectment  against  the  defendant  who  had  A  copy  of  the 
obtained  his  discharge  as  an  insolvent  debtor  brought  by  the  provisional 

assignee  to  the 
assig- 

from  the  insolvent  certain  premises  returned  in  his  sche-  of^he^lnsol- *' 
dule.    Decree  for  plaintiff — appeal.  ^®5.*  Court,  is 

*  *  *  sufficient  evi- 

dence without 
production  of 

Mr.  Shiel  for  respondent,  handed  in  the  following  docu- the  original 

assignment. 

ments,  under  seal  of  the  insolvent  Court,  viz. — copies  of  the 


plaintiff  as  assignee  of  his  estate  and  effects,  to  recover  general 


insolvent's  petition  to  be  discharged — his  schedule — the 
vesting  order — the  assignment  to  the  provisional  assignee, 
and  by  him  to  the  respondent. 

For  the  appellant  it  was  contended  that  the  original 
assignment  by  the  provbional  assignee  to  the  plaintiff 
should  have  been  proved. 

Mr.  Shiel,  contra. — The  assignment  is  a  proceeding  in 
the  Court,  and  a  copy  of  it  is  made  evidence  by  the 
statute(a). 

Brady,  C.  B. — The  assignment  to  the  general  assignee 
is  to  be  entered  on  the  proceedings  of  the  Court ;  and  the 
3  &  4  Vict.  c.  107,  makes  a  copy  of  any  such  proceeding 
evidence.  I  must  therefore  admit  these  documents  to  be 
given  in  evidence. 

(a)  3  &  4  Vict.  0.  107. 
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CROWN  SIDE, 


1841. 

Longford 
SpringAs$ize$, 

Prisoner  in- 
dicted for  that 
he  and  others 
assaulted  pro- 
secutrix with 
intent  that 
P.  C.  should 
ravish  her. 
Christian  name 
of  P.  C.  must 
be  proved. 


Dunmurry's  Case. 

X  HE  prisoner  was  indicted  for  that  he  with  others  had 
assaulted  Margaret  BtaJty^  with  intent  that  PeUr  Conxsm 
should  ravish  her :  there  was  a  second  count  charg^g  the 
prisoner  with  a  common  assault  upon  Margaret  Beaty. 

It  appeared  in  evidence  that  the  prisoner  and  a  peison 
of  the  name  of  Corcoran  assaulted  the  prosecutrix  with  the 
intent  in  the  indictment  mentioned ;  but  the  witness  bang 
unable  to  state  what  was  the  christian  name  of  Coram» 
(who  was  still  at  large). 


Brady,  C.  B.  directed  the  jury  to  acquit  the  prisoner 
on  the  first  count,  and  he  was  found  g^ty  of  the  commoo 
assault. 


1841. 


Cordial's  Case. 


Longford 
SpringA»size$, 

A  party  in.      X  HE  prisoner  and  others,  who  had  been  arraigned  on  a 
der  to  which    indictment,  charging  them  with  the  murder  of  WiUiam 
not  guiUy.  wiU  Cordial^  to  which  they  had  pleaded  not  guilty,  applied  to 
mUt^tr^th-  ^®  ^^^^  ^  ^  permitted  to  withdraw  their  plea,  and  to 
J[:;:^SStTof  P^^^  S^^y  ^^  manslaughter. 

manslaughter. 


SPRING  ASSIZES,  4  VICT.  313 


Counsel  for  the  Crown  left  the  matter  in  the  hands  of       1841. 

the  Court ;  and  Cordial's 

Cass. 


Burton,  Justice,  refused  to  gprant  the  application. 


Collins'  Case.  ^     ^^^'    . 

Cavan  Spring 
Asiizea. 

X  HE  prisoners  Robert  CoUins  and  Anne  Collins  were  in-  Indictment 

charging  two 

dieted  for  that  they,  at  Cavan,  on  the  12th  of  April,  1840,  (huBbsnd  and 
105  bank  notes,  being  valuable  securities  for  £5  each,  with  a  feloni- 
and  of  the  value  of  £5  each,   the  property   of  -fl^'i*''^  We  acq^tted 
Murray i   feloniously  did  steal,    take,   and  carry  away :  "on?of  hS^" 
there  were  other  counts  stating  the  property  to  be  ^'^^^/^'tij^-.K 
fifoods  and  chattels  of  Duncan  Robinson :  there  was  also  a  band  is  not 

^  entitled  to 

count  charging  Anne  CoUins  with  receiving  a  part  of  the  Acquittal  on 

the  ground 

Stolen  property,  knowing  that  the  same  had  been  stolen,  that  indict- 

rm  ,  111  .1  ment  charges 

The  prisoners  pleaded  not  guilty.  the  takin  to 

he  joint. 

In  the  course  of  the  evidence  it  appeared  that  the  female 
prisoner  was  the  wife  of  Robert  Collins. 

Mr.  Doherty  and  Mr.  Peebles  submitted  that  Anne  Collins 
should  be  acquitted  {Maiihew^s,  11),  and  the  Court  assent- 
ing, it  was  then  urged  that  there  should  be  a  general 
acquittal  of  both  prisoners,  as  both  being  arraigned  on  an 
indictment  charging  them  with  a  joint  taking :  if  any  one 
of  the  parties  is  acquitted  the  other  cannot  be  convicted ; 
Regina  v.  ConoUy  and  Huffhes{a)y  tried  before  Chief  Justice 


(a)  1  Cr.  &  Dix.  Ab.  N.  P.  C.  280. 
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1841 

^^C^^^]^^^  Bushe.     In  an  appeal  heard  before  the  Chief  Baron  duiing 
Case.       ^{^^  present  assizes,  one  of  the  defendants  was  a  miiior, 
and  the  process  stating  a  joint  liability,  the  Chief  Baron 
dismissed  the  civil  bill(a). 

Mr.  Brooke,  Q.  C.  and  Mr.  Sprouk. — The  case  before 
the  Chief  Justice  was  a  case  for  receiving ;  but  it  is  not 
the  case  that  in  every  instance,  where  parties  are  indicted 
for  robbery,  there  must  be  a  general  acquittal,  if  one  of 
the  parties  charged  should  be  found  not  g^ty. 

Burton^  Justice,  was  of  this  opinion ;  but  said  he  wooU 
reserve  the  case  for  the  opinion  of  the  twelve  Judges,  if 
counsel  for  the  prisoners  would  inform  him  in  the  ooune 
of  the  assizes  that  they  would  undertake  to  azgue  tbe 
question. 

This  was  not  done,  and  the  jury  found  Robert  CoBuUf 
guilty ;  Anne  CoUinsy  not  guilty. 


{h)  Ante,  page  907. 


CASES 


ON  THX 


CONNAUGHT    CIRCUIT. 


GOING  JUDGES  OF  ASSIZE 
The  Chief  Baron« — Baron  Richards. 


Civil  Side, 


Lane,  Appellant — Connolly,  Respondent.* 


1841. 


Gaboajf  Spring 
Assizes. 

XJECREE    in   the   Manor   Court  of    Dunkellin,    and  Manor  Court 

sammons  most 
appeal.  be  served  three 

clear  days  be- 
fore the  day  of 

Mr.  Casserfyj  for  the  appellant,  objected  that  the  sum-  Cer^cauTof 
mons  in  the  Court  below  was  bad :  it  should  bear  date  fppe^^lf  **^*' 
seven,  and  be  served  three  days  before  the  day  on  which  ^^S^  ?5®- 

'f  ^  cient  eyidence 

the  Court  was  held  ;  sec.  3  of  7  Geo.  IV.  c.  41.    Here  the  ofnoticetothe 

respondent. 

date  of  the  summons  was  21st  August,  1840,  and  the 
Court  was  held  on  the  24th  August.  A  notice  was  served 
on  the  Seneschal,  warning  him  of  the  want  of  jurisdiction. 


Ball,  J. — There  are  no  words  in  the  section  of  the  Act 
referred  to,  negativing  jurisdiction  if  the  summons  be  not 

*  This  case  stood  over  from  last  part. 
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1841.        issued  seven  days  before  the  holding  of  the  Court.    Tin 


l*^n       negative  words  only  apply  to  the  service  of  the  summons. 

Vm 

ComioLLT.  But  here  the  sommons  was  not  served  within  the  time 
specified  by  the  Act,  and  the  decree  most,  therefore,  be 
reversed* 

« 
Mr.  Batiij  attorney  for  the  respondent,  stated  that  the 

appellant  had  not  given  notice  of  the  appeal(a). 

A  certificate,  signed  by  the  Seneschal  of  the  Manor,  was 
produced,  which  stated  that  the  defendant  had  duly 
appealed. 

Ball,  J. — The  certificate  of  the  Seneschal  is  suffident 
evidence  of  notice  to  the  respondent(&). 

Decree  reversed. 


(a)  Aynew^  appellant — Cupples^  respondent,  1  O.  &  Dix.  C  C  420. 
(6)  See  APClaney,  appelluit — Kennedy,  respondent,  I  Cr.  k  Dix.  €•  C 


1641 

^ — ^  CoRSCADDEN,  Appellant — Hanlt,  Respondent. 

Leitrim  Sum- 
mer Ainzee. 

Dismiss  below  O I VIL    BILL    for  use  and    occupation    against   the 

ftnd  appeal. 

Appellant  not  defendant  below,  (respondent) ;  dismiss  and  appeal. 

having  at- 
tended in  per- 
son in  the 
Court  below, 

paid  the  solicitor  for  the  respondent  double  costs.  Held,  that  he  should  have  psid  or 
lodged  treble  costs,  but  respondent  waived  his  right  to  object  by  accepting  doubk  ootts. 
Diamiis  reversed ;  respondent  bound  to  pay  back  stngle  costs. 


SUMMER  ASSIZES,  6  VICT.  317 

In  this  case  the  appellant  had  not  appeared  in  person        1841. 
below,  but  had  done  so  by  attorney,  and  consequently  being  CoKsciJixif 
unable  to  join  in  the  usual  recogiiizance  before  the  Barris-      Haitlt. 
ter,  he  had  paid  to  the  respondent's  solicitor  double  the 
costs  of  the  decree. 

Mr.  Keogh^  for  the  respondent,  now  took  a  preliminary 
objection  to  the  appeal,  that  the  appellant  should  have 
lodged  trMe  costs.  The  power  of  paying  those  double 
costs  is  given  to  the  defendant,  not  appearing  in  person 
below,  in  lieu  of  the  recognizance  in  which  he  was,  by  the 
old  Act,  (a)  required  to  join  to  prosecute  the  appeal.  But 
the  section(ft)  giving  this  power,  expressly  declares  that  he 
shall  perform  "the  other  requisites  as  to  appeals  now 
required  by  law,  (save  as  to  such  recognizance").  Those 
requisites  are  payment  or  lodgment  of  the  single  costs^  and 
the  affidavit  by  the  attorney  of  probable  cause  for  reversing 
the  decree.  Therefore,  the  treble  costs  are  clearly 
necessary. 

Mr.  Slacks  solicitor  for  the  appellant,  contra^  referred  to 
Fowler  v.  Brien(c). 


(a)  36  Geo.  III.  c.  25,  s.  31. 
(6)  6  <s  7  Wm.  IV.  c.  75,  8.  31—"  And  whereas  plaintiffs  and  de- 
fendants, appearing  by  attorney,  and  not  attending  in  person,  at  the 
quarter  sessions,  are  deprived  of  this  right  to  appeal  by  reason  of  their 
being  necessary  parties  to  the  recognizance  to  prosecute  such  appeal, 
be  it,  therefore,  enacted,  that  in  case  of  the  absence  of  any  such  plaintiff, 
it  shall  and  may  be  lawful  for  him  to  enter  an  appeal  without  entering 
into  such  recognizance,  upon  paying  the  defendant,  or  depositing  with  the 
Clerk  of  the  Peace  double  the  costs  of  such  dismiss,  and  performing  the 
other  requisites  now  required  by  law  in  cases  of  appeal,  (save  as  to  such 
recognizance,  &c.*') 

(c)  1  Cr.  k  Diz.  C.  C.  576,  and  see  Moaa  v.  Madden,  Ibid.  581. 
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1841  Bradt,  C.  B I  am  not  disposed  to  decide  with  the 


Com80Ai>]>BH  authority  which  has  been  cited.  The  Acts  of  Parliament 
Hamlt.  are  not  without  confusion;  but  I  am,  upon  the  entire, 
disposed  to  think  that  the  treble  costs  should  be  either 
lodged  or  paid.  The  old  Act  clearly  pointed  out  the 
requisites  which  the  appellant  was  bound  to  perform  before 
he  could  appeal.  The  first  of  these  was,  that  he  should 
pay  the  single  costs,  which  the  defendant  below  was  entitled 
to  whether  there  was  an  appeal  or  not,  or  whether  die 
appellant  succeeded  or  not  in  the  Court  above.  Another 
was,  that  he  should  enter  into  recognizance  for  40f  • ;  and 
for  that  recognizance  the  new  statute  substitutes  the  deposit 
or  payment  of  the  double  costs.  But  I  cannot  think  it  in 
any  way  renders  the  payment  of  the  single  costs  unneces- 
sary. In  this  case,  therefore,  I  must  dedde  that  the  appeal 
is  improperly  lodged.  But,  then,  the  solicitor  for  the 
respondent  has  accepted  the  double  costs.  He  should  have 
declined  to  accept  them.  By  his  not  doing  so,  I  think  he 
has  waived  his  right  to  object ;  and  upon  the  merits  I  must 
reverse  the  dismiss.  There  remains  the  question  of  the 
costs,  they  having  been  paid  to  the  attorney.  How  am  I  to 
act  as  to  them  ?  I  will  direct  the  attorney  to  pay  back 
single  costs,  and  the  respondent  here  to  pay  the  costs  of 
the  appeal,  which  I  conceive  to  be  in  the  discretion  of  ^ 
Court. 


SUMMER  ASSIZES,  6  VICT.  319 


CROWN  SIDE. 


1841. 

Be  Hbalt.  ilofcoiiijiioii 

Summer 
A»iixe$, 

XHIS  was  a  presentment  passed  by  the   Grand  Jury  Magistrates 
subject  to  the  opinion  of  the  Judge,  whether  a  magistrate  surety  for  con- 
could  be  surety  for  the  due  performance  of  the  contract.      ^ork  ap^^ed 

of  at  sessions 
at  wiiich  they 

Mr.  Elaheney  appeared  on  behalf  of  the  contractor  to  ^^^^^J^^ 
support  the  presentment.  ^Z* 


Brady,  C.  B. — This  case  must  be  governed  by  the 
concluding  paragraph  in  the  47th  section  of  the  Grand 
Jury  Act(a).  The  words  are — *^that  no  magistrate  of 
the  county,  or  cess-payer,  shall  undertake  or  be  interested 
in  any  contract,  &c."  In  a  note  to  Mr.  Porter's  work  on 
the  Grand  Jury  Acts(&),  it  is  suggested  that  unless  the 
meaning  of  the  word  interested  is  taken  to  be  **  beneficially' 
or  ^'directly  interested,"  no  magistrate  or  cess-payer 
would  be  an  objectionable  surety.     I   do  not   take  that 


(a)  6  &  7  Will.  IV.  c.  116,  s.  47— "  Provided,  nevertheless,  that  no 
magistrate  of  the  county  or  cess-payer  shall  undertake,  or  he  interetUd 
in,  any  contract  under  this  Act  for  any  work  approved  of,  or  applied  for, 
at  any  sessions  at  which  he  shall  act,  or  be  capable  of  acting,  as  a  justice 
or  associated  cess-payer ;  nor  shall  any  county  officer,  or  any  person  in 
his  employment,  undertake,  or  be  interested  in,  any  contract  under  this 
Act,  &c." 

(h)  Note  23,  p.  143. 
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1841.  view  of  the  section.  I  think  the  magistrate  is  inUratedj 
Re  Hbalt.  for  he  is  the  person  to  decide  afiterwards  whether  the  con- 
tract has  been  duly  performed.  He  is  to  examine  mto  all 
the  applications  for  contracts,  into  the  conduct  of  the 
county  surveyor,  and  otherwise.  Nor  can  it  be  said  that  as 
sureties  they  are  not  interested — ^they  are  interested  as  iar 
as  men  can  be  by  exposure  to  heavy  penalties  if  the  work 
is  not  duly  performed.  It  is  a  well  settled  rule  of  justice 
*^  that  no  man  shall  be  judge  in  his  own  case."  The  40tb 
section(a)  gives  justices  of  the  peace  a  certain  contronl 
over  the  county  surveyor ;  and  having  regard  to  this,  and 
the  section  before  referred  to,  I  must  refuse  to  fiat  the 
presentment. 


(aj  6  fc  7  Will.  IV.  c.  116,  s.  40^-"  Proyided  that  in  case  of  indispoo- 
tion,  or  other  unayoidable  came,  proyed  on  oath,  to  the  satisfaction  of  tbe 
Grand  Jury,  or  any  three  Jutticea  of  the  Peace,  such  surveyor  may  depvU 
another  person,  ftc.** 


1841. 


Re  Bradley. 


/fOfOOMinofi 

Sumwter 

Aenzee* 

Presentments    1  HIS  was  an  application  on  the  part  of  a  contractor  to 

in  adyanoe  for 

work  to  be  prevent  the  Grand  Jury  re-presenting  to  the  credit  of  the 
gular.  A  oon-  county,  the  sum  for  which  he  had  contracted  to  keep  a 
keepmg  a  road  ^^  ^  repair  during  the  past  half  year,  although  he  had 
ine  a*  toe  "  ^^^  fulfilled  his  contract  by  performing  the  entire  of  the 
S^Ued  "to  ^^'^  within  the  allotted  time,  or  that  they  might  present 
compensation   foj  ^jj^  benefit  of  the  contractor  such  portion  as  the  count) 

unless  he  has  * 

complied  with 

his  contract, 

and  the  Grand 

Jury  may  re-present  the  sum  to  credit  of  county. 
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surveyor  would  consider  him  to  be  fsdrly  entitled  to  for        1841.^ 
such  part  of  the  work  as  had  been  done.  A«  Bbaplst 

Mr.  Blakeney  for  the  contractor.  In  this  case  the  county 
surveyor  refused  to  grant  the  necessary  certificate  to  the 
contractor  in  consequence  of  the  work  not  being  done. 
The  act(a)  specifies  the  course  to  be  adopted  in  such  cases. 
The  54th  section(i)  directs  that  the  county  surveyor  shall 
procure  the  work  to  be  completed,  and  have  the  expense 
deducted  and  repaid  out  of  the  sum  which  would  be  pay- 
able to  such  contractor.  But  there  is  no  section  authori- 
zing the  Grand  Jury  to  re-present.  The  146  th  section(e) 
applies  to  works  not  executed,  and  directs  that  the  sums 
applicable  to  such  works  *^  shall  be  applied  in  such  manner 
and  under  such  direction  as  the  Grand  Jury  shall  appoint 
Jar  the  purpose  of  executing  or  completing  such  works"  The 
H^th  section  which  applies  to  the  re-presenting  of  monies, 
does  not  in  any  manner  rule  this  case,  and  it  is  right  that 
the  contractor  should  be  remunerated  for  the  work  he  has 
done. 


(a;  6  &  7  Wm.  IV.  c.  116. 

(6)  Section  54 — "Provided  always,  that  in  case  it  shall  appear  to 
the  ooonty  suryeyor  at  any  time  during  the  continuance  of  any  contract, 
now  made,  or  hereafter  to  be  made,  for  keeping  any  road  in  repair,  that 
such  road  is  not  in  proper  repair,  he  shall  require  the  contractor  to  put 
the  same  in  repair,  and  if  such  contractor  shall  neglect  to  do  so,  within 
ten  days  after  he  shall  have  been  so  required,  such  sunreyor  shall  cause 
the  same  to  be  repaired,  and  the  expense  thereof  shall  be  deducted  and 
repaid  out  of  the  sum  which  would  be  payable  to  such  contractor,  if  the 
r<^  had  been  kept  in  proper  repair.*' 

(c)  6  fr  7  Will.  IV.  c.  116,  s.  146--"  And  be  it  enacted  that  whencTer 
any  sum  shall  have  been  presented  for  any  work  which  shall  not  be  exe- 
cuted within  the  time,  or  according  to  the  terms  prescribed  by  the  contract 
for  executing  the  same,  it  shall  be  applied  in  such  manner,  and  under 
such  direction,  as  the  Grand  Jury  shall  appoint,  for  the  purpose  of 
executing  or  completing  such  works,  and  shall  be  accounted  for  by  such 
person  so  appointed  to  apply  the  same.*' 
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1841.  The  foreman  of  the  Grand  Jury  mtimated  that  they 


i?«  Beadlbt.  had  acted  under  an  opinkm  of  Judge  Burttmj  expresBed  at 
a  previous  assizes.  They  were  obliged  to  re-present  or 
leave  the  money  in  the  treasurer's  hands. 

Brady,  C.  B. — A  great  deal  of  this  difficulty  arises 
from  the  illeg^  practice  of  presenting  in  advance.  I  hm 
discountenanced  this  practice,  and  the  present  case  pioTes 
its  impropriety.  The  presentment  is  for  work  to  be  done, 
and  it  is  not  done.  By  no  possibility  can  the  contractor 
now  get  the  money.  The  county  surveys  should  certify 
that  he  has  done  the  work  during  a  past  half  year,  bat 
that  is  impossible  as  the  work  has  not  been  done,  there 
being  no  remedy  for  him  unless  the  county  surveyor  took 
the  work  in  hands,  but  he  has  not  done  so.  The  Grand 
Jury  find  the  balance  in  the  hands  of  the  treasurer,  and 
re-present  it  to  the  crecbt  of  the  county.  They  could  not 
give  it  to  the  contractor  for  he  had  not  done  the  work,  nor 
could  they  lay  it  out  on  the  work,  for  the  time  is  past.  I 
must  refuse  the  application. 


1841. 


Roweammm  jgg  LiTTLE. 

Summer 
Assizes, 

The  50th  sec.  j^  HIS  was  a  presentment  for  cutting,  widening,  and  deep- 

of  6  &  7  WilL 

IV.  C.116,       ening  the  several  fords  of  the  river  leading  from  off  tfae 

(Grand  Jury 

Act,)  does  not  road  from  Scramogue  to  Gilhtoum^  and  to  remove  the  sere- 
deepening  beds  ral  barriers  that  obstruct  the  watercourse  which  overflows 
ning  toms-  *  ^^  mail-ooach  road  from  Strokettoum  to  Longfordj  at  Sera- 

Tersely  to  pub- 
lic roaids  for 
the  purpose  of  clearing  the  road. 
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moug€j  to  be  executed  pursuant  to  the  plan,  level  specifica-        1841. 
tioD,  and  report  of  E.  Muhcmyy  Esq. ;  half  of  the  sum  ^  Littis. 
required  to  be  levied  off  the  baronies  of  Rosconnmon  and 
BcJlintobber,  &c.,  and  the  other  half  to  be  subscribed  by 
the  landed  proprietors  who  were  to  benefit  by  the  drainage. 

Mr.  Keogh  on  behalf  of  a  oesfr-payer,  contaided  that 
the  presentment  could  not  be  fiated.  The  work  to  be 
done  18  not  within  the  5(Hh  section  of  the  Grand  Jury 
Act(a).  If  it  is  not  within  that  section  it  cannot  be  sus- 
tained, as  no  other  gives  jurisdiction  to  the  Grrand  Jury. 
The  words  of  the  section  are  ^^  for  breakinef  wideninir,  er 
deepening  drains  on  the  side  of  any  such  road,  and  carrying 
off  the  water  therefrom."  Here  the  drains  are  not  on  the 
side  of  the  road,  but  in  the  words  of  the  presentment  are 
exprefssei  to  \esA  from  off  the  road  bom  Scranuntge*  Besides, 
the  presentment  is  for  deepening  the  bed  of  a  river ,  and 
the  statute  only  ap{die8  to  drains.  If  this  presentment  be 
fiated,  the  Grand  Jury  might  contract  tor  deepening  the 
bed  of  the  Shannon  to  any  extent,  provided  it  ran  trans- 
versely to  any  road  in  the  county. 

Mr.  Fitzffiibon  for  the  presentment. — The  work  is  clearly 
within  the  act.  It  empowers  the  Chrand  Jury  to  present  for 
the  purpose  of  *^  deepening  drains  on  this  side  of  any  sudi 
road  and  carrying  off  the  water  therefromr  These  words 
are  important.  When  the  road  cannot  be  cleared  by  side 
drains  the  work  must  be  done  by  drains  leading  from  them,  as 
is  the  case  here,  and  that  was  the  intention  of  the  legislature 
in   using  the  words    ^^ carrying  off  the  water  therefrom** 


(a)6&7  Will  IV.  c.  116. 
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1841.        Drainage  is  the  best  method  of  eleariiig  the  road  and  the 
Re  Little,   least  expensive,  and  clearly  it  is  within  the  spirit,  if  not 
the  letter  of  the  act. 

Bradt,  C.  B. — I  have  endeavoured  to  find  a  constrac- 
tion  of  the  section  referred  to,  or  some  other  section  of 
the  act,  which  would  enable  me  to  fiat  this  presentment. 
I  cannot  however  do  so.  I  am  quite  satisfied  that  it  is  not 
a  drain  within  the  ordinary  sense  of  the  word.  Here  it  is 
admitted  that  this  presentment  is  for  deepening  the  bed  ci 
a  river.  Whether  it  be  parallel  or  transverse  does  not  make 
much  matter,  as  a  drain  cannot  be  held  to  comprehend 
a  river.  As  has  been  suggested,  could  the  Grand  Jury 
present  for  deepening  the  Shannon  under  this  section? 
Unquestionably  not.  The  only  question  for  the  Court 
is,  has  the  legal  mode  of  clearing  this  road  been  adopted? 
I  think  not.  It  can  be  done  by  embankments,  although 
they  may  be  more  expensive.  The  statute  does  not  con- 
template any  such  case  as  this.  The  landed  proprietors, 
through  which  this  river  passes,  have  consented  to  the 
work,  but  consent  cannot  alter  law.  The  67th  section  of 
the  act  provides  for  navigation  on  lakes  or  rivers,  but  does 
not  apply  to  roads.  Upon  the  whole  I  cannot  find  any 
provision  in  the  act  which  would  authorize  me  to  fiat  the 
presentment. 
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Burke's  Case.*  ^^ ~r-^ 

CastUbar 
Spring  Assizes, 

Indictment  for  manslaughter.     It  appeared  that  On  an  indict- 
the  traverser,  not  being  a  person  properly  qualified,  had  an  unqualified 
performed  the  operation  of  tapping  upon  a  woman.     In  j^rm^ng^  ^rl 
doing  so  he  had  divided  an  artery,  and  immediate  death  w^h^cauB^"* 
ensued.     On  the  cross-examination  of  the  witnesses  pro-  ^®****»  ^® 

A^        absence  of  pro- 
duced by  the  Crown,  it  appeared  that  no  regular  medical  P^'™^*?'°*^*j,4 

^  '  rr  8  at  the  time  will 

aid  could  be  procured,  and  that  the  operation  was  performed  not  entitle  the 

prisoner  to  an 

by  him  at  the  urgent  solicitation   of  the  friends  of  the  acquittal. 
decreased.     He  had  also  been  frequently  employed  to  bleed 
by  the  medical  men  resident  in  the  district. 


!Mr.  fVhiie  for  the  prisoner,  submitted  that  there  was 
not  a  case  to  go  to  the  jury,  inasmuch  as  it  was  clearly 
proved  that  no  medical  aid  could  have  been  obtained.  Rex 
V.  Joseph  Webb(a).  In  Rex  v.  Nanny  Simpsan^b),  it  is 
laid  down  by  Bat/ley^  J.,  "  that  if  a  person  not  having 
a  medical  education,  and  in  a  place  where  persons  of  a 
medical  education  might  be  obtained,  takes  on  himself  to 
administer  medicine  which  may  have  a  dangerous  effect, 
and  such  medicine  destroys  the  life  of  the  person  to  whom 
it  is  administered,  it  is  manslaughter" — here  no  such  medi- 
cal aid  was  accessible. 

Mr.   Monaghan^  Q.  C,  con^a.^The    case  cited  from 

*  This  case  was  omitted  in  its  proper  place. 

(a)  1  Mood  &  Rob,  405. ;  2  Lew  C.  C.  196,  S.  C. 
(6)  1  Lew  C.  C.  172.  . 

Z 
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1841.        2  Lewifiy  C.  C.  196,  is  not  in  point.     The  absence  of  medi- 

BuRKE*8      cal  skill  is  no  reason  for  an  unskilful  person  tampering 
Case. 

with  the  lives  of  diseased  persons  and  administering  reme- 
dies as  to  the  effect  of  which  he  cannot  pronounce. 


Ball,  J. — I  am  not  aware  that  the  doctrine  has  em 
been  laid  down  that  the  absence  of  medical  aid  will  justii)' 
the  interference  of  unskilful  persons.  That  may  go  in 
mitigation  with  the  Court,  but  is  not  for  the  consideration 
of  the  jury.  They  must  only  decide  whether  the  deceased 
came  by  his  death  in  consequence  of  the  improper  treat- 
ment  and  want  of  skill  of  the  traverser ;  and  I  will  direct 
the  jury  to  say,  for  the  guidance  of  the  Court,  whether  they 
believe  due  diligence  was  used  to  procure  medical  advice. 

Verdict,  guilty,  but  the  jury  having  intimated  their 
belief  that  proper  medical  skill  could  not  be 
had,  the  traverser  was  fined  6d.  and  discharged. 


1841.  In  re  Roonegan. 

Sligo  Sum- 
mer Assizes,    f.^ 

Notice  of  tra.    "*-  ^^^  ^^  ^  application  to  be  compensated  for  malicious 
^l8ary''onp^'"J''''y  ^^^^  ^^  burning  claimant's  house. 

sentments  for 
malicious 

Clamant  ma        ^^^  ^'^^^^  ^^^  allowed  the  application,  and  presented 
be  examined    a  certain  sum,  to  be  levied  off  particular  persons  in  the 

himself  to  sup-  i      j  r«  i       t  • 

port  a  present- townland  On  which  the  claimant  resided.     The  present- 
ment for  mali-  j.  .  i  ■•        i 
dous  injury.     ™^^^  ^^  traversed  by  those  persons. 

The  present- 
ment cannot 
be  oonfined  to  particular  persons  in  a  town  and  but  to  the  entire  townland. 
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Mr.  Armstrong^  Q.  C,  for  the  claimant,  called  on  the        1841. 
traversers  to  prove  service  of  notice  of  their  intention  to        /»  re 

ROOMEGAN. 

oppose  the  presentment. 

Mr.  Cogan  for  the  traversers. — No  such  notice  is  neces- 
sary. The  138th  section  of  the  Grand  Jury  Act(a)  does 
not  require  it,  and  it  regulates  the  traverses  of  present- 
ments for  malicious  injury.  The  ISdrd  section  which 
renders  notice  of  the  traverse  necessary,  does  not  apply  to 
presentments  for  malicious  injury. 

Brady,  C.  B. — I  do  not  consider  that  a  notice  is  neces- 
sary upon  presentments  of  this  nature. 


The  claimant  having  proceeded  to  prove  his  case 
appeared  as  a  witness  in  support  of  his  claim,  and  was 
objected  to  by  the  traverser's  counsel. 

Bradt,  C.  B. — The  evidence  of  the  claimant  is  admis- 
sible, for,  the  135th  section  of  the  Grand  Jury  Act  pro- 
vides, that  **the  Grand  Jury  shall,  during  the  time  ap- 
pointed for  transacting  the  fiscal  business  of  the  county, 
examine  into  the  matter  of  such  application  upon  the  oath 
of  the  party  irgured^  or  such  other  evidence  as  can  be  pro- 
duced touching  the  said  offence."  The  same  rule  must 
hold  upon  the  traverse  of  the  presentment. 


The  case  was  allowed  to  go  to  the  jury,  and  a  verdict 


(a)  6  8c  7  Will.  IV.  c.  116. 
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1841.        having  been  found  for  the  claimant,  it  was  submitted  on 


■y 


In  re        behalf  of  the  traveraers  that  the  amount  should  be  levied 

RoONXQAlf. 

off  the  entire  townland,  and  not  be  confined  to  any  parti- 
cular persons  residing  thereon. 


Bradt,  C.  B. — I  do  not  think  that  the  Grand  Jury  are 
empowered  by  the  135th  section  to  confine  the  liability  to 
any  particular  number  of  persons.  The  amount  of  damage 
should  be  levied  off  an  entire  townland  or  sub-denomin^ 
tion,  without  reference  to  any  particular  persons. 


^     '^^'       ^  Be  BUTLBR. 

Chhoay  Sum- 
mer  Asiizei. 

Traverses  of    XHIS  was  a  traverse  for  damages.     The  presentment  wa« 

poad  present-  °  * 

ments  for        for  filling  up  an  angle  of  the  quay  of  Kinvara^  held  under 

damages  nnder 

the  134th  sec-  a  lease  for  three  lives,  and  the  traverser  claimed  compensa- 
tion of  the  6  &   ^ 
7  Will.  IV.  c.  tion  under  the  134th  section  of  the  Grand  Jury  act(a). 

116,  are  re- 
stricted to 

mat^  of°'  ^-  ^^^  *^'  ^^^  traverser This  road  passes  through 

roads  in  the     ^jjg  traverser's  estate,  and  it  has  been  widened  by  the  build- 
strict  sense,  "^ 

and  will  not  being  of  this  quay.     The  town  of  Kinvara  has  also  been 

extended  to  ^ 

presentments    materially  improved,  and  the  traverser  is  clearly  **  the  occu- 

fbr  the  making^ 

of  piers,  quays,  pier  or  owner  of  the  ground,  into  which  any  old  road  is  to 
works,  on  the  ^^  widened,"  and  therefore  within  the  words  of  the  I34tli 

sides  of  roads,        .  • 
although  the     section. 

road  is  thereby 

tld^id.  (a)  6  &  7  WiU.  IV.  c  116,  s,  134—"  And  be  it  enacted,  that  it  shaD 

be  lawful  for  any  occupier  or  owner  of  the  ground  through  wMeh  aay 
new  road  is  to  be  made,  or  into  which  any  old  road  is  to  be  widened,  to 
traverse  the  presentment  for  the  same  for  damages,  ftc^*' 
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Mr.  Baker,  contra.  1841. 

Re  Butler. 

Bradt,  C.  B. — I  am  not  inclined  to  push  a  case  of  this 
kind  beyond  the  strict  terms  of  the  act  No  evidence 
has  been  given  to  show  that  the  road  was  not  sufficiently 
large  before  this  work  was  done,  or  that  this  improvement 
was  for  the  purpose  of  giving  increased  facilities  to  passing 
upon  the  road.  The  ld4th  section  only  applies  to  such 
cases,  and  does  not  include  any  works  for  the  repairing  of 
piers  or  quays.  These  latter  works  are  executed  under 
the  67th  section,  which  provides,  that  ^*  no  sum  or  sums 
of  money  shall  be  presented  for  the  erection  of  any  pier 
or  quay,  or  the  making  any  roads  or  approaches  thereunto, 
unless  the  consent  in  writing,  under  the  hand  and  seal  of 
the  owner  and  owners  in  fee,  or  of  the  person  or  persons 
having  a  lease  of  lives  renewable  for  ever,  or  a  term  of 
years  of  not  less  than  ninety-nine  to  come,  and  unexpired 
at  the  time  of  making  such  presentment  of,  or  in  the  hands 
on  which  the  said  work  is  to  be  constructed,  shall  have 
been  lodged,  &c.'*  The  traverser  here  might  have  opposed 
the  fiating  of  this  presentment,  if  his  consent  had  not 
been  obtained. 


Handcock's  Case.  v_l?^il_^ 

Gahoay  Sum- 
mer  Assizes- 

This  was  an  indictment  for  the  wilful  murder  of  Malachy  Any  person 

present  lit  a 

KeUy.     The  deceased  was  killed  in  a  duel,  by  Mr.  Lynch,  duel  may  re- 
and  the  prisoner  acted  as  one  of  the  seconds.  trial  for  the 

murder  of  a 
person  killed 
therein,  to 
answer  any  question  relating  to  the  duel,  if  he,  in  any  way  countenanced  the  duel. 
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1841.  The  first  witness  called  for  the  Crown  was  the  brother 


Handcock'b  of  the  deceased.     He  was  asked  whether  he  knew  the 
Cabb. 

place  where  his  brother  was  killed,  and  he  declined  answer- 
ing the  question,  alleging  that  he  feared  it  might  implicate 
himself. 


Mr.  French^  Q.C.,  for  the  Crown. — The  witness  must 
answer  the  question.  It  does  not,  and  cannot  in  any  way 
go  towards  implicating  him  in  the  murder  of  his  own 
brother,  and  there  is  no  intention  of  charging  him  with 
such  an  offence. 

Mr.  Fitzgibbon^  Q.C.,  for  the  prisoner. — We  are  not 
disposed  to  interfere ;  but  upon  the  authority  of  Btgm 
V.  Young{a)i  any  person  present  at  a  duel,  even  for  curi- 
osity, is  guilty  in  the  first  degree,  and  the  answer  sought 
will  clearly  form  a  link  in  the  chain  of  proof. 

Bradt,  C.  B. — This  is  a  peculiar  case.  I  think,  aocoid- 
ing  to  the  authority  referred  to,  the  witness  might  be  im- 
plicated, and  I  will  not  therefore  compel  him  to  answer 
the  question. 

The  Crown  then  abandoned  the  case,  and 
the  prisoner  was  acquitted. 


(a)  8  Car.  &  P.  644. 
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Stanfords  and  Hallinan's  Case.  1841, 

Castlebar  Sunt' 
mer  Assizes. 

±  HIS  was  an  indictment  for  murder.     When  the  case  for  indictment  for 
the  Crown  had  closed,  the  Jury  were  addressed  by  counsel  j^id  at  Clare-* 
for  the  prisoners,  and  witnesses  examined  on  their  behalf.  ^^^^^  ^« 
Counsel  for  the  Crown  then  replied,  and  after  the  Jury  had  ^^^y^-   J^^ 

*  "^  prisoner  s 

heard  the  Judge's  charg^e,    and  retired  to  consider   their  °^^*®*  <^^°8*- 

°  ^  examined  wit- 

verdict,  Mr.  Walter  Bourke^  with  whom  was  Mr.  O'Dowd  nesses  for  the 

Crown  from 

and  Mr.  William  Keogh^  for  the  prisoners,  required  the  depositions 
Judge  to  call   out  the  Jury,  and  direct  them  to  acquit  the  Coroner 
the  prisoners,  on  the  ground  that  the  Crown  had  omitted  the  body  at 
to   show  in    evidence   that  the    oifence   imputed   to   the  j^  *Jg™°J,JJj^j' 
prisoner  had  been  conmiitted  in  the  county  of  Mayo.  ^eW^b^  the 

twelve  Judges 
that  this  state- 
Mr.  Monahan,  Q.C.,  on  behalf  of  the  Crown,  proposed  "^°^»  ^  *^® 

'   ^'       '  ^   r     r  commence- 

to  have  the  Jury  called  out,  and  a  witness  examined  to  ™^"^  ^^  ^® 

^  Coroner's  m- 

establish  that  the  place  where  the  offence  was  committed  quisition,  was 

evidence  to  go 

was  in   the   county  of  Mayo,  or   to   examine  one  of  the  to  the  Jury  to 

support  the  » 

witnesses  for  the   Crown,  who  would  depose  that  he  had  venue, 
proved  on  his  examination  that  the  place  where  the  deceased 
man  had  come  by  his  death — viz.,  Claremorris — was  in  the 
county  of  Mayo, 


Mr.  Bourke. — That  will  be  raising  a  new  issue.  We 
must  be  allowed  to  produce  witnesses  to  contradict  his 
testimony.     Such  evidence  cannot  be  admitted. 

Richards,  B. — I  have  examined  my  notes,  and  find  that 


332  SOIMBR  ASSIZES,  5  VICT. 


1841.        I  have  not  taken  down  any  such  evidence.     I  cannot  admit 


Stawfobd's  any  witness  to  be  now  recalled,  especially  as  the  Crown,  on 

X/A8E* 

closing  their  case,  expressly  and  in  terms  undertook  not  to 
examine  any  other  witnesses,  nor  will  I  disturb  the 
deliberation  of  the  Jury.  I  wUl,  however,  reserve  the  point 
for  the  consideration  of  the  twelve  Judges,  as  I  do  not  find 
upon  my  notes  the  evidence  of  any  witness  to  the  effect 
that  ClaremarrtM  is  in  the  county  of  Mayo* 

The  prisoners  were  found  guUiy. 


Nov.  10.  The  question  now  came  on  to  be  argued  upon  a  case 

reserved  for  the  opinion  of  the  Judges  by  Baron  Richardi. 
It  stated  the  foregoing  facts,  and  after  setting  forth  a  copy 
of  the  commencement  and  conclusion  of  the  Coroners 
inquisition,  out  of  which  the  depositions  of  certain  of  the 
witnesses  examined  before  the  Coroner  were  read  on  the 
trial,  by  the  prisoner's  counsel,  for  the  purposes  of  cross- 
examination,  submitted  three  questions  for  the  decision  of 
the  Judges — First,  Whether  the  point  made  on  the  part  of 
the  prisoners  was,  under  the  circumstances,  made  in  due  and 
proper  time?  Secondly,  Whether  there  was  evidence  to  go 
to  the  Jury  that  the  offence  charged  against  the  prisoners 
was  committed  in  the  county  of  Mayo  f  Thirdly,  Whether 
the  conviction  was  good  in  point  of  law  or  not  ? 

The  case  was  closed  by  a  general  finding  of  the  learned 
Judge — "  That  ClaremorrU  is  one  of  the  towns  at  which  a 
''  General  Sessions  of  the  Peace  and  Civil  Bill  Court  is 
*'  holden  for  the  district  of  BaUinrcbey  in  the  county  of 
"  Mayoy  but  no  evidence  to  that  effect  was  given  on  the 
««  trial." 
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The  inquisition  referred  to  above  commenced  in  the        1841. 

fbllowinfir  manner : —  Stanford's 

^  Case. 


^<  County  of   Mayo,  1     An  inquisition  indented,  taken 

to  wit.  y  ^^^    ^^    Sovereign    Lady    the 

)   Queen,  at  the  parish  of  KilcoU- 

maUj  barony  of  Claremorrisj  in  the  county  aforesaid,  the 
8th  day  of  March,  1841,  in  the  4th  year,  &c.,  before 
William  Rutledge^  one  of  the  Coroners  of  our  said  Lady, 
&c.,  and  for  the  said  county,  on  view  of  the  body  of  John 
HaUiiumy  then  and  there  lying  dead,"  &c. 

The  informations  were  then  given,  and  the  inquisition 
concluded  as  follows  : — 


'*  All  the  foregoing  informations  were  taken  and  acknow- 
ledged the  day,*  year,  and  place  first  within  mentioned, 
before  one  William  Rutledge,  Coroner,  and  each  of  the 
said  persons  acknowledges  to  be  indebted  to  our  said 
Lady  the  Queen  in  the  sum  of  £20  sterling,  in  de£Eiult 
of  their   not   coming  forth    to  prosecute   at   the  present 


assizes." 


'     (Signed)  William  Rutledge,  Coroner* 

9th  March,  1841. 

Messrs.  Walter  Baurhe,  (yDowd^  and  William  Keoffhj  for 
the  prisoner. — The  venue  is  material  and  must  be  proved. 
By  it  the  Court  receives  jurisdiction,  and  without  it  the 
indictment  must  £Edl  to  the  ground.  In  the  next  place  the 
venue  laid  and  the  venue  proved  must  be,  not  of  the  place 
where  an  inquest  was  had  on  the  body,  or  where  the  wit- 
nesses examined  on  that  inquest  lived,  but  of  the  place 
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1841.        where  the  erime  was  conmiitted,  where  the  deceased  met 


STAirFOBi>*8  his  death(a).  Of  the  fact  that  the  venue  has  been  pioT«l, 
the  Judge's  note  is  the  best  evidence,  and  the  Crown  cannot, 
as  was  attempted  upon  the  trial  in  this  case,  go  bebind 
that  note  to  search  for  evidence.  Here,  however,  we  hare 
the  Judge's  finding  that  no  evidence  was  produced  proving 
that  Claremarrisj  where  this  murder  was  committed,  is  in 
the  county  of  Mayo.  It  is  contended  that  by  cross- 
examining  the  Crown  witnesses  out  of  their  depositions 
taken  by  the  Coroner,  we  have  made  the  entire  of  those 
depositions  evidence  against  us.  This  cannot  be  held: 
for,  suppose  a  witness  had  then  sworn  that  he  saw  us 
commit  the  murder,  would  our  using  those  depositions  for 
the  purpose  of  cross-examination  convict  us  of  the  murder? 
If  we  have  made  those  depositions  evidence  at  all,  whicli 
is  doubtful,  we  have  only  made  them  evidence  so  £ar  as  we 
have  used  them.  In  any  event  we  cannot  have  made  the 
commencement  of  those  depositions  which  is  merely  clerical 
matter,  and  not  the  record  of  any  testimony,  evidence 
against  us,  for  it  is  not  evidence  at  all  either  against  us  or 
any  other  person — it  is  merely  the  recital  of  the  Coroner, 
and  binds  no  one.  But  even  supposing  that  it  is  evidence, 
what  does  it  prove  ?  that  an  inquest  was  held  at  the  pari<l 
of  KilcoUman^  barony  of  Claremorris,  and  county  of  Mat/o, 
on  the  body  of  the  deceased,  there  lying  dead ;  but  thi$ 
does  not  prove  that  the  murder  was  there  committed.  The 
other  evidence  only  goes  to  show  that  the  deceased  met 
his  death  at  Claremorris ;  but  their  is  no  link  to  connect 
the  place  of  the  murder  with  the  place  of  the  inquest. 
There  may  be  another  Claremorris^   and  the  case  must 

« 

(a)  2  Hale,  P.  C.  160. 
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be  construed  strictly^   tn  favorem  viUB*     The    following        1841. 
cases   were    relied    on:    Rex   v.    HaIloway(a)j    Rex   v.    Stanford's 

V/A8E* 

Holland{by 

The  Attomey^GeneraJy  contra. — The  depositions  are 
clearly  made  evidence  by  the  prisoner.  He  has  used  them 
so  fSar  as  he  wanted  them,  and  so  far  he  used  them  as  depo- 
sitions properly  taken  upon  an  inquest  held  by  the  Coroner 
of  the  county  of  Mayo.  The  Coroner  could  not  have  had 
jurisdiction  unless  in  the  county  of  Mayo.  It  was,  at  all 
events,  too  late  to  raise  this  objection,  after  a  plea  of  not 
ffuUty. 

Cur.  adv.  vtdt. 

After  considtation,  the  Judges  unanimously  held  that  the 
conviction  was  good,  inasmuch  as  the  depositions  were 
evidence  to  go  to  the  jury,  as  to  the  venue. 


(a)  1  C.  &  P.  127.  (6)  5  T.  R.  607. 


CASES 


OM  THB 


MUNSTER    CIRCUIT. 


GOING  JUDGES  OF  ASSIZE 
Mr.  Justice  Ball, — Mr.  Serjeant  Greene. 


Civil  Side. 


Patrick  Shanahan  and  John  Mahokt,  Appellants 
^    ^fi^l'     ^  Garrett  Pibrse,  Respondent. 

£iiiiif  Svm- 
mer  AuizeM. 

In  a  reoogni-    X  HIS  was  an  appeal  from  a  decree  below. 

unce  of  appeal 
by  two  defend- 
ants firom  a 

decree  below,  The  recognizance  entered  into  by  the  appellants,  wi 
themselves  to  ^  follows  2 — "  Patrick  Shanahan^  of,  &c.,  in  the  county  ot 
bomd^ufthe  ^^'9  ™^  «^^*'*  Mahony,  of,  &c.,  acknowledge  thenudves  to 
nS^ihe  ^  "idebted  to  the  plaintiff  in  the  sum  of,  &c." 

recognisanoe 
was  bad,  and 

that  they  Mr.  (/ Briefly  Q.C.,  for  the  respondent. 

should  have 
bound  them- 
selyes  i       i        t  l  • 

severally  as         The   recognizance  is  bad,  the  defendants  not  bemf 
'  bound  severally  as  well  as  jointly.     In  Benlee  v.  JJW?(4 


(a)  1  Or.  k  D.  C.  C.  86. 
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Judge  Btarton  decided  that  the  bail  in  a  recognizance  of       1841. 
appeal  should  acknowledge  themselves  to  be  severally  as    Shanahan 
well  as  jointly  bound.     The  principle  of  that  decision  is      Pibbsb. 
equally  applicable  to  the  case  of  the  principals  in  the 
recognizance. 

Mr.  Henn^  Q.  C,  contra. 

The  case  of  Benlee  v.  Bell  is  not  applicable  to  the  pre- 
sent.    The  decision  there  was  founded  upon  the  form  of 
the  recognizance  as  set  out  in  the  schedule  to  the  36  Geo. 
III.  c.  25,  which  in  the  case  of  bail  is  joint  and  several. 
In  the  case  of  principals  the  form  does  not  require  that 
the  security  should  be  several  as  well  as  joint     One 
defendant  only  might  have  appealed(a),  and  the  plaintiff 
is  not  in  a  worse  position  than  if  that  had  been  done,  for 
then  he  would  have  had  the  security  of  that  defendant 
only.     The  39th  section  of  the  36' Geo.  III.  c.  25,  speaks 
only  of  **a  defendant  entering  into  a  recognizance,  &c., 
^ith  sufficient  bail,  &c." 


Greene,  Serjeant. — The  recognizance  is  not  such  a 
recognizance  as  is  contemplated  by  the  act,  which  it  was 
intended  should  be  one  available  agidnst  each  of  the 
defendants.  Judge  Burton^  in  the  case  which  has  been 
cited,  ruled  very  properly  that  the  bail  in  the  recognizance  of 
appeal  should  enter  into  a  joint  and  several  recognizance. 
There  is  no  distinction  in  principle  between  that  case  and 
the  present ;  the  object  of  the  act  was  that  each  party 


(aj  The  decUions  upon  this  point  are  contradictory.     They  will  be 
found  collected  in  LongfieUCsy  C.  B.  D.  6a 
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1841.        should  render  himself  and  his  representatives  liable  to  the 


Shanaban   amount  of  the  sum  decreed. 

V. 
PiSUB. 


Appeal  dismisaed. 


1641. 


Blood,  Appellant — Macnam ara.  Respondent 


Enni»  Sum- 
mer Anizet, 

In  a  ciyil  bill     J-  HIS   was   an  appeal  from  a  dismiss  in  a   civil  bili 

appeal  an  ob-      .     . . 

jectiontothe   ejectment. 

reoognizanceis 
a  preliminary 

is  waived  by        Mr.  (yCormeUy  agent  for  the  respondent,  having  objecteti 
other  &^  it.  ^  ^®  Service  of  the  process,  and  this  objection  having  beffl 
overruled,  then  objected  to  the  form  of  the  recognizance. 


Greene,  Serjeant. — This  objection  comes  too  late,  b 
its  nature  it  is  a  preliminary  one,  and  by  making  any  other 
you  waive  all  objections  to  the  recogpuzance. 


Objection  overruled. 
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Crehan  and  Others,  Appellants ; 
Martin  and  Others,    Respondents.  >; — TTT"^ 

^  Ltmertck  Sum- 

mer Assizes, 

JL  HIS   was   an   appeal  by   the   plaintiffs  below  from  a  In  an  appeal 

J ,  ,  .„     .     ^         ,  by  plaintiffs  in 

dismiss  m  a  civil  bill  ejectment.  a  civil  bill 

ejectment  from 
a  dismiss 

The  recognizance  of  appeal  was  conditioned,  that  if  the  cognizancewas 
"  appellants  do  prosecute  their  appeal,  &c.,  and  pay  such  ^^^  paTsnch 
debt  and  costs  as  shall  be  awarded  against  them,  then  the^^*'.*"A?^®*® 

^  'as  should  be 


»» 


above  recognizance  to  be  void,  &c."  awarded,  &c, 

°  '  Held,  that  the 

word  "debt" 
was  surplusage 

Mr.  Hickson^  Q*C.,  for  the  respondents.  only,  and  did 

not  vitiate  the 
recognizance. 

The  condition  of  the  recognizance  is  bad.     It  should  defendants 
have  been  conditioned  merely  "  to  pay  such  costs  as  should  gincruie  hear- 
be  awarded,  &c.,"  and  not  to  pay  "  such  debt  and  costs."  ^f/^*^^at~the 
How  can  any  debt  be  awarded  against  the  plaintiffs  below  ?  ^^^  ^^^  ?****■ 

eQ(  anQ  uiaw 

And  if  a  debt  cannot,  the  costs  cannot  either,  for  they  are  ^^^  appeal 

could  not  be 

but  accessary  to  the  debt.     This  recognizance  therefore  prosecuted, 
could  not,  in  case  the  dismiss  were  afBrmed,  be  put  in  suit 
by  the  defendants  below. 

Mr.  Freeman^  Q.C.,  for  the  appellants. 


The  statute  requires  only  that  the  appellant  should  pay  ' 
such  costs  as  should  be  awarded  against  him,  the  condi- 
tion includes  costs,  and  is  therefore  strictly  in  compliance 
with  its  provisions.  It  is  a  maxim  of  law  that  utile  per 
inutile  rum  vitiatury  and  the  word  ^^  debt"  would  be  treated 
as  surplusage. 
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1841.  Greene,  Serjeant. — I  am  of  opinion  that  the  condition 

Cbbham  of  the  recognizance  is  sufficient.     The  word  ^'  debt"  is 

V. 

Martin,  mere  surplusage,  and  cannot  vitiate  the  condition. 


The  case  having  been  then  gone  into  on  the  merits,  it 
appeared  upon  the  evidence  that  one  of  the  respondent's 
had  died  since  the  dismiss  below. 

Mr.  Hichsonj  Q.C.,  contended  that  the  cause  was  abated, 
and  that  the  dismiss  should  be  affirmed. 

Mr.  Freemanj  Q.  C,  contra. 

Greene,  Serjeant. — If  these  were  joint  plaintiffs,  and 
one  of  them  had  died  since  the  hearing  below,  I  would  not 
allow  the  objection,  the  right  of  action  being  vested  io 
the  surviving  plaintiffs.  But  there  is  a  difficulty  in  tie 
case  of  defendants,  as  if  one  of  them  die,  his  right  to  tie 
possession  may  vest  in  a  third  party  who  is  not  before  tie 
Court.  Suppose  at  the  original  hearing  it  had  turned  oat 
that  a  third  person  was  interested  in  the  lands,  and  had  not 
been  served  with  process,  there  should  have  been  a  dismiss. 
If  I  were  to  reverse  the  dismiss,  I  would  decide  upon  tk 
rights  of  a  party  not  before  the  Court.  Upon  the$e 
grounds,  I  am  of  opinion,  that  I  must  dismiss  the  appeal. 

Appeal  dismissed. 
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1841^ 

Lessee  Irwin  v.  Boysb.  Limirick 

Summer 
Assizes. 

JL  HIS  was  an  ejectment  upon  the  title,  brought  against  Encroach- 

mcnts  made  by 

the  defendant,  as  an  overholding  tenant.  atenantdamg 

the  period  of 
his  tenancy. 

It  appeared  from  the  evidence  that  part  of  the  lands  in  ^^^^e  neigh- 
the  possession  of  the  defendant  had  been  acquired  by  him  {^p'J'^e  not" 
upwards  of  twenty  years  ago,  by  encroaching  upon  the  lands  ^^J^^  ^^d 
of  the  neighbouring  landlord. 


Mr.  Bennett,  Q.C.,  Mr.  CoUinsy  Q.C.,  and  Mr.  T.  Fitz- 
gerdULi  for  the  plaintiff. 

The  landlord  is  entitled  to  recover  the  lands  which  the 
tenant  has  acquired  by  encroachment.  This  is  decided 
by  Doe.  d.  Lewis  v.  Rees{a),  and  Doe.  d.  Dunraven  v. 
W%Uiam$(b\  and  Child  v.  Winwood^c),  although  formerly 
doubted  by  Lord  Kenyon  in  Doe.  d.  Chalknon  v.  Davies{d). 

Mr.  Hicksmiy  Q.C.  and  Mr.  Ferguson,  for  the  defendant. 

The  encroachments  made  by  the  defendant  were  not, 
as  in  all  the  cases  cited,  made  upon  a  waste  adjoining  the 
demised  premises. 

Ball,  J. — The  cases  cited  are  not  applicable   to  the 


(a)  6  Car.  k  Pay.  610.  (b)  7  Car.  &  Pay.  332. 

(e)  1  Tannt.  206.  (<f)  1  Espin.  461. 

2a 
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1841. 


present  case,  for  there  the  encroachmeat  was  made  npct 
a  waste  adjoining  the  demised  premises.  In  this  case  I 
am  of  opinion  that  the  plaintiff  cannot  recover  for  thox 
portions  of  the  lands  which  are  shown  to  hare  betc 
acquired  by  encroachment,  and  not  to  have  been  mdo<k 
in  the  original  lease. 


1841. 

Limerick 

Summer 

Anizes, 


Eleanor  Fitzgerald,  Executrix  of  William 

Fitzgerald,  Plaintiff; 
John  and  James  Hennbsst  and  Maurice  Leb, 

Defendants. 


In  an  action     XhIS  was  an  action  of  debt  for  rent  upon  a  demise. 


ex-eontractUf 
a  defendant, 
who  has  suf- 
fered judg- 
ment bj  de- 
fault, cannot 
be  examined  as 
a  witness  on 
behalf  of  the 
other  defen- 
dants. 


The  defendant,  John  Hennessy^  had  suffered  jadgm^'' 
to  go  against  him  by  defetult.  He  was  now  produced  a> 
a  witness  for  the  other  defendants. 

Mx.Henn,  Q.  C,  and  Mr.  CoUiniyQ.  C.»  on  behalf  o^ 
the  plaintiff. 


This  witness  is  incompetent  and  cannot  be  examined 
If  he  were  to  negative  the  existence  of  the  contract,  ^ 
would  discharge  himself  from  all  liability  to  the  plaintiiN 
for  there  could  not  be  two  inconsistent  judgments  ^ 
the  record,  one  against  him,  and  the  other  in  £Biyour  of  oi^ 
co-contractors.  In  Broum  v.  jFox(a),  and  ManJt  y.  Mai^- 
u)aring(b)i  this  has  been  decided. 


(a)  1  PhilL  Erid.  51,  and  see  Chapman  t.  Gnne9.  2  Cimpi  SS8,(&/ 

(6)  8  Taunt.  141. 


I.: 
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Mr.  Freenum^  Q.C.  and  Mr.  Coppinger^  contra.  1841. 

FlTZOKRALD 
V, 

In  Gr^^n  v.  Suttonia)^  it  was  held  that  where  in  an  Hennesst. 
action,  ex^cantractuj  one  of  several  defendants  had  suf- 
fered judgment  by  default,  he  could  not  be  examined 
on  behalf  of  the  plaintiff  against  the  other  defendants. 
The  defendant  cannot  have  an  interest  both  ways,  and 
must  be  a  competent  witness  either  for  the  plaintiff  or  the 
other  defendants. 

Ball,  J. — Upon  the  authority  of  the  case  cited  from 
Mr.  PkiUips^  work  upon  evidence,  I  shall  not  allow  this 
witness  to  be  examined. 


(a)  2  M.  &  Rob.  269,  and  see  Brown  y.  Brown,  4  Taunt  752 ;  Mant 
T.  Mmnwaring,  8  Tann.  752. 


Curtis  v.  M*Sweeny.  1641. 

Cork  Summer 
A»Hzes. 

±  HIS  was  an  action  of  assumpsit,  A  defendant 

cannot  read, 
withont  proof 

A  notice  had  been  served  by  the  defendant  upon  the  ^^y,  a  deed 
plaintiff,  to  produce  a  certain  deed,  under  which  the  plain-  ^^  i^iaintlff  in 
tiff  did  not  claim  any  interest.     This  deed  having  been  E*°erved* 
now  produced,  "P^°  ^ 

*  where  the 

plaintiff  does 
_  ,  ,  not  claim  any 

Mr.  Collins^  Q*C.,  proceeded  to  read  it  as  evidence  for  interest  under 

^«       1  ^     .  that  deed. 

the  defendant. 
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1841.  Mr.  Serjeant  Jackson  for  the  plaintiff,  objected  that  the 

CuBTu      deed  had  not  been  proved,  and  could  not  therefore  be  read. 


V. 
M'SWEBNT. 


Mr.  CoUinsj  Q.C. — When  a  deed  is  produced  in  puisa- 
ance  of  a  notice,  it  is  not  necessary  to  prove  that  deed 
against  the  party  producing  it. 

Greene,  Serjeant. — Where  a  party  producing  a  deed  in 
pursuance  of  a  notice  served  upon  him,  claims  an  interest 
under  that  deed,  it  is  not  then  necessary  to  prove  it ;  bot 
where  he  does  not  claim  any  interest  under  the  deed,  it 
must  be  proved  in  the  usual  way(a). 


(aj  Doe,  d.  Wiikim  t.  Marquis  of  Cleveland,  9  B.  &  G.  869;  It^b 
Y.  Martin,  Gow.  26 ;  Gordon  t.  Secretan,  8  Cast  548;  PearceY.Hcoper, 
3  Taunt.  62. 


1841. 

TrakeSum-  Lessee  Lady  Headlt  w.  Connor. 

mer  Assizes. 
In  an  eject-       ^p 

ment  upon  the  i  HIS  was  an  ejectment  upon  the  title,  to  recover  the  lands 

title,  a  party  in 

possession  of    of  West  Doneen. 

a  portion  of  the 
premises 

recoYered  in  'I'he  first  witness  for  the  plaintiff  having  been  ezamineii 
is  a^compe^ent  ^^  ^^®  ^^^^^  ^*^^'  Stated  that  he  was  possessed  of  the  lands 
^^rtiC^o**^  of  East  Doneeny  that  these  adjoined  the  lands  which  formed 
also  IS  a  party  ^.jjg  subject  of  the   present  ejectment,   and   that  a  neff 

who  has  a  pro-  "^  r  j  ^ 

xniseof  a  lease  boimdary  ditch  had  lately  been  made  between  them,  by 

of  the  lands  in 

question,  his     the  direction  of  the  agent  for  Lady  Headly^  the  effect  of 

name  being  en- 
dorsed upon     which  was  to  throw  into  EaM  Doneen  a  portion  of  W^^ 

the  back  of 
the  record. 
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Daneen^  of  which  portion  he  was  then  in  possession.  He  also 
admitted  that  he  had  a  promise  of  a  lease  of  fVest  Doneen. 

Mr.  Freemariy  Q.C.,  (with  whom  was  Mr.  Hurly^)  for 
the  defendant,  submitted  that  upon  these  state  of  fisu^ts  the 
witness  was  not  a  competent  witness. 

Mr.  Collinsy  Q.C.,  (with  whom  was  Mr.  Jeffcott^)  centra. 

Though  the  witness  might  not  have  been  a  competent 
witness  for  the  defendant,  inasmuch  as  that  he  is  in  posses- 
sion of  part  of  the  premises  now  sought  to  be  evicted,  yet 
he  is  a  competent  witness  for  the  plaintiff.  Nor  does  the 
promise  of  a  lease  of  the  place  render  him  incompetent,  as 
he  is  not  thereby  clothed  with  any  legal  interest  in  the 
lands,  or  in  the  event  of  this  action.  Even  if  he  were,  the 
recent  statute  would  apply,  and  he-  could  be  examined,  his 
name  being  endorsed  on  the  back  of  the  record(a). 

Mr.  Freeman^  Q.C. — The  statute  does  not  apply  here, 
as  the  witness  has  a  direct  and  not  a  consequential  interest 
in  the  plaintiff's  success. 

Greene,  Serjeant. — It  appears  to  me  that  the  witness 
being  in  possession  of  part  of  the  premises  for  which  the 
present  ejectment  is  brought,  is  no  objection  to  his  being 
examined  on  behalf  of  the  plaintiff,  as  whatever  evidence 
he  gives  will  only  make  against  himself.  If  the  plaintiff 
recover  in  the  present  ejectment,  the  witness,  as  well  as 
the  defendant,  will  be  a  trespasser,  and  one  co-trespasser 


1841. 


s^ 


■ r 

Headlt 

V. 
CONNOB. 


(a)  3  &  4  Vict.  105,  ss.  51,2. 
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1841.  may  be  a  witness  against  another.  With  respect  to  the 
HsADLT  objection  to  the  witness  arisbg  from  his  having  been 
Connor,  promised  a  lease  of  the  premises,  I  think  that  the  statute 
meets  that.  In  order  to  get  the  benefit  of  the  promise 
which  has  been  made  to  him,  the  witness  may  be  obliged 
to  resort  to  a  Court  of  Equity,  and  if  he  doesy  the  endow- 
ing his  name  on  the  back  of  the  record  will  prevent  him 
from  using  it  as  testimony  in  his  favour.  I  shall,  therefore, 
allow  the  witness  to  be  examined,  and  shall  direct  his  oBme 
to  be  endorsed  on  the  record(a). 

(a)  As  to  the  proper  construction  of  the  recent  statute,  (3&4Vkt. 
c.  105,  88.  51-2),  see  RusaettY.  Blake,  2  Scott,  574. 


1841. 


Tralee  Summer  RiORDAN  17.  SuLLIVAN. 

Assizet, 

posite  counsel   -L  HIS  was  an  action  of  assault  and  battery. 

stated  facts 
which  were  not 

i^d1fwch!'if  ^^-  B^'^^^y  Q-C,  (with  whom  was  Mr.  F^eemanj  Q.C. 
natm-air^affect  ^^^  ^^'  ^^^^V)  ^^  opening  the  plaintiff's  case,  stated, 
the  damages,  amoHfifst  Other  thin^,  that  he  was  instructed  that  no  offers 

and  afterwards  ^  ° 

declined  to  call  of  apology  for  his  conduct  had  been  made  by  the  defeo- 

witnesses,  the 

party  who-      dant  to  the  plaintiff  since  the  transaction,  which  fonned 

opened  was 

allowed  the     the  subject  of  the  present  action,  had  taken  place. 

general  reply. 
Though  a 

addressuig  the  Upon  this  subject,  however,  no  evidence  was  brought 
d^Le'J^'i    forward  by  the  plaintiff. 

into  evidence, 

yet  if  the 

Court  should 

hold  that  he  has  stated  new  facts  in  his  speech,  and  that  consequently  his  oppoiMBt  is 

entitled  to  the  reply,  he  may  afterwiurds  call  witnesses  to  prove  the  fiu;U  which  b^ 

has  stated. 

Quttre,  whether  the  party  who  replies  can  forfeit  his  right  to  the  last  word  by  sUtiof* 
in  his  reply,  facts  which  have  not  appeared  in  evidence. 
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In  addressmg  the  jury  for  the  defendant,  1841. 

RiOBBAN 

Mr.  Serjeant  Jackson  (with  whom  was  Mr.  (yLeary)  Sullitan. 
alluding  to  this  statement  of  the  plaintiff's  counsel,  men- 
tioned, that  so  if  was  it  firom  being  the  fact,  that  frequent 
offers  of  apology  had  been  since  made  by  the  defendant, 
but  that  the  plaintiff  had  Lnvariably  refused  to  receive 
them. 

At  the    close   of   his  address,    Mr.    Serjeant  Jackson 
declined  to  call  any  witnesses. 

Mr.  Freeman^  Q-C,  upon  this,  submitted  that,  though  no 
witnesses  had  been  called  for  the  defendant,  he  was  entitled 
to  the  general  reply,  a  fact  having  been  stated  by  the 
defendant's  counsel  material  to  the  issue,  which  had  not 
appeared  in  evidence. 

Mr.  Serjeant  Jackson  contra. — My  statement  was  merely 
a  contradiction  to  the  statement  made  by  plaintiff's  counsel 
in  opening  his  case,  and  not  an  allegation  of  a  new  fact. 
[Greene,  Serjeant. — In  that  case  you  should  have 
confined  yourself  to  stating  that  the  plaintiff  had  not  proved 
his  opening  statement ;  but  here  you  have  gone  further]. 
At  all  events  the  right  of  reply  )vhich  is  now  claimed  is  a 
question  for  the  discretion  of  the  Judge,  and,  under  all  the 
circumstances  of  the  present  case,  it  ought  not  to  be 
granted  here.  If  it  be,  it  will  form  a  most  dangerous 
precedent  hereafter. 

Mr.  Bennett,  Q.C. — The  right  of  reply  which  we  now 
assert  has  been  invariably  acknowledged,  and  so  far  from 
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1841.       looking  upon  it  with  any  jealousy,  I  can  say,  from  my  own 


RioBDAN     experience,  that  the  Judges  have  been  most  libenl  in 
SuhLTVAif.    allowing  it.     In  Hodgem  y.  Mahonfji)^  which  was  an  acdoo 


(a)  The  case  of  Hodgetu  ▼.  Makon  is  reported  iq;»on  some  pomUwUck 
arose  in  the  proceedings  after  the  trial,  bat  it  is  not  reported  on  the  point 
for  which  it  is  cited  above ;  and  though  in  the  argnments  in  Magntk  i . 
3rowne{a)  it  was  referred  to  for  the  same  point,  yet  there  the  &ct3  arc 
differently  stated.  From  a  note  of  the  case,  howeTor,  which  m 
published  in  the  form  of  a  pamphlet,  soon  after  the  trial,  it  would  sppeir 
that  the  version  given  above  is  the  more  correct  one ;  bat,  as  at  the  sanw 
time,  it  would  seem  as  if  even  that  was  not  perfectly  exact,  and 
as  the  case  is  one  of  importance,  we  have  thought  it  right  to  extnct 
from  that  report  an  account  of  what  actually  took  place. 

Bir.  Bennett  having  been  interrupted  by  the  Chief  Baron,  (as  stated 
above,)  closed  his  speech  without  producing  any  evidence ;  upon  Uib, 
Mr.  Keatinge  (who  was  of  counsel  for  the  plaintiff)  submitted  that  Ik 
was  entitled  to  reply  on  behalf  of  the  plaintiff,  as  the  counsel  for  tk 
defendant,  in  his  statement  to  the  Jury,  had  touched  upon  topics  which  h 
did  not  bring  before  them  in  evidence.    *'  Chief  Barom.— What  topes 

**  did  he  allude  to  ?    Mr.  Keatihok He  stated  that  Mr.  HodgeuwiB 

*'  bound  in  heavy  recognisances  which  he  violated.  Chief  Babov.— I 
**  asked  him  the  question,  how  did  Mr.  ffodgena  get  out  of  gaol  when  sr- 
'*  rested  by  the  order  of  the  Chancellor.  Mr.  Keatinox. — Yes,  my  Lord: 
"  your  Lordship  asked  that  question,  but  Mr.  Bennett  was  not  satisfied 
"  with  giving  a  direct  reply — he  alluded  in  strong  terms  to  Mr.  Hodgm 
having  forfeited  his  recognisance,  broken  oath,  and  other  niatten(i), 
which  he  had  no  right  to  speak  on,  when  he  was  not  going  to  prore  thea 
Chief  Babon — Well,  Mr.  Keatinge^  you  had  a  right,  in  fiur  deslisg.  to 
'*  have  stopped  him,  and  not  lie  on  the  lurch,  and  then  daim  the  right  of 
reply.  Mr.  Keatinge.  — Respectfully,  my  Lord,  I  subndt  that  we  did  not 
act  unfairly.     How  could  we  know  but  that  Mr.  Bemmett  was  gcang  ^ 

prove  his  statement  by  evidence.   Mr.  Bennett,  K.C I  stated  ahnort 

at  the  commencement  of  my  address  that  I  would  call  no  evidence;  sod 
I  now,  therefore,  in  point  of  law,  claim  your  Lordship's  decision  is  07 
favor.  Mr.  Litton,  R.C. — We  daim  the  right  of  reply  on  behalf  of  the 
"  plaintiff,  and  even  if  it  be  discretionary  in  the  Bench  to  grant  it  or  oot 
this  is  a  case  where  it  ought  to  be  allowed.  Mr.  Hknn. — Oosv  v. 
Fleming(cJ  is  an  authority  to  show  that  the  reply  ought  not  to  be  sl- 
'*  lowed  in  a  case  like  this.  Chief  Babon. — Let  Mr.  Keatuige  addrec 
"  the  jury.  We  would  ha?e  been  through  a  good  deal  of  the  speech  while 
•<  we  have  been  debating  the  matter.    Mr.  Bennett,  K.  C—Willyov 
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(a)  1  Arm.  ft  Mae.  142. 

(b)  It  appears  from  the  report  that  Mr.  JXmmmII,  after  answerinf  the  Chief  Bir»>'( 
qovstlon,  went  on.    "  On  thieee  condltiona,  gentlemen  of  the  Jury,  be  wu  M  ^*^ 
he  was  not  long  ont  when  he  violated  the  oondltloM  he  entered  Into,  kc  kc.  te.*' 

(0  This  case  is  not  reported,  but  we  naderstnnd  that  the  point  mlcd  ia  tk«  (»' 
was  diiferent  from  the  point  for  which  it  was  dted  abore. 
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for  Crifiu  Can*,  I  was  counsel  for  the  defendant,  and  had,  1841. 
accordingly,  to  state  his  case.  In  doing  so  I  was  most  Biordan 
careful  (as  I  did  not  intend  to  call  any  witnesses)  not  to  Sulliyam. 
state  any  thing  which  had  not  appeared  in  evidence.  In 
the  course  of  the  trial  it  had  appeared  that  Mrs.  Hodgens 
had  been  a  ward  of  court ;  that  the  plaintiff  had  run  away 
with  her  while  under  age ;  and  that  for  this  he  had  been 
committed  by  the  Lord  Chancellor.  When  alluding  to 
this  part  of  the  case,  Chief  Baron  Joy,  who  presided  at 
the  trial,  interrupted  me,  and  asked  me  how  the  plaintiff 
had  got  out.  This  question  was  not  objected  to  by  the 
plaintiff's  counsel,  and  I  answered,  ^^  by  an  order  of  the 
Court,  the  plaintiff  having  entered  into  a  recognizance 
not  to  go  near  Mrs.  Hodgens.^*  At  the  close  of  my  speech 
the  plaintiff's  counsel  claimed  the  right  of  reply,  in  conse- 
quence of  my  having  answered  this  question,  and  the 
learned  Judge  (although  the  answer  was  in  reply  to  his 
own  question,  and,  although  it  was  not  objected  to  at  the 
time  it  was  given,)  yet  felt  himself  constrained  to  allow 
the  reply.  In  another  case  too  Svpple  v.  Hu8sey{a),  which 
was  tried  at  the  Tralee  Assizes,  a  similar  decision  was  made. 
It  was  an  action  against  a  newspaper  for  libel,  and  I  was 
counsel  for  the  defendant.  In  commenting  upon  the  nature 
of  the  libel,  I  referred  to  some  other  paragraphs  in  the 
same  article,  in  which  it  was  alleged  the  libel  was,  and 
for  my  having  done  so,  Mr.  Justice  Crampton  allowed  Mr. 
CoUins  (one  of  the  plaintiff's  counsel)  the  general  reply. 


*'  Lordship  be  pleased  to  take  a  note  of  my  objection  ?    Chief  Baron. — 
"  Most  certainly(a)."      Mr.  Keatinge  then  addressed  the  jury. 

(a)  Whether  a  new  trial  will  be  granted,  if  a  party  begins  or  replies  who  has  no  righ 
to  do,  is  dottbtfol.— See  Burra  ▼.  NkMtm,  1  M.  Rob.  a06. 

{a)  This  case  is  not  reported. 
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1841.       In  the  present  case  a  fiust  has  been  stated,  material  to  die 
RioBDAN    issoe,  inasmuch  as  it  will  naturally  affect  the  amoimt  o( 
SuujvAH.    damages,   and  we    ought   therefore  to  be  peimitted  to 
reply. 

Orsene,  Serjeant — I  shall  allow  the  plaintiff's  coonsel 
to  reply  in  this  case,  and  in  doing  so,  I  do  not  think  that 
I  shall  set  any  very  dangerous  precedent.  The  dicmn- 
stance  which  has  been  stated  by  the  defendant's  comsei 
is  not  a  mere  casual  observation,  but  is  a  most  materal 
and  essential  part  of  the  case,  and  would  naturally  wagl 
greatly  with  the  jury.  Besides,  it  is  a  drcomstance  wiiiel 
the  defendant  can  easily  prove,  but  which  it  would  hav? 
been  difficult,  nay,  almost  impossible  for  the  plaintif  t« 
have  disiHroved. 


Mr.  Serjeant  JadtMnu — Then,  as  your  lordship  ^ 
decided  that  the  plaintiff  has  the  right  to  reply,  I  sUI 
call  witnesses  to  prove  my  statement. 


Mr.  Fretttum^  Q.C.  contra. — You  have  lapsed  your 
and  cannot  do  so  now. 


Gbsbnb,  Serjeant. — I  shall   allow  the  witness  to  be 
called. 


The  witness  was  accordingly  produced. 


At  the  close  of  Mr.  Freeman^ s  speech, 
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Mr.  Serjeant  Jackson  submitted  that  Mr.  Frteman  had 


1841. 


Stated  facts  which  had  not  appeared  in  evidence,  and  that     Biordan 

V, 

consequently  he  was  entitled  to  address  the  jury  a  second    Svlutan. 
time. 


Mr.  Frtenuuiy  Q.C.  contrcu — There  is  no  precedent  for 
such  a  claim. 

Greene,  Serjeant. — I  do  not  think  that  you  have  stated 
any  thing  which  the  evidence  did  not  warrant,  and  there- 
fore, without  making  any  rule  upon  this  novel  point,  I 
shall  not  allow  the  plaintiff's  counsel  again  to  address 
the  jury. 

Verdict  for  the4)laintiff(a). 


(a)  The  practice  respectiDg  the  reply  in  civil  cases,  where  the  opposite 
counsel  states  facts  which  are  not  in  eyidenoe,  and  which  he  declines  to 
call  witnesses  to  proye,  is  at  present  in  a  yery  unsettled  state.  In  text 
books  upon  practice,  it  is  generally  laid  down  that  in  snch  oases  the  party 
who  opens  is  entitled  to  the  general  reply ;  but  this  position,  though 
warranted  by  the  old  authorities,  must  now  be  reoeiyed  with  some  degree 
of  qualification  in.  For  though  Ireland,  if  we  may  judge  from  the  case 
reported  above,  and  the  cases  there  dted,  the  old  practice  stall  continnes 
yet  in  England,  it  would  appear  from  the  cases  of  Crerar  y.  Soda{a\ 
and  Faith  y.  3PIntyre(b),  that  much  doubt  exists  upon  the  subject.  In 
the  former  case  Lord  Tenterden  said,  "  If  the  defendant's  counsel  refuse 
*'  to  call  a  witness  to  establish  facts  which  they  have  opened,  the  Judge 
"  may,  in  his  discretion  permit  a  reply ;  but  as  to  the  strict  rights  the 
"  practice  is  clearly  against  it ;"  and  in  the  latter  case,  Mr.  Baron  Parke 
actually  refused  to  allow  the  plaintiff's  counsel  to  reply,  although  the 
defendant's  counsel,  in  his  address  to  the  Jury,  had  read  a  letter  which 
had  not  been  given  in  evidence,  and  had  afterwards  declined  to  call  any 
witnesses.  In  that  case  too  the  learned  Judge  remarked,  that  "  he  had 
**  never  known  an  instance  of  the  opposite  party  actually  replying  after 
*'  his  opponent  had  opened  facts  which  he  did  not  prove,  though  he  had 
*'  often  heard  it  threatened,"  and  in  a  note  upon  this  observation,  Messrs. 


(a)  1  M.  &  M.  86. 


(6)  7  C.  &  P.  46. 
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1841. 

RlOBDJLN 

V. 

SULLIYAV. 


t« 


«i 


CarrinjfUm  and  Paynt  state  that  they  are  not  either  aware  of  any  cue 
in  England  where  a  reply  was  actually  made  upon  "^a  mere  opening^  of 
facts,  except  it  were  so  in  a  case  upon  the  Northern  Circuit,  mentkned 
by  Mr.  Scarlett  arguendo(a). 

That,  the  Irish  practice  upon  this  point,  howerer,  is  the  more  oormt 
one,  appears  from  several  authorities.  In  Home**  trial(&),  the  doctiijk 
of  the  reply  was  yery  much  discussed,  and  in  that  case  that  practice  w 
distinctly  recognised.  "  The  nature  of  the  reply,"  says  Lord  ManiffU 
there,  "  is  the  plaintiff*s  answer  to  new  matter  advanced  by  the  defendaot 
The  plaintiff  knows  his  own  case — he  knows  his  own  witnesses-JK 
opens  it.  He  observes  upon  his  witnesses,  and  he  draws  socfa  coo- 
"  elusions  fh>m  them  as  he  thinks  proper  to  persuade  a  jury  to  increase 
"  the  damages.  The  defendant,  if  he  only  makes  obaerrations  upon  tb 
«  same  evidence,  and  only  draws  conclusions  from  the  same  eTidenee 
**  to  the  jury  to  lessen  the  damages,  why  then,  there  is  nothing  wv. 
**  there  is  no  new  matter  at  all,  and  by  the  practice,  for  the  expeditir<: 
'*  of  business  in  civil  causes,  and  in  prosecutions  in  the  name  of  \ik 
king,  with  common  informers,  there  is  no  reply  where  that  is  the  ast. 
But,  notwithstanding  that,  if  the  defefldant  was  to  start  a  point  of  Ut, 
the  other  must  be  heard(c)  :  if  he  was  to  throw  out  tothe  jurytocat^^ 
or  to  surprise  them,  allegations  of  fact,  which  he  called  no  mtassa^ 
to  prove,  then  the  counsel  for  the  plaintiff  may  set  the  jury  right  ici 
lay  them  out  •f  the  cause,  and  show  that  they  are  absolutely  irreienat 
•*  and  immaterial.*' 

From  these  observations  of  Lord  Mansfield,  it  clearly  appears  that  k 
was  of  opinion  that  the  opposite  counsel  is  entitled  to  the  reply,  where  b 
opponent  opens  facts  but  adduces  no  evidence  ;  and  this  right  was  Vktvia 
acknowledged  in  Signold'a  case(<f)  and  Carlisle**  case(e).  It  wooiJ 
appear,  however,  that  to  entitle  the  opposite  counsel  to  reply,  the  fact« 
stated  by  his  opponent  must  either  go  to  *'  the  merits*^  of  the  case,  pff 
Abbott  C.  J.f/),  Bailey,  Holroyd,  and  Best,  J.  J.  concwrrtntiim,  or  w 
affect  the  damages,  Magrath  v  Browne(g),  and  that  where  that  is  sot  ^^ 
no  reply  will  be  allowed.  It  has  been  held  too,  in  PuUen  v.  WUu{K- 
that  if  certain  parts  of  a  book,  such  as  a  ledger  book,  are  osed  tv 
refresh  the  memory  of  a  witness  for  the  plaintiff,  the  defendant's  cono- 
sel,  in  his  address  to  the  jury,  can  observe  upon  the  general  state  of  t^ 
book  and  refer  to  other  parts  of  it  without  by  such  observations,  gi^ 
the  counsel  for  the  plaintiff  the  right  to  reply.  So,  too,  it  has  beeo 
held  in  NichoUs  v.  Murrag{i),  that  if  a  counsel  reads  a  letter  wfaicb  is 
inadmissible,  in  evidence,  no  reply  will  be  allowed.  See  also  Rfntr  t. 
Cooke(k),  Magrath  ▼.  Browne{g),  and  Best  <m  the  right  to  rephj,  ^T. 
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(a)  D.  &  R.  N.  P.  C.  eO.  (A)  How.  St.  Tri.  xx.  76t 

(c)  See  NkhoUt  v.  Murray,  3  L.  R.  O.  S.  189.  and  Power  v.  Barham,  7  C.  ft  P  3^ 
(rf)  D.  a  R.  N.  P.C.  56.  («)  6 C.  ft  P.  636.  (/)  4  D.  *  R. 70^ 

ii)  Aim.  &  Mac.  142.  (A)  3  C.  ft  P.  434.  (i)  S  L.  R.  O.S.  \^ 

ik)  1  M.  ft  M.  86  N. 
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O'Lbary,  Appellant — Riordan,  Respondent.  ^8^l« 

Cork  Summer 
Agiizea, 

J.  HIS  was  an  appeal  from  a  civil  bill  dismiss.     The  action  in  a  dyil  bill 

ii»  n  iti  i»  ii  tll6  CftUAO  01 

was  brought  for  ^*  £20,  the  balance  of  a  sum  due  by  a  action  was 
promissory  note,"  but  the  process  did  not  set  forth  the  note  f.  £2q  ^he  ba- 
or  state  the  particulars  of  it.  dueby  a pro^ 

misory  note.** 
Beld,  that  this 

Mr.  KeUer.  for  the  respondent. — The  dismiss  must  be  statement  was 

^  too  general, 

affirmed,  as  the  process  was  too  general.  and  that  some 

particulars  of 
the  note  should 

The  agent  for  the  appellant  stated  that  the  process  was  forth. 
in  the  form  which  has  been  made  use  of  for  many  years. 


Greene,  Serjeant. — I  do  not  think  that  an  error  is  less 
an  error  because  it  is  a  common  one.  K  I  were  to  reverse 
tHs  dismiss,  I  would  be  allowing  too  great  a  latitude  to 
civil  bill  pleading ;  and  I  think  it  quite  necessary  that  it 
should  be  confined  within  some  limits.  In  the  present  case 
the  process  should  have  contained  some  account  of  the 
date,  parties'  names,  and  other  particulars  of  the  note,  and 
as  this  is  not  the  case,  I  shall  affirm  the  dismiss. 


Dismiss  affirmed(a). 


(a)  As  to  the  certainty  necessary  in  the  statement  of  the  cause  of 
action  in  a  civil  bill,  see  Longfield,  C.  B.  Dig.  41,  where  the  case  reported 
above  is  referred  to ;  see  also  Copperwaiie  t.  CampbeU,  2  Leg.  Bep.  49; 
and  Btrgin  t.  Lock,  id.  50. 
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1841. 


^     MooRB,  Appellant — Garde  and  Othen,  Respondents. 

Cork  Summer 
Attixei. 

vol  eyidence  XHIS  was  an  appeal  by  consent  from  a  civil  bill  decree. 

is  not  adinitfti-  __^ 

bletoespUin  The  action  was  for  tithe  rent-charge,  and  was  brought 
lesse.  against    the  appellant   as    having    the    first  estate  of 

When  it  did  .   ,      . 

not  appear  on  innentance. 

the  face  of  a 
lease  that  it 

was  made  in        j^    CoppinaeTy  for  the  appellant In   this  case  the 

pnmiance  or  a  **     ^f     '  <>« 

ooTenant,  the   appellant  holds  under  a  lease  for  lives  renewable  for  ew, 

opposite  party    *^^ 

was  not  which  bears  date  the  1 1th  of  Julvi  1835,  and  does  not  ap- 

aUowed  to  call  , 

a  witness,  to    pear  to  have  been  made  in  pursuance  of  any  previous  agree- 

show  that  it  

was.  ment.     By  the  thirteenth  section  of  the  Tithe  Composition 

(and  all  per-  Act(a),  the  lessees  of  all  leases  made  after  the  16th  August, 
^ogT^^)  1^32»  and  not  made  by  virtue  of  any  covenant,  are  exempt 
aft^^e'ie^  from  the  payment  of  tithes,  or  composition  of  tithes;  and 
l88l''S?be-  ^y  *®  °^*  section  of  the  Tithe  Rent-Charge  Act(6),  this 
fore  the  15th   exemption  is  confirmed  to  those  who  were  then  entitled  to 

of  Angost,  * 

1838,  and       it^  as  long  as  their  interest  should  continue.    The  appellaot 

not  made  in      , 

pnrsnanceof    m  the  present  case  is  not,  therefore,  liable  to  the  tithe  rent- 
any  covenant, 
are  exempt      charge,  and  the  decree  must  be  reversed ;  (yLeary  « 

meSoftiSe    Tithe  Bent'Charff€{c). 

rent-charge 
as  long  as 

^  ^^ne.      ^'-  ^^^'  *^'  ^^  respondents Although  it  does  not 

appear  on  the  face  of  the  appellant's  lease  that  it  was  made 
in  pursuance  of  any  covenant  or  agreement,  yet  1  ai^ 
instructed  that  such  is  the  &ct,  and  as  the  best  way  of 
ascertaining  that  is  by  examining  the  appellant  hiptselt 


(a)2kS  WiU.  IV.  e.  119.  (6)  1  &  2  Vict  109. 

(c)  p.  78. 


SUMMER  ASSIZES,  6  VICT. 


365 


^^e  have  served  notice  upon  him  that  we  intend  to  do  so  on 
the  present  occasion.  [Greene,  Sergeant. — Would  not 
that  be  admitting  parol  evidenced  explain  a  deed  ?]  The 
words  of  the  statute  pennit  such  evidence.  If  it  were  not 
so,  the  proviso  would  have  been  aknost  inoperative. 


1841. 

MOOBX 
V. 

Gabds. 


Grsbnb,  Serjeant. — I  think  that  if  I  were  to  allow  the 
appellant  in  this  case  to  be  examined,  I  would  be  setting  a 
most  dangerous  precedent ;  and  I  shall,  therefore,  not  do 
so.  If  parol  evidence  were  admitted  to  explain  any  part  of 
a  lease,  it  might  as  well  be  admitted  to  vary  the  amount  of 
rent,  or  alter  the  nature  of  the  contract  in  some  other  way, 
and  such  a  practice  would  be  fraught  with  the  most 
dangerous  consequences. 

Decree  reversed,  and  a  dismiss  entered 
on  the  merits. 


McDonnell,  Appellant — O'Flaherty,  Respondent.  18*1  > 


CorkSiaumer 
Astizes* 

JL  HIS  was  an  appeal  from  a  civil  bill  decree.  Where  on  an 

appeal  firom  a 
didl  bill  de- 

The  question  in  this  case  was  whether  a  civil  bill  was  cree,  it  ap- 
peared that 
maintamable  against  the  defendant  for  seizing  goods  oftheciTUbUi 

the  plaintiff's  tenant  under  a  civil  bill  decree,  and  selling  qnidated  dal 

the  same  without  paying  the  plaintiff  a  year's  rent,  the  S^^e*snm 

decreed  ex- 
ceeded the 
dill  bill  juris- 
diction.    HM  that  the  decree  most  be  rerarsed,  it  being  void  in  toio,  and  not  being 
merely  bad  for  the  ezoeas(aJ. 

(a)  8c«  JfDiWif  t.  YtOm,  miie  p.  S54. 
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1841.        defendant  having  notice  of  the  tenancy  and  of  the  rent 

M'DoNHiLL  been  due. 

r.  ^ 

O'Flahbbtt;  * 

Mr.  Freeman^  Q.C.  for  the  appellant,  was  proceeding  to 
argue  that  a  civil  bill  decree  was  not  within  the  meaning 
of  the  9  Anne,  c.  I.  s.  1.  when  it  appeared  that  the  dama- 
ges in  the  civil  bill  were  laid  at  £20,  and  that  the  dril 
bill  was  framed  in  case.  Upon  this  he  was  stopped  bythe 
Court,  and 


Grbenb,  Sergeant,  said  that  he  must  reverse  the 
cree  as  the  damages  laid  were  beyond  the  civil 
jurisdiction(a). 

(a)  This  case  is  referred  to  bj  Mr.  LtrngfieU  in  his  Civil  Bill  Digest 
p.  61.    '*  A  very  serioos  questioii,*'  says  he,  "  has  lately  arisen  si  to  i 
'*  landlord's  right  to  a  year's  rent  when  the  goods  of  his  tenant  are  saxd 
under  adril  bill  decree.  In  the  case  of  Greene  v.  Toole,  Nap.  C.  B.  A. 
<  187,  decided  in  1835,  at  Corlow  Lent  Assises,  by  Sir  Wm.  Ssm.  it 
was  held  that  a  diil  bill  was  maintainable  against  the  defendant  for  sell- 
ing goods  of  the  plaintiff  *s  tenant,  nnder  a  ctvil  bill  decree,  without  ptj- 
ing  the  plaintiff  a  year's  rent.  The  same  question  was  raised  at  the  CoH 
"  Summer  Assises,  1841,  before  Mr.  Serjeant  Grxenb,  and  was  TeryaUj 
"  argued  by  counsel  on  both  sides,  but  it  did  not  reoeiye  any  dedsion:  tk 
"  learned  Seijeant,  however,  said  that  he  felt  very  serious  doubts  u  tf 
"  whether  a  dTil  bill  decree  was  such  an  '  execution'  as  was  intended  bj 
'*  the  statute."    Mr.  Longfield  Hieiti  proceeds  to  argue  that  a  dvil  1^ 
decree  is  not  within  the  statute  of  Aime,  upon  the  ground  that  dvil  W 
decrees  were  not  known-  when  the  statute  of  Anne  passed,  and  upon  tk 
authority  of  an  EngUeh  case.  Brandling  t.  Barrington^  6  B.  fc  C.  4^* 
in  which  it  was  held  that  a  writ  of  pone  per  vadioe  issuing  oat  of  tbe 
Court  of  Pleas  at  Durham^  was  not  within  the  correspondmg  £h^ 
statute.    But  this  point,  however  doubtful  it  may  hare  been  at  finti  ^ 
been  settled  beyond  dispute,  by  the  case  of  Bgan  r.  Dafy,  2  Jones,  29% 
(of  which  Mr.  Longfield  seems  not  to  have  been  aware,)  where  H  *tf 
hdd  by  the  whole  Court  of  Exchequer,  that  a  dvil  bill  decree  was  witbia 
the  statute  of  Anne.    It  may,  at  the  same  time,  be  remarked,  tktt 
the  case  of  Brandling  v.  Barrington^  was  dedded  upon  the  eipn* 
ground  that  the  writ  of  pone  per  vadioe  was  but  mesne  process,  (s  poist 
which  was  noticed  in  the  arguments  in  Bgan  v.  Ddg,  by  Mr.  Baro> 
PsNNSf  ATHBR,)  and  consequently  it  could  not  be  within  a  statute  v^ 
clearly  related  but  to  final  executions-     A  dvil  bfll  decree,  on  the  efl** 
trary,  is  a  final  execution,  and  in  this  re8pe<^  therefore,  a  oon^nnio* 
between  it  and  the  writ  of  pone  per  vadioa  does  not  hold. 


€« 
« 
<« 
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CROWN  SIDE. 


1841. 

In  re  KiLMALLOCK  Road.  Limerick Sunu 

mer  Assizes, 

1.  HIS  was  a  traverse  to  a  presentment  for  a  new  road  county  sur^ 
through  the  liberties  of  KilmaUock^  upon  the  ground  that  I^^!^^  ^  ^ 
po  notice  of  the  application  for  the  road  had  been  served  Joad^^nder'' 
on  the  occupiers  of  the  land  throufi:h  which  the  road  was  to  *^®  fifteenth 

*  ^^  section  of  the 

pass.  Grand  Jmry 

'^  Act,  (6  &  7 

W.IV.C.116,) 
without  first 

It  appeared  that  the  application  for  this  road  had  been  serving  a  no- 
tice of  his  in- 
made  by  the  County  Surveyor,  under  the  fifteenth  section  of  tended  appli- 
cation upon 
the  Grand  Jury  Act(a),  he  having  deemed  the  work  neces-  the  occupiers 

<■  i*«i*«i*i  11  o'  the  land 

sary,  and  no  application  for  it  having  been  made  by  any  ^i^rough  which 

the  road  is  to 

cess-payer.  p^^ 

Mr.  (y  Shcmghnessy  for  the  traverser. — The  wording  of 


(a)  6&7  Will.  IV.  c.  116,  8.  15 "  And  be    it  enacted,  that  the 

county  suryeyor  shall  examine  all  the  applications  so  lodged  with  the 
Secretary  of  the  Grand  Jury  as  aforesaid,  and  in  case  no  application  shall 
haye  been  niade  for  the  necessary  surface  repairs  of  any  public  road,  or 
footpath,  or  the  keeping  open  of  any  drain  adjoining  any  public  road, 
or  any  other  public  work  which,  to  the  said  county  surveyor,  shall  appear 
necessary,  it  shall  and  may  be  lawful,  and  he  is  hereby  required  to  make 
application  for  the  same,  in  the  manner  herein-after  appointed,  at  the  next 
presentment  sessions  to  be  holden  for  the  county  of  barony,  by  which 
the  expense  of  said  work  ought  to  be  defrayed ;  and  it  shall  not  be 
necessary  for  the  said  surveyor  to  lodge  any  application  made  by  him 
with  the  Secretary  of  the  Grand  Jury,  but  such  application  being 
dalivered  to  the  Chairman  at  such  sessions,  shall  be  dealt  with  thereat 
in  all  respects  in  the  same  manner  as  the  other  applications,  which  shall 
have  been  lodged  with  the  Secretary  of  the  Grand  Jury." 

2b 
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1841.       the  fifiteenth  aecdon  of  the  Grrand  Jury  Act  is  very  genenli 


In  re       but  its  operation  is  clearly  controlled  by  the  fifty-fifth  secdoo. 

KiLMALLOCK 

Road.  That  section  requires  that  befi»e  any  new  road  is  applied 
fi)r,  a  notice  of  the  intended  application  should  be  serred  ob 
every  occupier  of  the  land  through  which  the  inteodol 
road  is  to  run.  Now,  if  it  be  held  that  a  county  sunreyff 
can,  under  the  fifteenth  section,  apply  for  a  new  roal, 
without  serving  the  notice  required  by  the  fifty-fifili 
section,  the  object  of  the  legislature  will  be  defeated, 
and  the  greatest  injustice  will  follow  by  people  being 
debarred  of  an  opportunity  of  traversing  fi^r  inutility  or 
for  damages.  It  is  true  it  may  be  said  that  it  is  property 
county  surveyor  should  have  the  power  now  claimed,  as  a 
many  cases  it  might  be  of  importance  to  have  a  road  ^}ai 
the  cess-payers  would  not  agree  to ;  but  balance  the  con- 
veniences and  inconveniences  of  such  a  power,  and  it  ^ 
be  found  that  the  latter  will  much  outweigh  the  filmier. 

Grebnb,  Serjeant. — I  have  paid  considerable  attentki 
to  this  case,  and  upon  the  best  consideration  that  I  b^ 
been  able  to  give  it,  I  have  come  to  the  conclusion  tiuti 
cannot  fiat  this  presentment.  The  fifty-fifili  secdoo  at' 
the  Grand  Jury  Act,  in  my  opinion,  decides  the  matter, 
so  far  as  relates  to  the  necessity  of  serving  notice  nj^ 
occupiers  in  case  of  a  new  line  of  road.  I  think  that  tint 
section  applies  to  presentments  applied  for  by  the  em^ 
surveyor,  and,  therefore,  I  cannot  fiat  this  presentment 

Traverse  allowed. 
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In  re  Ardea  Dispensary.  ^    ^^^'    ^ 

Tralee  Sum* 
mer  Assizes. 

JL  HIS  was  a  traverse  to  a  presentment  for  the  Ardea  The  medical 
Dispensary,  upon  the  ground  that  its  medical  attendant  a  dispensary 
did  not  reside  within  five  miles  of  it  as  required  by  the  within  five^ 
•tatute(a).  jf^ttUn^t 

sufficient  to 
reside  within 

It  appeared  that  the  villaefe  of  Ardea  was  ten  miles  ^\^  ^^^^  ^^ 

*'*^  ^  a  branch 

distant  from  the  town  of  Kenmarey  (in  which  there  was  of  it 
also  a  dispensary)  and  that  the  medical  attendant  of  the 
Ardea  dispensary  resided  at  the  latter  place.  It  further 
appeared,  however,  that  there  was  a  branch  of  the  Ardea  Dis- 
pensary at  a  place  called  Dooras^  halfway  between  Kenmare 
and  Ardea  ;  and  the  question  was,  whether  under  these  cir- 
cumstances the  statute  was  sufficiently  complied  with,  the 
branch  at  Dooras  being  within  five  miles  of  Kenmare. 

Mr.  Leahy  for  the  traverser. 

There  is  a  clear  evasion  of  the  statute  here  which  the 
Court  cannot  countenance.  If  such  ingenious  contrivan- 
ces as  the  present  are  to  be  allowed  the  whole  object  of 
the  statute  will  be  defeated,  and  no  medical  man  will  reside 
within  five  miles  of  his  dispensary,  as  all  will  find  it 
more  profitable  to  live  in  a  flourishing  town  than  in  a 
€X>imtry  village,  and  all  will  have  it  in  their  power  by  the 
aid  of  friendly  subscribers,  and  the  establishment  of 
branches,  to  bring  their  dispensary  within  five  miles  of 
their  own  residence. 

(a)6&7  WUl.  IV.  c.  116.8.81. 
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1841.  Mr.  Jeffcott  contra, — A  liberal  construcdon  should  be 


/*  re  given  to  the  statute,  or  otherwise  many  poor  district* 
DupBNBABT.  will  be  left  without  medical  attendance.  In  the  pr^ 
sent  case,  though  there  are  nominally  two  dispen- 
saries, one  at  Doareu  and  the  other  at  Ardea,  yet,  is 
reality,  they  are  but  the  same  dispensary.  One  medi- 
cal man  attends  them  both,  and  there  is  but  one  pre- 
sentment for  both  by  the  Grand  Jury.  The  dispensary 
at  Dooras  may  therefore  as  well  be  considered  the  parent, 
and  Ardea  the  branch,  as  the  reverse,  and  if  so,  the  medi- 
cal attendant  resides  within  five  miles  of  the  dispensary. 
The  presentment  paper  too,  in  this  case,  is  entitled  as  ^ 
the  ''  Dooras  Dispensary." 

Mr.  Leahy* — This  dispensary  cannot  be  considered  as 
the  Dooras  Dispensary,  inasmuch  as  that  it  was  founded 
as  the  ^*  Ardea  Dispensary  ;*'  and  all  the  documents  an<i 
papers  laid  before  the  Grand  Jury  up  to  the  present  tiioe, 
are  entitled  as  of  the  **  Ardea  Dispensary." 

Ball,  J.—  I  am  sorry  that  I  cannot  fiat  this  preseDi- 
ment ;  but  I  am  bound  to  see  that  the  Act  of  Parliameot 
is  strictly  complied  with.  It  is  plain  that  an  attempt  b$ 
been  made  here  to  evade  a  statute  and  this  I  cannot  sanc- 
tion. It  may  indeed  be  true  that  the  establishment  io 
question  is  a  useful  one,  but  I  must  discharge  my  dot) 
apart  from  such  considerations.  I  sit  here  to  admim^^^^^ 
the  law  as  I  find  it,  and  not  to  make  it. 

Traverse  allowed(fl)- 


Va)  At  a  preyioQS  assises  a  similar  ruling  was  made  st  Lattf^ 
the  case  of  the  Newcastle  Dispensary,  by  Mr.  Serjeant  Cfreetu. 


i> 
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In  re  Beamish.  ^     ^^^i_ 

Cork  iSummer 
Assizes. 

X  HIS  was  a  traverse  on  behalf  of  certain  medical  rate-  a  Grand  Jury 
payers  of  the  city  of  Cork,  to  a  presentment  of  £10  10^.  to  create^^*' 
to  Doctor  fVUliam  Beamish^  as  one  half  year's  salary  to  wamiSed 
him  as  "  coroner's  surireon."  ^^  the  Grand 

o  Jury  Act. 

They  cannot 
therefore  ap- 

The  Grand  Jury  of  the  city  of  Cork  had  entered  into  P^'™* » **  ^^^, 

ner  a  surgeon 

an  agreement  with  Doctor  Beamish  to  pay  him  a  fixed  to  attend 

inquests  at  a 

salary  of  £21  per  annunif  for  attending  the  coroner  on  all  fixed  salary. 
inquisitions  held  in  the  city  of  Cork  as  medical  witness,  in 
lieu  of  the  fees  which  the  coroner  was  under,  the  ninety- 
ninth  section  of  the  Grand  Jury  Act  authorized  to  grant 
to  such  persons. 

Mr.  Martin  for  the  traversers. 


It  is  plain  that  the  Grand  Jury  have  no  power  to  grant 
a  fixed  salary  to  any  one  as  ^^  coroner's  surgeon,"  for  that 
would  be  creating  an  office  not  contemplated  or  authorized 
by  the  Grand  Jury  Act.  Such  an  office,  too,  would  be 
against  public  policy,  as  upon  inquests  it  is  often  most 
expedient  to  examine  the  medical  man  who  has  been  in 
the  habit  of  attending  the  deceased,  and  this  could  not  be 
done  if  an  office  such  as  "  coroner's  surgeon"  was  legal- 
ized. Besides,  it  is  interfering  with  the  privilege  of  the 
coroner  to  create  such  an  office,  for  it  is  his  privilege  to 
call  in  any  medical  man  he  might  think  best  qualified  to 
give  evidence  on  the  inquest.     In  Mr.  LongJieldCs  case,  at 
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1841.       the  last  Spring  Assizes,  Mr.  Justice  Crampion  held,  thtt  a 
In  re       Grand  Jury  had  no  right  to  present  a  salary  to  a  penoo 

as  advising  counsel;   and  the  same  principle  oaglt  to 

govern  the  present  case. 

Grbbnb,  Serjeant — I  am  clearly  of  opinion  that  tk 
presentment  cannot  stand  in  the  form  in  which  it  is  at 
present.  The  Grand  Jury  have  created  an  office  not 
warranted  by  the  Grand  Jury  Act,  and  this  they  bave  oc 
power  to  do. 

Traverse  allowed(fl). 


(a)  On  the  following  day  the  Ormnd  Jnry  presented  JCIO  I(k  ai^ 
of  one  guinea  each,  to  Doctor  Beamish,  for  attending  ten^inqnetta,  a&d« 
objection  baring  been  taken  to  this,  the  presentment  passed. 


.    ^^^'    ^  Mary  Lton's  Case. 

T 

Limerick  Sum- 
mer Aesizes. 

Where  a  pri-    X  HE  prisoner  was  indicted  for  receiving  certain  property. 

soner  is  indict-      irT_ri»i  i  •  i 

ed  for  reedy-       before  then  feloniously  stolen,  taken,  and  earned  away. 
plpertybe-    ^7  *  certain  person,  to  the  Jurors  unknown." 

fore  then  felo- 
niousl  J  stolen 

"  ^n  tTt^       ^P^*^  ^^^  ^™^  ^^  appeared  that  the  name  of  the  pcfwo* 
jurors  mu       ^ho  committed  the  larceny,  was  known. 

known,"  and  ^ 

on  the  trial  it 
appears  that 

the  name  of         When  the  case  for  the  prosecution  had  dosed, 

the  party  who 
stole  the  goods 
is  known. 

Qwtre,  whether  since  the  statute,  making  receiying  stolen  goods  a  sabsUntiva  fe^J 
the  prisoner  is  entitled  to  his  acquittal. 
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Mr.  Coppinger^  for  the  prisoner,   submitted  that  the        1841. 

Court  should  direct  an  acquittal,  inasmuch  as  that  there  Mart  Lton's 

Gabe. 
was  a  cettal  variance  between    the  indictment   and  the 

evidence.     Walker* s  case(a),  BUcKs  case(&). 

Mr.  Plunketj  Q.C.,  (with  whom  was  Mr,  M^DermoU) 
for  the  Crown. — This  point  might  have  been  good  before 
the  recent  statute(c),  enabling  a  receiver  of  stolen  goods 
to  be  indicted  as  for  a  substantive  felony^  but  now,  as  it  is 
not  necessary  to  state  by  whom  the  larceny  was  committed, 
it  cannot  either  be  necessary  to  prove  it  if  it  be  laid. 

Mr.  Coppinffer, — Blick's  case  occurred  since  the  corres- 
ponding English  statute(eQ,  and,  therefore,  it  would  seem 
as  if  this  point  was  still  valid. 

Grbbne,  Serjeant — At  present  I  shall  not  decide  this 
question,  but  shall  let  the  trial  proceed,  and  reserve  liberty 
for  the  prisoner's  counsel,  if  necessary,  and  if  so  advised,  to 
move  this  point  in  arrest  of  judgment. 

The  prisoner  was  found  g^ty,  but  the  Crown 
having  consented,  on  account  of  her  ill 
health,  to  let  her  out  upon  bail,  the 
point  was  not  afterwards  raised(«). 


(a)  3  Camp.  264.  (b)  4  C.  &  P.  376,  per  Bosanquet,  J. 

(c)  9  Geo.  IV.  o.  55.  ((f)  7  &  8  Geo.  IV.  c.  29.  s.  54. 

(e)  Before  the  statute  making  the  reoeiying  of  stolen  goods  a  substan- 
tire  felony,  there  can  be  no  doubt  that  the  point  raised  in  the  case,  re- 
ported aboye,  was  a  good  one,  WaUter*»  ease,  3  Camp,  264,  Ewsell  on 
Crimea,  258(ii) ;  and  as  there  is  nothing  in  the  statute  to  the  contrary, 
there  would  seem  to  be  no  yalid  reason  why  it  should  not  be  a  good  point 
stilL  It  is  true  that  it  is  not  now  necessary  to  state  in  an  indictment, 
for  receiying  stolen  goods,  the  name  of  the  principal  felon  Jervit*  case. 
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1841.         6  C.  &  P.  166;  but  it  by  no  meaiiB  follows  from  that,  that  ifhbeUekit 

"J* r — -^  wUl  be  unnecessary  to  prove  it,  as  many  things  nnnecessary  to  be  stated 

Case  become  material  to  be  proved  when  stated.     Thns,  in  Owaii  case,  1 M. 

C.  C.  it  was  held  that  if  an  indictment  under  the  57  Geo.  IIL  c.  90, 
describe  the  place  in  which  the  prisoner  was  found  surmed  by  giTiog  iti 
name,  and  also  states  who  the  owner  or  occupier  is,  a  mistake  in  tk 
name  of  the  place  will  be  fatal,  though  it  be  not  necessary  when  the  nam 
of  the  owner  or  occupier  of  the  dose  is  stated,  to  state  also  the  ume  ^ 
the  close.  So,  in  Deeb^s  case,  id,  303,  it  was  held,  that  adding  a  bin 
description  to  the  name  of  a  person,  who  must  be  named,  is  fatal,  tluogfa 
it  be  not  necessary  to  give  any  description :  and  in  an  Anom/wum  caM, 
3  Stark.  Ev.  1531,  where  a  prisoner  was  indicted  for  stealing  a  W 
horse,  it  was  held  that  the  allegation  of  colour,  though  onnecesaarjtolian 
been  made,  became  material  by  being  stated,  and  could  not  be  rejeetaL 
With  respect  to  the  particular  point  in  question,  BUek'M  case  wad 
appear  to  be  decisive  upon  it ;  but  if  any  other  anthority  were  vanQB; 
M*  Cue's  case,  Jebb  C.  C.  R.  120,  ought  to  remove  every  doubt  npoatlK 
subject.  In  that  case  the  prisoner  was  tried  before  the  Recorder  o  ^ 
a  substantive  felony  in  receiving  stolen  goods.  In  the  indictmeot  ik 
felony  was  alleged  to  have  been  oonmiitted  by  Patrick  Cvras  aod 
others,  and  the  learned  Judge  left  it  to  the  jury,  "  that  if  they  were  Mi 
satisfied  of  the  guilt  of  the  principal  they  should  acquit  the  prisoaen.^ 
This  case  afterwards  came  before  the  twelve  Judges,  and  they  held  tbti 
the  direction  of  the  Recorder  was  right. 


v_i?^L-^  Michael  Hanlon's  Case. 

TValee  Sitn- 
mer  Assizes, 

On  an  indict-   ThE  prisoners  Michael  Hanbn,  Mm  Hanlon,  the  elder, 

ment  agamst 

several  for       Thomos  Hanlon^  John  Hanhn,  the  younger,  and  Margar^ 

jointly  receiv- 
ing stolen        Hanhn^  were  charged  upon  a  joint  indictment  for  recfif- 

Held,  that    uig  certam  goods,  knowing  them  to  have  been  felonioiislf 

although  there    .   i 

— «-  ^  «-.:      Stolen. 

was  no  evi-      o«^**'**» 
deuce  against 
some  of  the 

oS'cts^VS;*       ^^^^  ^^  ^^  evidence  whatever  against  the  prisone* 
be  convicted.    Michael  and  John^  the  younger. 

At  the  close  of  the  case  for  the  prosecution, 
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Mr,  Coppinger  for  the  prisoners,  called  upon  the  learned        1841. 
Judge  to  direct  an  acquittal  of  all  the  prisoners  upon  the     Hanlon's 
ground  that,  there  being  no  evidence  against  the  prisoners, 
Michael  and  John  the  younger,  and  the  indictment  charging 
a  joint  act  of  receiving,  the  other  prisoners  could  not  be 
convicted  upon  that  indictment,  MesainghanCs  case(a). 

Mr.  Bennett^  Q.  C,  and  Mr.  Plunket,   Q.  C,  for  the 
Crown. 

Ball,  J. — I  am  of  opinion  that  upon  this  indictment 
the  prisoners  can  be  legally  convicted.  Messinghamts  case 
does  not  support  the  proposition  for  which  it  was  cited, 
but  on  the  contrary  proves  that  upon  this  indictment  the 
other  prisoners  may  be  legally  convicted.  There  the  question 
reserved  for  the  consideration  of  the  Judges  was  not  whe- 
ther John  and  Mary  Messingham  were  both  legally  con- 
victed, but  only  whether  Mary  was  legally  convicted,  and 
no  question  was  raised  as  to  John.  I  shall  therefore  let 
this  case  go  to  the  Jury. 

The  Jury  found  a  verdict  of  not  guilty  as  to 
the  prisoners,  Michael  and  John;  and  of 
guilty  against  Margaret^  Thomasy  and  JbAn, 
the  elder(6). 


(a)  1  Mood.  C.  C.  257. 
(6)  See  Collins*  case,  ante,  p.  313. 
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,  '^•  Mart  Swbbnt's  Casb. 


TVo&eSiMi- 


Where  a  pri-  XHE  prisoner  was  indicted  for  the  murder  of  a  certain 

Bcmer  was  in- 

dieted  for  the  child,  *^  the  name  whereof  was  to  the  jurors  unknown." 

murder  of  her 
ehild,  and  in 

the  indictment     On  the  cross-ezamination  of  the  witnesses  for  the  Crown 

the  name  of 

the  child  was  it  appeared  that  the  child  was  illegitimate,  that  the  prisoDer 

■t*tedtobe  t     i        *      i  »  t        » 

unknown,  but  had  been  heard  to  call  the  cmld,  once  or  twice,  *'  Johimy, 
upon  the  evi^  and  that  it  was  about  two  or  three  months  old. 

dence,  that  the 
prisoner  had 

calUbeduld?      When  the  case  for  the  prosecution  had  closed, 

once  or  twice, 
Johnny,  and 

that  the  chUd      Mr.  Atthitt  for  the  prisoner,  submitted  that  there  was  t 

was  two  ^ 

or  three         variance  between  the  indictment,  and  the  endence  wliidi 

months  old. 

Held,  that       entitled  his  client  to  an  acquittal,  Walker*s  case(a). 

there  was  a 
fatal  Tsriance 

hetween  the 

indiotmentand  Mr.  Pltmket,  Q.C.  (with  whom  was  Mr.  Bemutif  Q.C 
SembU,  slight  ^^^  Mr.  M^DermaU)  for  the  Crown.  The  indictment  is 
rafficie^  to  sufficiently  supported,  for  the  mere  fi^ct  of  the  motkr 
J^^J^^  having  been  heard  to  caU  the  child  "Johnny"  is  iwt 
<^^  sufficient  to  show   that  the  child  had  a  name,   SmiA'i 

case(ft). 

Mr.  Atthitt.— Smith's  case  is  not  in  point,  as  there  tke 
presumption  was  against  the  child  having  any  name,  it 
being  but  twelve  days'  old,  whilst  here  the  child  beisf 
three  or  four  months  old,  the  presumption  must  be  tbat  it 

(a)  3  Camp.  264.  (6)  6  C.  li  P.  151. 
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had  a  name.    Besides,  there  the  evidence  was  only  that  the        1841. 
mother  had  said  that  she  wished  the  child  to  be  called    Swsbmt's 

Cask. 

*^  Mary  Anne/'  whilst  here  the  evidence  is  positive  that 
she  called  the  child  '*  Johnny,"  and  that  is  sufficient  evi- 
dence to  show  that  the  child  being  illegitimate  had  acquired 
a  name  by  reputation. 

Ball,  J. — I  agree  with  the  counsel  for  the  prisoner 
that  there  is  a  variance  in  this  case.  The  indictment  charges 
the  prisoner  with  the  murder  of  a  child  unknown,  and  the 
e^dence  shows  that  the  child  had  a  name.  On  the  part 
of  the  Crown  it  is  contended  that  the  evidence  of  the  name 
of  the  child  is  not  sufficient ;  but  Sheen's  case(a)  estab- 
lishes that  very  slight  evidence  is  necessary  to  prove  the 
name  of  any  child.  It  may,  indeed,  be  a  question,  whe- 
ther an  objection,  such  as  is  now  made,  which  goes  not 
to  the  merits  of  the  case,  ought  to  be  allowed  to  prevail. 
But,  sitting  here  in  a  judicial,  and  not  in  a  legislative 
capacity,  I  feel  it  my  duty  to  give  the  prisoner  the  benefit 
of  a  point  which  eminent  Judges  have  considered  as  valid. 
Till  the  cases  which  have  been  mentioned  at  the  bar  are 
overruled,  I  consider  myself  bound  by  their  authority ;  and 
I  shall  therefore,  in  this  case,  direct  the  jury  to  acquit 
the  prisoner. 

The  prisoner  was  acquitted. 

(a)  2  C.  fc  P.  634. 
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ment. 


.     ^^^'     .  Neil's  Ca8e(a). 

Cork  Summer 
Amizes, 

On  an  indicts    X  HE  prisoner  was  arraigned  upon  two  indictmoits,  in 

ment  for  nmr-  ^  . 

der,Heldj  that  the  first  of  which  he  was  charged  with  the  murder  of  a 

H  waa  a  qiies-  i   •       i 

tionfor  the      person  named  James  ConneU^  and  m  the  second,  with  the 

Judgre  and  not  ^        r  i_  i      • 

for  the  jury,     murder  of  a  person  whose  name  was  to  the  jurors  unknown, 
the^eiridoaoe     Upon  both  indictments  the  prisoner  was  given  in  charge 

^of  thi'de.  ^  *«  y^  ^  ^"^  *«™®  ^^- 

ceased,  waa 
properly  laid 

m«^  ^^^'^  It  appeared  that  the  deceased  was  a  sailor,  and  a  stranger 
in  the  place  where  he  was  killed ;  that  upon  the  evenin; 
of  his  death  he  had  had  a  quarrel  with  the  prisoner  and 
some  other  persons  at  a  public-house,  in  the  town  of 
Middktariy  where  he  was  drinking,  and  that  soon  after 
leaving  this  public-house  he  was  overtaken  by  two  men, 
one  of  whom,  it  was  thought,  was  the  prisoner,  and  was 
so  beaten  by  them  that  he  died  on  the  following  day. 

The  first  witness  examined  was  the  keeper  of  the  pubIi^ 
house,  where  the  deceased  had  been  drinking  on  the  even- 
ing of  his  death.  He  stated  that  he  had  never  seen  the 
deceased  before  that  evening,  but  that,  when  leaving  bis 
house  the  deceased  had  shaken  hands  with  him,  and  W 
then  told  him  his  name.  He  could  not,  however,  state 
positively  whether  the  deceased  had  called  himself  J(b^ 
or  John  CanneU.  The  next  witness  stated  that  she  heard 
a  shop-boy  say  that  James  Connett  (meaning  the  deceased) 
owed  him  eight  pence ;  but  on  her  cross-examination  sbe 
stated  that  she  and  ^^  every  one  in  the  town"  called  tie 
deceased  John  Connett. 

(a)  See  M*Antmifs  case,  ani€t  p.  270. 
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No  other  evidence  was  offered  as  to  the  deceased's  name,        i84l. 


save  that  of  a  woman,  into  whose  house  the  deceased  had  Nbil'sCasb. 

been  brought  after  been  beaten.     She  swore  that  she  had 

heard  the  captain  of  the  deceased's  vessel,  who  came  with 

others  to  see  him,  speak  of  him  to  his   companions  as 

James  Connell,     This  evidence,  however,  was  objected  to 

by  the  prisoner's  counsel,  and  the  Court  having  intimated 

an  opinion  that  it  was  not  legal,  the  Crown  did  not  press  it. 

■ 

When  the  evidence   for  the  prosecution  closed, 

Mr.  Butt  for  the  prisoner,  submitted  that  the  evidence 
had  proved  that  it  was  John  Cdnnett  who  was  murdered, 
and  not  James  Connelly  as  laid  in  the  indictment,  and  that 
therefore  the  prisoner  was  entitled  to  his  acquittal. 

Mr.  Bennettj  Q.C.  (with  whom  were  Mr.  Plunketj  Q.C., 
and  Mr.  M^Dermott)  contra. — There  is  evidence  both  ways, 
and  under  these  circumstances  it  is  a  question  for  the  jury 
whether  or  not  the  indictment  has  been  proved.  The 
woman,  who  called  the  deceased  John,  did  not  know  him, 
while  it  appears  from  her  evidence  that  a  boy,  who  did 
not  know  him,  called  him  James  [Ball,  J. — But  that 
boy  is  not  produced,  and  what  the  woman  heard  the  boy 
say  is  not  evidence.]  Then,  if  it  is  not  proved  that  the 
deceased's  name  was  Jamesj  at  least  it  cannot  be  said  that 
it  was  proved  that  his  name  was  John ;  and  as  this  is  the 
case,  it  must  be  considered  that  his  name  is  unknown,  and 
the  second  indictment  is  supported(a). 

(a)  Bat,  see  Rohin$on*8  case,  1  Holt.  5^  contra,  where  it  was  held 
that  if  property  is  stated  in  one  count  to  belong  to  certain  persons 
naming  them  specifically,  bat  in  another  count  to  certain  persons  unknown, 
and  the  prosecntor,  by  defect  of  eyidence,  cannot  proye  the  names  of 
the  persons  as  described  in  the  first  connt,  he  cannot  recar  to  the  second 
coont,  which  describes  the  property  as  belonging  to  persons  unknown. 
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l8iL  Mr.  jBfctt..-^Tlie  eTidenee  shows  thai  the  deeeaaed's 

N«ix.'aCAmk  name  waa  Jakn*    The  womaD  staled  that  **  all  the  tiomsl' 
called  him  Johmf  aad  that  is  evidenoe  of  wpatdJaotk 

Ball,  J. — ^My  impression  is  that  we  have  evideiioe  of 
the  deceased's  name,  and  that  that  eyidence  goes  to  sliov 
that  his  name  was  John  Onmett.  Und»  these  cucum- 
stances  I  feel  myself  bound  not  to  leave  the  qoesfieii  to 
the  Jury,  but  to  direct  them  to  acquit  the  prisoner,  as 
neither  indictment  has  been  supported(a). 


Some  of  the  Jury  having  expressed  an  unwillingness  to 
acquit  the  prisoner. 

Ball,  J. — A  man  is  not  to  be  found  guilty  of  a  crime 
merely  because  a  Judge  or  a  Jury  may  be  morally  p^- 
suaded  of  his  guilt ;  but  in  order  to  warrant  his  oonvictioii 
he  must  be  found  g^ty  according  to  law.  It  is  the  hw 
that  constitutes  the  crime,  it  is  the  law  that  punishes  tbe 
criminal,  and  it  should  therefore  be  according  to  law  thst 
a  man  should  be  tried  and  convicted.  A  Jury  who  woulii 
presume  to  find  a  man  guilty  contrary  to  law,  could  not 
commit  a  more  illegal  or  a  more  unconstitutional  act ;  and, 
furthermore,  a  Jury  is  bound  to  take  the  law  firom  the 
Judge ;  and  now,  I  tell  you,  that  upon  your  oaths  yon 
must  acquit  the  prisoner,  for  that,  in  point  of  law,  die 
present  indictment  is  not  sustained. 

(a)  As  to  the  respectiTe  proTmoe  of  the  Jndge  and  the  Jury,  wb  tb» 
anawer  of  the  Judges  to  qaeetions  pat  to  them  by  the  House  of  LcHi 
of  Ireland,  ia  1641,  {infra,  p.  375,  ii.>— "  Although  the  Jurors  be  tk 
"  sole  Judges  of  the  matter  of  fact,  yet  tho  Judges  of  the  Court  «• 
'*  Judges  of  the  validity  of  the  endenoe,  and  of  the  matter  of  law  sriinf 
*'  out  of  the  same,  wherein  the  Jury  ought  to  be  guided  by  thsn."— ^ 
also  How.  St.  Tri.  vi.  1006-13. 
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Dambrt  s  Case.  ^^ ^ ^ 

Cork  Summer 
AsaizeMm 

JL  HE  prisoner)  ^ith  others,  was  indicted  for  manslaughter.  Seld,  that 

there  was  no 
difference  be- 

The  trial  hayin&f  lasted  the  whole  day.and  there  beingr  no  tween  capital 

,  ,  felonies  and 

likelihood  of  it  being  over  till  a  very  late  hour,  Mr.  Justice  felonies  not 

capital,  so  far 

Ball,  adjourned  the  trial,  and  the  case  not  been  capital,  as  regards  the 
was  at  first  inclined  to  allow  the  Jury  to  separate,  but  after-  specting  ad- 
wards,  upon  the  authority  of  Caspca's  case(a),  which  was  "^uS!"^" 
mentioned  at  the  bar,  directed  the  Jury  to  be  kept  together  ^^f^^ 
all  night  at  an  hotel,  under  the  charge  of  the  Sheriff(  J).       "^J^^* 

night,  and  can- 
not be  allowed 
^  separate. 
Where  several 

At  the  close  of  the  case  for  the  prosecution,  ^ed  k^one 

indictment  the 
Court  will  not 

Mr.  Longfkld  (with  whom  was  Mr.   AtthiU)  submitted  "g^eVi^^** 
that,  as  to  one  of  the  prisoners,  there  was  no  evidence,  *?fif"®™®?^ 

^  *  them  to  the 

and  that  as  this  was  the  case,  the  Court  should  order  an  J^^T^therebe 

any  evidence  to 
go  to  the  jury 
(a)  This  case  is  reported  in  9  C.  &  P.  289,  bat  the  pdnt  for  which  it  respecting 

is  cited  in  the  principal  case  is  not  noticed  in  the  report.     Caspar  was  those  persons. 

indicted  for  being  an  accessary  before  the  fact  to  a  larceny.  When  several 

(h)  The  practice  of  a^jonmment  in  criminal  cases  is  an  innovation  ^^  together 
whidi  the  necessity  of  modem  times  has  compelled  the  Judges  to  adopt,  and  are  defen- 
Formerly  it  was  the  role  that  when  once  a  prisoner  was  given  in  charge  ded  by  separate 
to  a  Jnry  the  trial  should  go  on  without  intermission,  Lord  Delamere's  co^^d,  aU  the 
ea8e(<i) ;  but  in  consequence  of  the  great  length  to  which  some  of  the  ^^^f^  mut 
state  trials  in  1790^5  ran,  this  rule  was  relaxed,  and  adjournments  are  address  the 
now  every  day  resorted  to  when  the  nature  of  the  ease  is  such  as  to  jury  before  any 
require  it.  witnesses  for 

To  adjourn  a  trial  it  is  not  necessary  to  get  the  consent  of  the  prisoner,  *^!f^2l*  *** 
ELardfft  case(6) ;  though  in  Hanljfs  ca8e(ej  this  consent  was  asked  by 
CMef  Justice  Busme.    Neither  is  it  necessary  to  get  the  consent  of  the 
Crown(MO ;  but  the  Court  may  of  its  own  authority  a4ioani  a  trial  when 
they  think  it  neoe88ary(tV0.    In  Tooke*i  ca8e(iO   Gh^  Justioe  Etbs 

(•)  Hmr.  St.  TH.  %i.  U$.  (»)  How.  St  Tri.  zxlv.  411. 

(0)  1  Or.  *  DIx.  IW.  (tf)  How.  flt  Tri.  xxr.  111. 
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N^ 


1641.        issue  respecting  him  at  once  to  the  Jury,  in  order  that,  by 


Dakbbt'8     his  being  acquitted,  he  might  be  examined  as  a  witBess 
for  the  other  prisoners. 


Mr.  Plunketj  Q.C.,  (with  whom  was  Mr.  M'Dmnott) 
for  the  Crown,  opposed  this  application,  upon  the  ground 
that  there  was  some  evidence  against  the  prisoner. 

Ball,  J. — On  reference  to  my  notes,  I  find  that  tbe 
counsel  for  the  Crown  is  right,  and  I  shall  not,  therefore, 
grant  this  application(a). 


The  prisoners  were  defended  by  separate  counsel. 

Mr.  Buttf  (with  whom  was  Mr.  HingsUm)  for  two  of 
the  prisoners,  applied  to  be  allowed  to  defer  his  address  U) 

said "  My  idea  is  'that,  without  asking  the  consent  of  either  tbe  pl^09^ 

cutor  or  the  prisoner,  the  Court  is  bound  to  take  upon  itself  the  respoos- 
bility  that  does  belong  to  directing  an  adjournment  in  a  case  so  drcos- 
stanced  that  it  cannot  conclude  in  one  day,  and  that  the  Court  ouglit  to 
do  it  taking  the  consequences,  whateyer  they  may  be.*' 

In  cases  of  High  Treason  the  practice  upon  adjournment  is  to  keep  tk 
Jury  together  under  the  charge  of  bailiffs,  Hardy' 9  case(a),  Tooke'sc»sf{^\ 
Stone's  case(c),  and  in  the  latter  case  an  entry  of  the  adjoanuBetf 
was  made  on  the  record.  In  cases  of  capital  felonies  the  practice  seeas 
to  be  the  same,  Hanijfs  case,  rape(cO,  Judges  case,  murder(e),  and  C2ni'< 
case,  murder(/).  In  cases  of  felonies  not  capital  Mr.  J.  Ball  in  theeue 
reported  above  adopted  a  similar  course.  In  cases  of  misdemeanor  howem 
the  practice  is  different.  In  these  cases  the  Jury  are  allowed  to  sepante. 
Carney's  case(^),  Piney^s  case(A).  But  this  is  not  a  matter  of  right,  id^ 
a  Judge  in  his  discretion  may  specially  direct  otherwise,  KiMneefs  cafle(0- 

(a)  For  the  practice  upon  this  point  see  Archb.  Cri.  Et.  35,  and  tbe 
ctses  there  cited.  As  a  general  rule  it  may  be  laid  down  that  when  tbm 
is  some  evidence  against  a  prisoner  indicted  jointly  with  others,  a  sepmte 

(a)  How.  St  Tri.  xxiT.  411.  (6)  How.  St.  Tii.  zzt.  W- 

(c)  1  B.  &  A.  532.  (4l)  I  Cr.  &  Dix.  165. 

(•)  1  Gr.  *  Dix.  166.  (n).  (/)  7  C.  ft  P. »«. 

(^)How.  StTri.  xiz.  671.  (A)  6  C  *  P.  854. 

*  (i)  9  B.  ft  A  462. 
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the  Jury,  until  the  witnesses  for  the  other  two  prisoners        1841. 

had  been  examined.  Dambbt's 

Cabs. 

Ball,  J. — There  is  no  precedent,  that  I  am  aware  of, 
for  such  a  practice,  and  I  consequently  cannot  allow  it(a). 

The  prisoners  were  acquitted. 


issue  respecting  him  will  not  be  sent  to  the  Jury,  in  order  that  by  his 
being  acquitted  he  might  be  admitted  as  a  witness  for  the  others ;  but 
this  rule  admits  of  some  exceptions,  and  accordingly  in  a  case(a)  tried  on 
the  Lemiter  circuit  in  1744,  where  Lord  Anglesey  and  others  were  in- 
dicted for  an  assault,  the  Court,  at  the  close  of  the  case  for  the  prosecu- 
tion, sent  an  issue  to  the  Jury  respecting  some  of  the  prisoners,  against 
whom  there  was  but  slight  evidence ;  but,  contrary  to  expectation,  the 
Jury  convicted  the  prisoners.  In  another  case,  too,  reported  in  M^NaUyM 
Cri.  £v.  p.  36,  a  similar  course  was  pursued,  but  in  that  case,  it  appears, 
with  better  success,  as  there  the  prisoners  were  acquitted. 

(a)  For  a  similar  reason  Chief  Justice  Bcshe  refused  a  similar  request 
in  Colgan*a  ca8e(&),  the  Crown  opposing  it  as  in  the  case  reported  above. 
In  CaUanaiC$  ca8e(c],  however,  when  the  Crown  did  not  oppose  the  ap- 
plication. Chief  Justice  Dohbrtt  allowed  the  prisoner's  counsel  the  indul- 
gence sought  above.  So  in  Cook€*s  case(cf),  where  two  were  indicted  for 
a  conspiracy,  Mr.  Justice  Parke  allowed  one  of  the  traversers,  who  did 
not  appear  by  counsel,  to  address  the  Jury,  and  call  his  witnesses,  before 
the  counsel  for  the  other  prisoner  entered  at  all  on  his  client's  defence ; 
and  in  an  Anomfmout  case(e},  where  there  were  several  prisoners,  each 
defended  by  separate  counsel.  Chief  Justice  Abbott  allowed  the  counsel 
for  each  of  the  prisoners  to  examine  his  witnesses  immediately  after  his 
address  to  the  jury,  and  before  the  defence  of  any  of  the  other  defendants 
entered  into. 


(a)  How.  St.  Tri.  xriU.  367. 
ik)  %  Cr.  ft  DIx.  S5.  (e)  S  Or.  h'JXix.  79. 

(tf)  1  C.  &  P.  »1.  (e)  Id.  B. 
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1841.  Akontmous. 

Cork  Sumwter 
Asnzeg, 

The  doctrine    X  HE  prisoner  was  indicted  for  uttering  base  coin. 

of  coercion  of 
married 
women  in  cri- 
minal cases,         Xt  appeared  that  she  was  a  married  woman,  that  tk 

applies  equally  *^*^ 

to  misdemea-    utterinff  took  place  in  a  shop  in  Cdrk,  and  that  her  hnbaoJ 

norsasto  felo-  '  i  .»       i 

nies.  Stood  outside  the  door,  while  she  went  m  and  passed  w 

On  an  indict- 
ment for         coin. 

uttering  base 
coin  it  ap- 

neared  thAt  • 

the  prisoner         Mr.  (yBrieUj  agent  for  the  prisoner,  submitted  that  she 

woman^^^  was  entitled  to  her  acquittal,  as  upon  the  fitcts  whidi 

v^ered^the  appeared  in  evidence,  she  must  be  presumed  to  have  acted 

base  coin  in  ^^gr  the  coerdon  of  her  husband. 

a  shop  while 
her  husband 
stood  outside 

Hekt^  Mr.  Bennetty  Q.C.,  for  the  Crown The  prindple  d 

under  these     coercion  docs  uot  apply  to  caaea  of  misdemeanor.    If  > 

circumstanoes  rx-  ^ 

the  prisoner     husband  and  wife  join  in  an  assault,  both  are  answerable{a)' 

was  entitled 
to  be  acquit- 
ted, as  it  must 

be  presumed        Grbbnb,    Serjeant. — K  a  husband   and    wife  j(HDtlf 

that  when  . 

committing      commit  a  felony,  the  husband  alone  will  be  answerable,  tf 

the  crime  she  i       •  i  i  i»  v       •/  * 

was  acting  the  law  presumes  that  m  such  a  case  the  act  of  the  wife  tf 
control  of  her  not  voluntary.  I  am  aware  that,  upon  the  subject  d 
coercion,  a  distinction  has  been  attempted  to  be  takeo 
between  misdemeanors  and  felonies,  but  in  my  opinioo,  tfd 
it  is  an  opinion  which  I  have  come  to,  after  h»>^ 
examined  the  authorities  and  considered  them,  no  wA 


(a)  Ingram'i  case,  1  Salk.  S84. 
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distinction  exists.     I  shall  therefore  direct  the  Jory  to        1841. 
acquit  the  prisoner,  if  they  believe  the  facts  proved  in  Anontmoub. 
evidence. 

The  prisoner  was  acquittedfa). 

(a)  See  Sarah  C<mnolly*»  case,  2  L.  C.  C.  229,  and  for  the  doctrine 
of  coercion,  generallj,  Stapkton m  case,  Jebb.  C.  C.  R.  93 ;  Cruises 
ease,  8  C.  Ic  P.  541,  and  Pries* s  case,  i6.  19,  and  the  notes  thereon, 
where  the  subject  is  rery  fully  treated  of,  and  the  authorities  accurately 
collected. 


NoTK  TO  Neil's  Case,  antep,  368 Copt  of  Indictments. 

In  NeiTs  Case  ante  p.  368,  a  question  arose  as  to  the  right  of  a  pri- 
soner to  a  copy  of  the  indictment  in  cases  of  Felony ;  but  as  the  point 
did  not  receire  there  any  judicial  determination,  it  has  not  been  noticed 
in  the  report  of  the  case  given  aboye.  The  subject,  however,  being  one 
of  importance,  it  cannot  be  deemed  unworthy  of  consideration,  more 
especially  as  in  text  writers  upon  criminal  law  it  is  generally,  but 
slightly  adverted  to,  and  as  yet,  in  Ireland,  there  has  not  been  any 
reported  judicial  decision  upon  it. 

The  practice  with  respect  to  granting  copies  of  indictments  to  pri- 
soners is  regulated  in  this  country,  partly  by  statute  and  partly  by  com- 
mon law.  In  cases  of  High  Treason  by  the  5  Geo.  III.  c.  21.  s.  1.  a  prisoner 
is  entitled  to  a  copy  of  the  indictment  on  request,  five  days  at  least 
before  his  trial,  upon  payment  of  a  fee  of  half  a  crown.  So,  also,  in  cases 
of  Bffisdemeanor,  where  the  Crown  prosecutes,  by  the  60  Geo.  III.  c.  4.  s.  8. 
a  prisoner  is  entitled  to  a  copy  of  the  indictment ;  and  in  these  latter 
cases  he  is  even  more  favoured  than  in  cases  of  High  Treason,  for, 
in  tliese  he  is  entitled  to  have  one  copy  at  the  public  expense.  In  cases 
of  Felony,  however,  there  has  been  no  statute  upon  the  subject,  and  the 
coasequence  has  been  that  a  practice  has  grown  up  of  refusing  to  per- 
sons accused  of  crimes  of  that  nature,  copies  of  the  indictment,  upon 
the  alleged  ground,  that  at  conunon  law,  no  prisoner  was  entitled  to  a 
copy  of  it,  or  of  any  of  the  other  proceedings  against  him(a). 

How  far  this  position  is  warranted  by  law  admits,    however,   of 

(a)  Bot  it  would  appew  that  the  granting  a  copy  of  the  indictment  is  nevertheleet 
within  the  discretion  of  the  Court.  In  RoMwelft  Case,  How.  St  Tri.  x.  266,  Chief 
Jostioe  JarFBBTa  says,  **  I  make  no  doubt  In  the  world  it  is  in  the  power  of  the  Court 
to  order  a  copy  of  the  indictment  if  they  think  fit  j**  and  in  the  same  case,  Mr.  Justice 
WrrBiMs  said.  *'  that  he  had  known  many  cases  of  murders  when  the  prisoners  had  had 
copies  of  the  indictment,  .in  order  to  move  in  arrest  of  Judgment.*'  So  in  Bothe*»  Ca»e, 
Sir  £.  Motre'i  Rep.  666,  where  the  prisoner  was  indicted  for  Forgery,  which  was  Felony 
under  the  statute  of  EUanbeth,  he  was  allowed  a  copy  of  the  indictment  although  the 
Attorney-General  opposed  his  applicatton. 


«< 
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considermble  doubt.  In  Lord  PreMtong  Gas6(a),  indeed.  Lord  Holt 
is  reported  to  have  said,  that  "  the  pomt  was  so  dear  that  it  would  not 
admit  debate  ;*'  but  this  dictum,  though  coming  from  so  eminent  a  Judge, 
can  by  no  means  be  supported,  more  particularly  as  it  appears  from  seve- 
ral authorities  that  the  alleged  common  law  doctrine  has  nothing  to 
sustain  it  but  practice.  Thus,  in  RoteweWa  Case(6),  Chief  Justice 
JsFFRETs  says,  "  Look  ye,  if  you  speak  to  me  priTately  as  to  my  own 
particular  opinion,  it  is  hard  for  me  to  say  that  there  is  amf  exprtu 
resolution  of  law  in  the  matter ;  but  the  practice  has  been  alwayi  to 
deny  a  copy  of  the  indictment"*  It  is  true,  it  may  be  said,  that  ss 
practice  is  evidence  of  law,  the  practice  shows  what  the  oommon  law 
was ;  but  though  as  a  general  rule,  this  proposition  is  correct  yet  it 
admits  of  some  degree  of  qualification.  Practice  is  but  prima-fatu 
eyidence  of  law,  and  the  presumption  raised  by  it  may  be  encountered, 
and  not  only  encountered  but  successfully  rebutted,  and  if  sucoessfiilly 
rebutted,  the  practice  is  worth  nothing.  In  a  late  case  RoUeaton  t. 
Mortonijc),  Sir  Edward  Sugdsn  said,  "  The  practice  of  the  Court  is 
"  the  law  of  the  Court ;  and  practice,  if  warranted  by  law,  is  law.  But 
"  no  practice  can  be  sustained  which  is  not  founded  in  law ;  and  when  the 
"  practice  and  the  law  are  opposed,  the  former  must  yield  to  the  latter." 
If,  then,  it  can  be  shown  aliunde  that  by  common  law  a  prisoner  is 
entitled  to  a  copy  of  the  indictment,  the  fact  that  the  practice  is  opposed 
to  the  law  is  no  argument  why  a  prisoner  should  not  be  allowed  the 
benefit  of  the  law.  What,  indeed,  should  be  considered  proof  of  the 
common  law  may  be  considered  doubtful ;  but  at  all  eventa  it  must  be 
admitted  that  the  following  is  some  evidence  upon  the  subject,  and  evi- 
dence of  very  high  authority,  as  being  of  such  great  antiquity. 

In  the  year  1640,  certain  questions  were  prepared  by  the  lawyer8(<0  in 
the  then  Irish  House  of  Commons,  and  these  having  received  the  sane- 
tion  of  the  House  were  sent  to  the  House  of  Lords,  with  a  request  that 
they  would  lay  them  before  the  Judges  and  request  their  opinion  upon 
them.  The  Lords  accordingly  sent  them  to  the  Judges,  and  these  latter, 
after  taking  time  to  consider  them,  in  Biay,  1641,  delivered  answers 
to  each  question  seriatim.  The  queries  are  to  be  found  in  the  Couudods 
Journals  of  that  period(e)  ;  but  the  answers  of  the  Judges  do  not  ap- 
pear there ;  and  as  the  Lord's  Joumsls  for  1641  are  lost,  the  answers 
of  the  Judges  would  not  now  be  forthcoming  were  they  not  preserved 
in  a  curious  work,  published  a  few  years  afterwards,  entitled  "  Nalson's 
Collections  of  the  Great  Affairs  of  State'*(/),  in  which  they  are  at  pre- 
sent to  be  found  Among  those  queries  was  one  relating  to  copies  of 
indictments,  and  upon  that  point  the  Judges  expressed  a  most  decided 
opinion.  The  answers  of  the  Judges,  however,  it  must  be  remarked, 
were  delivered  under  protestation  and  with  an  express  declaration,  that 


(a)  How.  St.  Tri.  xU.  660.  (6)  How.  St.  Tri.  x.  861 . 

(e)  This  case  is  not  yet  reported. 

(tf)  Darey,  Martin,  Plunket,  Cutack^  Brown,  Lynch,  Bodkin,  Erera,  ttc.,  ftc 

iej  Vol.  I.  174-  *  if)  Vol.  I.  p.  687,  Lou.  16M. 

•  Bat  see  ante,  p.  375,  n.  (a).    It  may  be  remarked,  at  the  same  time,  that  all  the  earlT 

reported  caaes  in  which  copies  of  Indictroeiits  were  rvfused^  were  more  or  lets  of  a  poU' 

tical  nature. 


<« 
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if  afterwards  they  Bhoald  see  any  reason  to  change  their  opinions* 

they  would  not  consider  themselyes  bound  by  those  they  then  expressed : 
but  notwithstanding  this  protestation  these  answers  are  now  of  great 

Talue  as  evidence  of  what  the  conunon  law  was ;  and  it  is  only  for  this 

purpose  that  they  are  now  alladed  to  here. 

As  the  docnmont  in  which  they  oconr  is  a  cnrions  one,  it  has  been 

thought  right  to  giro  it  at  some  length.     The  doooment  is  entitled, 
'*  Questions  wherein  the  House  of  Commons  humbly  desires  that  the 

"  House  of  Lords  would  be  pleased  to  require  the  Judges  to  deliver  their 

'*  resolutions  ;*'  and  it  then  proceeds: — **  Inasmuch  as  the  subjects  of  this 
kingdom  are  free,  loyal,  and  dutifbl  subjects  to  his  most  excellent  Biajesty, 
their  natural  Liege  Lord  and  King,  and  to  be  gOTemed  only  by  the  com> 
mon  laws  of  England,  and  statutes  offeree  in  this  kingdom,  in  the  same 
"  manner  and  form  as  his  Majesty  s  subjects  of  the  kingdom  oi  England  wre 
**  and  ought  to  be  goyemed  by  the  same  common  law  and  statutes  in  force 
in  that  kingdom,  which  of  ri^t  the  subjects  of  this  kingdom  do 
challenge  and  make  their  protestation  to  be  their  birth-right  and  best 
inheritance ;  yet,  inasmuch  as  the  unlawful  actions  and  proceedings  of 
some  of  his  Majesty's  officers  and  ministers  of  justice,  of  late  years, 
"  introduced  and  practised  in  tins  kingdom,  did  tend  to  the  infiringing 

**  and  violation  of  the  laws,  liberties,  and  freedom  of  the  said  subjects  of 
"  this  kingdom,  contrary  to  his  Majesty's  royal  and  pious  intentions ; 
therefore,  the  Knights,  Citizens,  and  Burgesses,  in  Parliament  assembled, 
not  for  any  doubt  or  ambiguity  which  may  be  conceived  or  thought  of,  for, 
or  concerning  the  premises,  nor  of  the  ensuing  questions,  but  for  the  mani- 
festation and  declaration  of  a  dear  truth,  and  of  the  said  laws  and 

"  statutes,  already  planted,  and  for  many  ages  past  settled  in  this  king- 
dom ;  the  said  Knights,  Citizens,  and  Burgesses,  do,  therefore,  pray  that 

'  the  House  of  Lords  may  be  pleased  to  command  the  Judges  of  this 

"  kingdom  forthwith  to  declare  in  writing  their  resolutions  of  and  unto 

**  the  ensuing  questions  and  subscribe  the  same." 

Then     follow     twenty-two    questions,    and  amongst    them   is    the 

following : — 

**  Whether  the  Judges  of  the  King's  Bench,  or  any  other  Judge  of  gaol- 
delivery,  or  of  any  other  Court,  and  by  what  law,  do  or  can  deny  the 
copies  of  indictments  of  Felony  or  Treason  to  the  parties  accused  con- 
trary to  law  ?" 

And  to  this  question  the  Judges  answered: — 

"  That  neither  the  Justices  of  the  King's  Bench,  (as  they  inform  us 
that  are  of  that  Court,)  or  Justices  of  gaol-delivery,  or  any  other  Court, 
do  or  can,  by  any  law  they  know,  deny  the  copies  of  indictments  of 
Felony  or  Treason  to  the  party  onfy  accused,  as  by  said  question  is 

«•  demanded.'* 

It  appears  that  the  House  of  Commons  was  not  satisfied  with  the 

answers  which  the  Judges  had  given  to  some  of  the  questions,  and  accord- 

ingr^y  what  was  called  "  a  declaration  of  law  *'  was  ms^eby  them  upon  all 


«« 
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(n)  Com.  Jour.  i.  271. 
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the  points  wUoh  thej  aabmitted  to  the  Jndgit,  and  upon  the  prwont 
pouit  the  foUowiqg  dedarmtum  wm  ]iMide(«)  • — 

•*  The  Judges  of  the  King's  Bench  or  Jnstioes  of  gmol-deliTery,  or 
''  the  Judges  of  any  other  Court,  ought  not  to  denj  copies  of  mdietaionti 
"  of  Folony  or  Treason  to  the  party  hidicted.*' 

Rrom  these  opinions  and  resolntions  it  wonld  appear^  that  by  the 
common  Uw  of  Irelaiid  a  prisoner  is  entitled  to  a  eopy  of  the  indict- 
ment in  every  case.  It  is  tme  tliat  in  oases  of  Mbdemeanor  and  ffigh 
Treason  a  special  enactment  has  given  to  prisoners,  this  ladulgnce; 
bat  this  fact  by  no  means  proTOS  that  at  common  law  thsy  had 
no  right  to  it.  *«  It  hath  been  said,"  says  Mr.  Jostice  Fostsr,  m  his 
treatise  on  Crown  Law,  *'that  the  making  speoial  proTision  in  ovtsia 
**  cases  by  statute,  implieth  that  the  law  hath  not  before  proTidsd  for 
those  cases,  for  the  ParHameni  doth  nothmg  m  Mta.  This  is  a  good 
general  rale,  bat  it  is  Tory  well  known  not  to  be  onirersally  true.  Bat 
admitting  it  to  be  so ;  yet  many  valoable  parposes  which  wisdom  sod 
a  jost  concern  for  the  pabHc  welfare  will  soggest,  may  be  answoNd 
by  an  express  provision,  not  in  itself  of  absolnte  indispensable  nooei- 
sity,  bat  sometimes  for  removing  doabts  when  diffbrent  opinioBS  m 
*'  been  entertained ;  and  at  other  times,  ont  of  abandant  eaatioa,  to 
"  obviate  doabts  which  possibly  may  arise."  Considering,  therofore, 
the  question  as  unaffected  by  those  statutes,  the  right  of  the  Crown  to 
refuse  to  prisoners,  in  cases  of  Felony,  copies  of  the  indietoient,  admits  of 
considerable  doubt,  and  as  the  point  is  one  of  great  practical  importance, 
it  would  be  desirable  to  have  it  settled  by  an  early  decision. 


«< 

M 
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ERRATUM. 

Pa^SBS,  Hne  \5^fir  "tlie  JiidfM  wer»  mmabDoadf  of  optaloOt'' fisi 
''the  Jvdget  held,  RicHABDfy  B.»  diumtUnU." 


CASES 


ON   THE 


LEINSTER    CIRCUIT 


GOING  JUDGES  OF  ASSIZE. 
The  Chief  Baron, — Mr.  Justice  Ball. 


Civil  Side, 


1842. 


,  «■  ««.  Wickhw 

In  re  John  Murphy.  Spring 

Aasizea. 

1  HIS  was  a  registry  appeal.     The  claimant  was  rejected  A  party 

.  ,  cJaimedtobe 

below  for  "  want  of  sufficient  evidence  of  title."  registered  by 

virtue  of  a 
lease  made  to 

The   appellant   now    produced  a  lease   to  him,   from  for  36  years,  ' 
William  Murphy,   his    father,   dated    2nd    April,    1837,  Sterest  of  ^ 
demising   certain  lands  to  him  for  a  term  of  thirty-six  j^;^^  ^^^®^* 
years,  from  1st  May,  1838,  "provided  the  interest  of  said  ™*^®^°^^jj^jj 
William  Murphy  should  so  long  continue  ;'*  reserving  to  ^?  ^^^S  con- 

Uuue*      X  lie 

Andrew  Bourne  all    the    rights   reserved  to  him   by  the  lease  fromC.D. 

to  A.B.  was 

lease  made  of  said  lands  by  the   said  Andrew  Bourne  to  for  46  years, 

_  provided  C.D*8 

William  Murphy^  &C.  interest  in  a 

certain  other 
lease,  by  which 
he  held  the 
lands,  should  so  long  continue.  No  evidence  of  C.  D/s  interest  having  been  given 
below,  the  party  was  rejected  for  want  of  title.  He  now  proved  an  application  to  C.  D. 
for  the  production  of  the  lease  to  him,  and  a  refusal.  HeUl,  that  secondary  evidence  of 
C.  D.*s  interest  was  admissible;  and  on  proof  of  a  declaration  by  CD,  that  he  held  for 
3  lives,  one  of  which  was  his  own,  the  appellant  was  admitted. 

2    D 
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1842.  fVilliam  Murpy^s  lease  was  then  produced,  which  was 

In  re       made  in  1833,  whereby  Andrew  Bourne  demised  the  lands 

MUBPHT. 

to  William  Murphtfj  for  the  term  of  forty-six  years,  from 
Ist  May  preceding,  provided  the  said  Andrew  Bourne's 
interest  in  a  certain  other  lease  should  so  long  continue. 


No  evidence  was  given  below  of  the  nature  of  Andrew 
Baume^s  interest  under  this  lease,  and  the  applicant  was 
consequently  rejected. 

Mr.  Hatche%  Q.C.,  for  the  claimant,  stated,  that 
frequent  applications  had  been  made  to  Mr.  Bourne  for 
information  as  to  his  title,  which  he  refused.  A  letter 
was  produced  from  Mr.  Bourne,  in  answer  to  one  of  such 
applications,  declining  to  give  the  appellant  any  assistance  in 
his  attempt  to  register,  and  it  was  then  proposed  to 
give  secondary  evidence  of  Mr.  Bourne's  title,  Mr. 
Hatchell  stating  it  to  have  been  ruled  by  Mr.  Justice  Perrin 
that  he  would  not  require  the  production  of  the  landlord's 
lease  under  such  circumstances,  Cogan*8  Case  {a).  In  re 
Pratt  (b) ;  In  re  Hamilton {c), 

Mr.  Wally  (with  whom  was  Mr.  RoUeston)  contra,  dted 
Effan*s  case(d)  and  Murphy's  case(tf),  and  contended  that 
he  could  not  now  go  into  evidence  which  was  not  gone 
into  before  the  Barrister. 

Ball,  J. — It  is  quite  otherwise  in  civil  bill  appeals,  and 
where  is  there  any  gpround  for  distinction  between  the  two 


(a)  Al.  Reg.  Ca.  46.  n.  (o).  (I)  lb.  387. 

(c)  1  C.  &  D.  C.  C.  624.  (lO  AK  Reg.  Ctu  42. 

(e)  R).  45. 
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cases?     At  present  I  am  not  aware  of  any.     The  party        1842. 


The  claimant  then  produced  a  witness  who  proved  a 

declaration  made  by  Bourne  to  him,  when  he  went  to 

him  about  registering  in  a  similar   case,    that   he   held 
the  lands  under  a  lease  for  three  lives,  and  that  his  own 

was  one. 

Ball,  J. — It  now  appears  that  Mr.  Boume^s  interest  is 
an  existing  one,  and  I  therefore 

Reverse  the  rejection. 


here  is  not  shifting  his  ground,  or  making  a  different  case  ;  In  re 
he  is  only  offering  further  evidence.  The  claimant  here 
applied  to  his  landlord  for  the  lease,  who  did  not  comply 
with  this  reasonable  request;  but  wrote  a  letter  which 
must  be  understood  to  mean  that  he  would  not  give  him 
^  any  assistance.  The  tenant  has  no  power  to  make  him 
produce  it ;  and  I  think  I  am  justified  in  allowing  him  to 
go  into  secondary  evidence,  for  the  purpose  of  establishing 
his  franchise. 
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1842. 

I^nagh  RoBiNSON,  Appellant — EoAN,  Respondent. 

Aamzes* 

InaciTilbill    X  HIS  and  several   other  civil  bill  appeals  stood  over 

the  time  at 

which  the  debt  upon  the  objection  that  the  time  at  which  the  debt  accrued 

aocmeo  nood. 

not  be  stated.  ^^  ^^^  Stated  in  the  civil  bill. 


Brady,  C.  B. — Several  cases  stand  over  in  which  the 
question  has  been  raised,  whether  in  the  common  counts 
for  money  lent,  &c.  the  time  at  which  the  debt  accrued 
should  be  stated  in  the  process,  and  I  have  been  pressed  by  a 
decision  of  the  Chief  Justice  in  Copperwaite  v.  CampbelHa\ 
I  have  considered  the  case  fully,  but  with  all  deference 
for  the  high  authority  of  that  learned  Judge,  I  have 
not  been  able  to  arrive  at  the  same  conclusion.  That 
decision  is  certainly  contrary  to  the  general  practice.  Very 
great  difficulty  would  follow  from  the  adoption  of  such  a 
rule.  The  decision  is  grounded  upon  the  principle  that 
the  party  should  be  apprized  of  the  time  at  which  the 
demand  accrued.  The  necessary  consequence  would  be 
that  the  true  time  should  be  stated,  and  strictly  proved, 
although  in  the  superior  courts  time  may  be  laid  under  a 
videlicet^  and  the  demand  may  be  proved  to  have  accrued 
at  any  day  prior  to  the  filing  of  the  declaration.  Now,  if 
the  demand  consisted  of  more  than  one  item^  the  date  of 
each  separate  item  should  be  stated,  and  proved  as  stated  ; 
and  thus  the  civil  bill,  instead  of  being  simple,  as  it  was 
intended  to  be,  would  become  a  very  complicated  pro- 
fa)  2  C.  &  D.  27a  2  Leg.  Rep.  49. 
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ceeding,  and  would  require  a  minuteness  of  detail  in  the        1842. 


date  and  particulars  of  every  item  of  an  account,  which     Robinson 
would  involve  the  parties  seeking  to  recover  demands  in       Egan. 
great  difficulty  and  perplexity.     If  the  analogy  to  declara- 
tions in  the  superior  courts  is  to  be  carried  out,  for  the 
same   reason   the  place  should  be  stated  with  the  same 
formality. 

The  original  Civil  Bill  Act  (the  2  Geo.  I.  c.  11,)  con* 
tains  no  direction  on  this  subject ;  it  requires  only  the 
plaintiff  and  defendant's  name  and  the  cause  of  action  to 
be  stated  (a)  ;  it  is  like  what  is  required  in  an  affidavit  to 
hold  to  bail,  in  which  the  time  and  place  are  never 
stated,  tn  the  superior  courts,  in  the  count  for  goods 
sold  and  delivered,  &c.  the  time  of  selling  the  goods  is  not 
stated,  but  merely  generally  that  he  is  indebted  for  goods 
before  that  time  sold,  and  so  in  the  money  counts.  This 
is,  I  think,  a  full  answer  to  the  argument  of  the  Chief 
Justice. 

If  any  time  is  to  be  stated,  it  must  be  the  true  time ; 
and  this  would  be  a  rigour  of  accuracy,  as  I  have  shewn, 
not  required  in  the  superior  courts.  I  am  therefore  of 
opinion  that  the  practice  which  has  hitherto  prevailed  is 
the  true  practice,  and  that  there  need  be  no  averment  of 
time,  it  being  wholly  formal  and  wholly  technical,  and' 
never  intended  by  the  Acts. 

I  am  sorry  to  be  obliged  to  come  to  a  different  con- 
clusion from  that  of  the  Chief  Justice ;  but  having  done 


(a)  Section  2. 
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1842.  80,  I  felt  bound  to  give  my  reasons  for  it     I  understand 

RoBiKBON  that  Mr.  Justice  Perrin  has  made  a  similar  decision  on 

Vm 

Egan.  this  point  on  the  North  East  Circuit. 


1842.  Davis,  Appellant — Jackson,  Respondent. 

Nenagh  Spring 
Asaizei. 

A  party  who    ThIS  was  a  civil  biU  replevin. 

seeks  an  as- 
signment of  the 
replevin  bond, 

under  the  1 3th  The  respondent,  who  was  the  defendant  below,  made  a 
6  &  7  Wm.  IV.  distress  for  rent,  and  the  appellant  replevied.  When  the  case 
mit  th?Ut  was  came  on  for  hearing  below,  it  appeared  that  no  civil  bill  had 
t^edT  ^  ^^  ^^^  lodged  with  the  Clerk  of  the  Peace,  and  that  the  Sheriff 
fth*^'^T  ^*^  issued  the  replevin  without  any  order  from  the  Clerk 
manded  (as  re-  of  the  Peace.     The  Barrister  decreed  that  the  defendant 

quired  by  the 

6th  section)     should  recover  the  amount  distrained   for  and  costs,  and 

must  specify 

the  gales  de-    made  an   order,  assigning  the  replevin   bond — from  this 

manded,  and      .  i        i  •     •/«•  i    i 

the  period  at    decree  the  piamtin  appealed. 


which  each 
arrear  of  rent 
accrued. 


Mr.  JLi/nch  for  the  plaintiff. — The  order  assigning  the 
replevin  bond  should  be  reversed  ;  the  defendant  says  that 
the  replevin  and  the  bond  are  a  nullity,  and  yet  asks  to 
have  it  assigned.     Armitage  v.  Donokue{a). 

Mr.  Louffhnan  for  the  defendant. — The  plaintiff  has  got 
a  return  of  his  goods,  and  has  not  prosecuted  his  suit,  and 


(a)  Ante  236. 
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obtained  a  decree,  therefore,  under  the  14th  section  there  1842. 
should  be  an  assignment  of  the  bond ;  our  proceedings  were  Davis 
regular,  we  performed  every  requisite.  Jackson. 

Brady,  C.  B. — Before  a  party  can  call  for  an  assign- 
ment of  the  replevin  bond,  he  must  show  that  it  was 
regularly  obtained  under  the  Act.  Here  the  defendant 
objects  to  the  regularity  of  the  proceedings,  and  yet  calls 
for  an  assignment.  There  was  no  civil  bill  lodged  in  this 
case,  and  therefore  no  jurisdiction  ;  but  the  Sheriff,  or  his 
replevinger,  takes  this  bond — it  may  be  a  good  bond  for  him 
to  sue  upon,  I  will  not  give  any  opinion  upon  that ;  but 
the  question  is,  is  it  a  bond  that  can  be  assigned  under  the 
Act.  It  is  said  the  defendant  will  be  damnified,  as  the 
goods  have  been  returned  to  the  plaintiff,  but  his  remedy 
would  be  against  the  Sheriff,  who  had  no  business  to  take 
it  The  difficulty  in  the  case  is  this,  that  if  the  defendant 
sued  the  plaintiff  upon  this  replevin  bond,  I  apprehend 
it  would  not  be  open  to  the  latter,  to  show  that  there 
was  no  regular  proceeding  under  the  Act.  I  think, 
therefore,  that  if  the  defendant  insists  on  an  assignment  of 
the  replevin  bond,  he  must  waive  all  objection  to  the 
proceeding. 

Counsel  for  the  defendant,  accordingly  waived  the 
objection,  and  the  case  was  proceeded  with. 


The  defendant  proved  a  particular  in  writing,  as  required 
by  the  6th  section,  which  stated  the  distress  to  have  been 
made  for  rent,  and  arrears  of  rent,  up  to  the  25th  March 
last. 
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1842. 
Davis 

V. 

Jackson. 


Mr.  Lynch  objected  to  the  notice,  as  not  specifying  the 
^^  time  or  times  "  at  which  the  rent  accrued. 

Brady,  C.  B. — You  must  specify  the  gales,  if  more 
than  one — the  Act  says  "  time  or  times."  If  you  proceed 
for  one  g^Ie,  the  time,  and  if  for  more  than  one,  the  times 
at  which  each  accrued  must  be  stated,  otherwise  the  party 
would  not  know  what  gales  were  demanded. — This  merely 
says  "  rent  and  arrears  of  rent,"  without  specifying  when 
they  accrued.  I  am  of  opinion  that  the  Act  is  mandatory, 
and  that  this  particular  is  requisite. 

Reverse  this  decree,  and  reverse  the  order 
for  the  assignment  of  the  bond. 


1842. 


Nenagh  Spring 
Assizes. 

"Where  there 
was  a  dismiss 
in  the  regular 
form,  and  the 
appeal  regu- 
larly lodged. 

Hdd,  that  the 
Judge  cannot 
refuse  to  hear 
it  on  the 
ground  of  the 
non-appear- 
ance of  the 
plaintiff  below. 

Whether  a 
plaintiff,  who 
is  dismissed 
for  non-ap- 
pearance, can 
appeal — qu€Br^ 


HoGAN,  Appellant — Gleeson,  Respondent. 

1  HIS  was  an  appeal  from  a  dismiss. 

Mr.  Meagher^  agent  for  the  respondent,  stated  that  the 
plaintiff  had  not  appeared  below,  and  that  the  Barrister 
was  in  the  habit  of  refusing  to  receive  the  appeal  in  such 
case(a). 


(a)  It  does  not  appear,  from  the  Ciril  Bill  Acts,  that  the  Barrister 
has  any  discretion  as  to  the  receiving  of  an  appeal,  he  is  *'  required  '*  to 
receive  it  on  the  performance  of  the  requisites  directed  by  the  Act  to  be 
observed  by  the  party  appealing ;  and  even  if  the  Barrister  gave  a 
dismiss,  expressed  to   be  for  the    non-appearance  of  the  plaintiff,  as 


SPRING  ASSIZES,  5  VICT. 


387 


Bradt,  C.B. — I  am  disposed  to  agree  with  Mr.  HowUy; 
a  party  could,  in  this  way,  lodge  a  dyil  bill,  and  not  go 
forward  below,  and  thus  transfer  the  jurisdiction  to  the  Judge 
of  Assize,  The  meaning  of  a  "  dismiss  "  is  a  dismiss  upon 
the  hearing,  and  when  the  act  speaks  of  a  party  being  ^'  dis- 
satisfied" with  such  dismiss,  it  would  appear  to  mean  that 
the  dismiss  was  pronounced  upon  the  hearing  of  the 
cause. 


1842. 

HOGAN 
V. 

Glbsson. 


The  dismiss  when  produced  was  in  the  common  form. 

Brady,  C.B. — This  dismiss  is  signed  by  the  Barrister, 
and  is  in  the  regular  form,  it  says  ^^  the  plaintiff  failing  to 
prove  his  debt,"  but  does  not  refer  to  his  not  appearing. 
The  appeal  is,  therefore,  regular,  and  I  cannot  refuse  to 
hear  it.     The  case  was  then  heard,  and 

Dismiss  affirmed. 


finder  the  24th  section  of  the  36  Geo.  IIL  c  25,  he  might  do,  it  may  in 
like  manner  be  questioned,  whether  the  Judge  could  refuse  to  hear  the' 
appeal.  What  difference  can  it  make  whether  a  party  fails  to  prove  his 
debt,  in  consequence  of  the  non-attendance  of  a  material  witness,  or  the 
loss  of  a  document,  or  in  consequence  of  his  own  non-attendance  ;  in  both 
cases,  all  that  the  Barrister  knows  is  that  he  has  failed  to  prove  his  debt, 
and  if  an  appeal  is  allowed  in  the  first,  why  not  in  the  second  case.  To 
hold  the  reverse  would  be,  in  fact,  to  sanction  an  inquiry  into  the  bona 
fides  of  the  party  in  not  appearing,  and  to  leave  it  to  the  judgment  of  the 
Barrister  upon  the  result  of  that  inquiry  to  determine  whether  he  should 
have  that  right  of  appeal,  which  the  Act  has  unconditionally  given  him. 
The  fact,  that  the  party  appealing  is  Kable  to  the  costs  below,  whatever 
be  the  result  of  the  appeal,  is  sufficient  to  prevent  the  attempt  to  transfer 
the  jurisdiction  to  the  Judge  which  has  been  apprehended. 
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1842. 

^ — -y     'f  Mahbr,  Appellant — Fannin,  Respondent. 

A  plaintiff  can-  Jjj  (jjg  ^ase  there  had  been  a  decree  for  the  plaintiff,  who 

not  appeal  * 

from  a  decree  appealed  from  it,  and  went  for  a  larger  sum. 

in  hifl  own 
favour. 

Bradt,  C.B. — I  hold  that  a  party  cannot  appeal  from  his 
own  decree ;  there  is  no  jurisdiction,  under  the  Acts,  to 
entertain  such  appeal*  The  plaintiff's  only  course  is  to 
take  a  dismiss  without  prejudice,  and  appeal  frt>m  that. 


Decree  affirmed,  with  costs  to  be  paid  to 
defendant(a). 


(a)  Vide  Anon  1  C.  &  D.  C.  C.  110.    Bt Donald  ▼.  Bt Donald,  ib.  117, 
contra. 


1842. 

"  >r     ^  Kbhob,  Appellant — Doyne,  respondent. 

Spring  Assizes, 

Defendant  ap-  XHIS  was  an  appeal  from  a  dvil  bill  decree.      The 

pealing,  who  *■  ^ 

has  not  ap-     appellant,  not  having  attended  bek>w,  was  not  a  party  to 

pearou  Deiovvf 

must  pay  or     the  recognizance.   He  had  lodged  double  costs,  but  had  not 

lodge  treble  , ,        ,    ,      ,    ,  .    i^  i 

costs.  paid  or  lodged  the  costs  below. 


The  agent  for  the  respondent,  objected  to  the  appeal,  on 
the  ground  that  treble  costs  should  have  been  paid  or 
lodged. 
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The  agent,  for  the  appellant,  relied  on  C.  J.  Bushels 
deeision(a). 

Brady,  C.  B. — I  cannot  agree  with  that  decision.  I 
have  already  decided  that  the  legislature  never  intended  to 
deprive  the  party  of  single  costs.  I  so  decided  it  at 
Castlebar  last  circuit,  and  that  case  is  now  reported(&). 

Decree  affirmed. 


1842. 


(a)  Foioler  ?.  Brien,  1  C.  fc  D.  C.  C  576.  ib.  581. 
(6)  Carwadden  ▼.  Hanly,  ante  316. 


Sullivan,  Appellant — Bribn,  Respondent 

1  HIS  was  an  appeal  from  a  civil  bill  decree.  The  appel- 
lant not  having  appeared  below,  had  lodged  the  appeal 
with  the  Sheriff. 

The  Sheriff's  certificate  that  the  amount  had  been  depo- 
sited with  him  was  produced. 

Mr.  Loiosouy  for  the  respondent,  called  the  Sheriff,  to 
examine  him  as  to  the  requisites  being  performed. 


1842. 


the  appellant  entered  into  a  recognizance  before  the  sheriffs.     Held^  bad. 


RUtermy 
Spring  Atnzes* 

In  an  appeal, 
by  lodgment 
with  the 
sheriff,  the 
sheriff  gave 
the  usual  cer- 
tificate, but  on 
examination 
admitted  that 
no  money  had 
been  lodged 
with  him,  but 
that  he  had 
taken  the 
appellant's 
LO.U.  Held, 
sufficient. 

Instead  of  a 
bond  to  the 
adverse  party, 
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1842.  Mr.  Lyfichf  for  the  appellant,  contended  that  the  eerti 


Sullivan     ficate  was  conclusive. 

V, 

Bbism. 


Mr.  LaiDson  cited  Hawkshaw  v.  Gt&«m(a). 


Ball,  J. — allowed  him  to  be  examined. 


The  Sheriff,  on  his  examination,  admitted  that  the 
appellant  had  not  lodged  the  money  with  him,  but  had 
given  him  an  I.O.U.  for  the  amount. 

Ball,  J. — That  is  suflScient.  He  might  take  it  in 
provincial  bank  notes,  which  would  not  be  money;  an 
I.O.U,  is  of  the  same  nature,  the  Sheriff  is  accountable  to 
the  other  party,  and  must  have  the  money  forthcoming. 


Mr.  Lawson  now  objected  to  the  bond,  which,  when 
produced,  was  in  the  foUowing  form  :— 


a 


Michard  Sullivan^  &c.,  acknowledges  himself  to  be 
^^  indebted  to  the  plaintiff  in  the  sum  of  £5.  The  condition 
^*  of  the  foregoing  recognizance  is  such,  that  if  the 
*^  defendant  do  prosecute  his  appeal  to  the  decree  in  this 
'*  cause,  and  pay  such  debt  and  costs  as  shall  be  awarded 
^*  against  the  said  defendant,  then  the  above  recognizance 
"  to  be  void,  &c,. 

"  Taken   and   acknowledged    before  us, 

^'  &c.,   Sheriffs  of  the  county  of   the 

"  city  of  Kilkenny" 


{(I J  Nap.  C.  B.  Dig.  82. 
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The  statute  requires  a  bond. — This  is  a  recognizance,  but        1842. 
not  being  acknoi^ledged  before  any  person  having  authority    Sulliyam 
to  take  it,  it  is  a  void  instrument,  and  nothing  could  ever       Beien. 
be  recovered  on  foot  of  it     The  Act  requires  a  bond  to 
the   adverse   party,  with  condition  to  perform  and  abide 
the  decree  of  the  next  going  Judge  of  Assize,  here  the 
condition  is  to  prosecute  the  appeal ;  Leary  v.  Hannan(a). 

Mr.  Lynch,  contra^  contended  that  this  instrument  was 
sufficient  to  satisfy  the  words  of  the  Act. — The  words  bond 
and  recognizance  are  used  indifferently  throughout  the  Act. 
If  an  error,  it  comes  within  the  35th  section  of  the  late 
Act(i). 

Having  taken  time  to  consider  the  case,  on  the  following 
morning, 

Ball,  J.,  said — I  am  of  opinion  that  the  Legislature 
contemplated  two  distinct  instruments,  and  it  mentions 
them  throughout  in  terms  essentially  differing,  in  one  place 
requiring  a  bond,  and  in  another  a  recognizance.  This 
instrument,  therefore,  does  not  comply  with  the  requisites  of 
the  Act  in  cases  of  appeal  before  the  Sheriff,  and  it  is  a 
substantial  defect  to  which  the  35th  section  does  not  apply. 

Decree  affirmed. 


(a)  Ante  155.  (6)  6  *7  Wm.  IV.  c.  75. 
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CROWN  SIDE. 


1842. 


WicUow 
Spring  Aasixei. 


Mary  Byrne's  Case. 


iLu^'ai^in-   Prisoner  was  indicted,  under  the  statute,  for  con- 
dictment  for    cealing  the  birth  of  her  child. 

conoealing  the  ° 

birtii  of  a 
child,  there 

must  be  a  per-      It  appeared  in  evidence,  that  the  prisoner  was  a  servant 

manent  dispo- 
sal of  the  body  in  a  fiEurmer's  house ;  that  on  the  night  of  the  birth  of  the 

porary  hiding  child,  shc  slept  with  another  servant  woman  of  the  house, 

soffident.         ^^^  ^^  produced  as  a  witness,  and  stated  that  in  some 

previous  conversation,  the  prisoner  had  denied  being  with 

child ;  that  she  slqpt  with  the  prisoner  on  the  night  of  the 

birth ;  but  that  when  she  found  the  prisoner  unwell,  she 

left  her. 


It  further  appeared  in  evidence,  that  the  prisoner  was 
attending  to  her  business  next  day  ;  that,  suspicion  being 
roused,  on  search  the  body  of  the  child  was  found  between 
the  bed-tick  and  the  wall,  close  to  which  the  bed  was. 

Brady,  C.  B. — I  do  not  think  this  indictment  is  sus- 
tained. The  statute  says  "  by  secret  burying  or  otherwise 
disposiDg."  The  disposing  must  be  by  some  means 
analogous  to  burying.  Here  it  was  found  between  the 
bed-tick  and  the  wall,  which  was  a  mere  temporary  dispo- 
sition of  it.  The  offence  does  not  consist  in  endeavouring 
to  conceal  the  birth,  and  the  mere  denial  of  the  fact  will  not 
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constitute  the  crime,  there  must  be  a  disposal  of  the  body ;        1842. 

and  the  disposal  here  proved  does  not  come  within  the  statute.       Mart 

Btbne*sCa8e. 

There  is  no  doubt  of  the  intention  of  the  prisoner  to 
conceal  it,  but  this  is  merely  a  temporary  disposition, 
intending  to  dispose  of  it,  by  burying  or  other  means, 
afterwards  (a). 


The  learned  Judge  referred  to  a  case  (not  reported)  in 
which  the  same  was  decided  at  the  commission  where  he 
prosecuted  as  Crown  Counsel  (i). 


(a)  TwutT*  ca$e,  8  C.  &  P.  7d5.     Snelts  ea$e,  2  Mo.  k  Rob.  44. 

(&)  10  Geo.  IV.  c.  34,  8.  17 — That  if  any  woman  shall  be  delivered 
of  a  childy  and  shall,  by  seoret  burying  or  otherwise  disposing  of  the 
dead  body  of  the  said  child,  endeavour  to  oonoeal  the  birth  thereof, 
e^ery  such  offender  shall  be  guilty  of  a  xmsdemeaoory  and  shall  be  liable 
to  be  imprisoned,  with  or  without  hard  labour,  in  the  common  goal  or 
hoose  of  correction,  for  any  term  not  exceeding  two  years. 


CASES 


OH  THE 


NORTH  EAST   CIRCUIT. 


GOING  JUDGES  OF  ASSIZE. 
Mr.  Justice  Pbrrin, — Mr.  Justice  Cramfton. 


Civil  Side, 


Crangle  and  Others,  Appellants — Carr,  and  Others, 
^       ^  '  Respondents. 

Dotn^xUnek 
Spring  Asiueg. 

The  power  of  X  HIS  was  an  appeal  from  a  ciyil  bill  decree  for  £20,  the 

the  Assistant 

Barrister,  in  value  of  a  whale,  which  the  respondents,  the  plainti& 
cesses  under  below,  had  got  possession  of,  in  a  bay  on  the  county  of 
WuL  IV.  c.  75  0<>^^^  &  considerable  distance  from  the  shore,  where  they 
to  mere^Ywb^  ^^^  ^^  festened  to  an  anchor,  and  during  their  absence,  the 
^rtends  to^      defendants  below  took  possession  of  and  brought  on  land, 

miigoinderof    and  sold  It. 
Courts. 

Assumpsit 
cannot  be 

maintained  for      The  form  of  the  civil  bill  process  was  as  follows  :  *^  The 

a  wrongful 

conversion.       ^^  defendants  are    hereby  required  personally   to  appear 

*^  before  the  said  Assistant  Barrister,  at  Doumpatrieky  on 
*^  the  11th  day  of  October,  1841,  to  answer  the'^plaindflb' 
*^  bill  for  the  sum  of  £20  sterling,  due  for  goods  sold  and 
*^  delivered,  and  cash  lent  by  plaintiffs*  to  defendants,  and 
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cc 


cash  paid  by  plaintiffs  for  defendants'  use;  and  casli 
*^  received  by  defendants  for  plaintiffs'  use ;  and  by  account 
**  settled  between  plaintiffs  and  defendants,  being  the  value 
**  of  a  certain  fish,  the  plaintiffs'  property,  which  defendants 
**  got  into  their  possession,  and  converted  to  their  own 
**  use,  or  in  default  thereof  the  said  Assistant  Barrister 
**  will  proceed  as  justice  shall  appertain.    Dated,  &c." 

Mr.  (XHaganj  for  the  appellants.  There  is  a  misjoinder 
of  counts  here,  assumpsit  being  joined  with  trover.  The 
recent  Act,  6  &  7  Wm.  IV.  c.  75,  has,  it  is  true,  made 
some  informalities  of  no  consequence,  (as  mentioned  in 
Napier^s  Qvil  Bill  Practice,  hj  L(msfield{a),)  but  the 
present  case  does  not  come  within  the  meaning  of  that  act. 
In  the  case  of  Falvey  v.  Curran(b),  a  similar  question 
arose  before  Mr.  Sergeant  Greene,  by  whom  the  civil  bill 
was  held  bad.  The  misjoinder  is  admitted  in  this  case  by 
the  opposite  side.  The  case  before  Mr.  Sergeant  Greene 
was  not  so  strong  a  case  as  the  case  of  the  present 
appellants.  In  the  case  before  the  Court,  there  is  a 
combination  of  causes  of  action,  and  the  defendants  might 
find  it  very  difficult  to  determine  on  which  the  plaintiffs 
intended  to  proceed.  On  the  other  hand,  in  Falvey  v. 
Curran,  it  was  clear  for  what  the  party  was  proceeding. 

Mr.  Nelson,  Q.  C,  for  the  respondent. — This  objection 
was  raised  before  the  Assistant  Barrister  below,  but  he 
overruled  it.  I  admit  that  on  a  demurrer  in  the  superior 
courts,  a  declaration  would  be  held  bad  on  such  gpround ; 
but  the  practice  before  the  Assistant  Barrister  is  to 
allow  unnecessary  counts  to  be  struck  out  under  the  6  &  7 


(a)  Page  41.  (6)  1  C.  ft  D.  C.  C.  IS4 ;  and  Lonsfidd,  42. 

2b 
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1842.  Wm,  IV.  c.  76,  s.  36.  The  construction  and  practice 
under  that  section  is  not  to  allow  formal  objections 
where  it  clearly  appears  on  the  process  what  the 
cause  of  action  is.  The  nature  of  the  present  action  is 
clearly  trover.  It  is  doubtful  whether  assumpsit  could  be 
nudntained;  although,  indeed,  there  is  a  case  in  which 
assumpsit  was  maintained  for  the  recovery  of  a  lottery 
ticket  which  had  been  converted  into  money.  Mr.  Sergeant 
Greenes  attention  had  not  been  called  to  the  36th  section 
of  6  &  7  Wm.  IV.  c.  76.  The  appellants  here  clearly 
knew  the  cause  of  action.  In  a  case  before  Mr.  Justice 
Vandeleur  at  Sliffo^  mentioned  in  Napier's  Civil  Bill 
Practice,  by  IjongfisWip)^  it  was  decided  that  the 
Assistant  Barrister  has  the  power  of  amending  the  process, 
and  in  the  present  case  that  ought  to  be  done  here. 

Pbrrin,  J. — Under  the  36th  section  of  6  &  7  Wm.  IV. 
c.  76,  the  decision  of  the  Assistant  Barrister  concludes  the 
matter.  Here,  however,  I  think  there  is  not  a  misjoinder 
of  counts,  but  a  mistake  in  the  form  of  the  action,  which 
is  for  goods  sold  and  delivered.  I  shall  reverse  this  decree 
on  the  ground  that  the  form  of  action  is  assumpsit  when  it 
should  have  been  trover.  In  case  of  a  misjoinder  of 
counts,  it  is  in  my  opinion  in  the  Assistant  Barrister's 
power,  under  the  35th  section  of  6  &  7  Wm.  IV.  c.  75, 
to  amend  the  process,  by  striking  out  what  is  wrong  in  it. 
If  the  case  were  otherwise,  I  cannot  see  the  use  of  that 
section.  I  shall  reverse  the  decree  without  prejudice  and 
without  costs. 

(a)  Page  41. 
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Lewis,  Appellant — M^Crudden,  Respondent.  ^     ^^^     ^ 

Carriekferpu 
Spring  Asaizes. 

XHIS'was  an  appeal  from  a  civil  bill  decree,  where  the  loaciyil  bill 
party  appealing  had  not  appeared  in  the  court  below,  either  inBtroment 

,        ,^  in  form  and 

in  person  or  by  attorney.  language  a  re- 

cognizance, 
bat  signed  and 

Mr.  Napier,  for  the  respondent.  JSrt?»5^*' 

pealing,  will  be 
treated  as  a 

The  installment  alleged  to  be  the  bond  required  in  this  ^'^^^  ^^^  *^«, 

*  purposes  of  the 

case  by  the  statute,  is  not  a  bond  but  a  recognizance.  It  appeal 
is  in  the  form  of  the  recognizance  given  in  schedule  F. 
of  the  Act ;  and  though  it  appears  to  have  been  taken 
before  the  sub-sheriff,  and  is  signed  and  sealed  by  the 
appellant,  yet  the  form  of  words  used  being  those  of  a 
recognizance,  the  instrument  cannot  be  held  to  be  other 
than  a  recognizance.  It  is  advantageous  to  have  distinc- 
tions clearly  observed ;  Anonymou8(a). 

Mr.  Whiteside^  contra. — In  this  case  there  is  substantially 
no  objection.  The  instrument  is  in  £Etct  a  bond.  A  recog- 
nizance never  reguires  signature,  but  this  instrument  has 
been  both  signed  and  sealed  by  the  party  appealing. 

Crampton,  J. — Reserved  the  consideration  of  the 
question. 


(a)  2  Cr.k  Dix.  C.C.  212. 
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1642.  Crampton,  J — A  preliminary  objection  has  been  taken 

Lswis       to    the   appeal  in  this  case.     The  defendant    under  86 
M'Cbuddsn.  Geo.  III.  c.  25,  s.  30,  in  order  to  enable  him  to  appeal, 
March  4.       was  bound  (inter  olid)  ^*  to  enter  into  a  bond  of  £5.  (Irish) 
<<  to  the  adverse  party,  with  condition  to  perform  and  abide 
*'  the  decree  of  the  next  coming  Judge  or  Judges  of  assize." 
The  instrument  produced  is  under  the  appellant's  hand  and 
seal,  in  the  proper  amount  and  with  the  proper  condition ; 
but  it  is  in  the  form  of  a  recognizance,  taken  and  acknow- 
ledged  before  the  sheriff,  and  the  question  is  whether  such 
an  instrument  complies  with  the  exigencies  of  the  statute 
in  this  respect.     Now,  it  is  io  be  observed,,  that  a  foryi  is 
given  by  the  statute  of  36  Geo.  III.  (^'25,  for  the  recog- 
nizance required  from  a  defendant  who  has  appeared  in 
person  and  appeals  from  the  decree.     That  recognizance  is  ^ 
taken  before  the  Assistant  Barrister,  and  is  not  signed  by 
the  defendant ;  but  there  is  no  doubt  his  signing  or  sealing, 
or  both,  would  not  invalidate  the  recognizance.     No  form 
is  given  for  the  bond  required  from  the  defendant  in  such 
a  case  as  the  present,  and  it  seems  pretty  clear  that  the 
acknowledgment  of  a  bond  before  the  Assistant  Barrister 
or  the  sheriff,  as  here,  although  it  would  add  nothing  to 
the  efficacy  of  the  instrument,  could  not  avoid  its  obliga- 
tion.    Now,  it  appears  to  me  that  the  instrument  in  the 
present  case  is  an  informal  bond,  and  not  a  recognizance 
properly  speaking  at  all.     The  Sheriff  had  no  power  to 
take  a  recognizance  from  the  party  in  this  case ;  he  had 
power  to  take  his  bond :  and  the  language  of  the  instru- 
ment, though  more  appropriate  to  a  recognizance,  is  in 
substance  the  language  of  a  bond  also.     This  is  a  public 
acknowledgment,   under  hand  and  seal,   that  the  party 
entering  into  it  is  indebted  to  the  adverse  party  in  the 
required  sum,  and  the  proper  condition  is  annexed.  A  case 
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decided  by  myself  upon  the  last  circuit(a)y  and  a  case  before        1842. 


Lord  Chief  Justice   Bushe(b\  have  been  cited  by  Mr.       Lewis 

Napier^  as  ruling  the  present  case.      But  there  b  this  M^Cbuddsn. 

distinguishing  circumstance  in  the  present  case  from  both 

those  cases  as  they  appear  reported,  namely,  that  here  the 

instrument  is  signed  and  sealed  by  the  party  appealing. 

In  the  cases  referred  to,  the  instruments  appear  to  have  been 

recognizances  in  form,  though  in  law  neither  bonds  nor 
recognizances.     I  therefore  must  overrule  this  objection. 

Objection  overruled. 


(a)  Anonymoiu  2  C.  Ii  D.  C.  C.  212. 

W  Skmrnon  t,  BKrk*,  Napier  CIt.  BiU  Pfac.  83,  Ed.  1838. 


1842. 

M'DowBLL,  Appellant — Barry,  Respondent.  \.    .y 

Spring  Amz€». 

J.  HIS  was  an  appeal  from  a  civil  bill  decree.     It  appeared  In  ci^il  bill  ^p- 

'^'^  ,  ^'^  peal,  the  costs 

that  the  costs  below  had  not  been  lodged  until  a  few  below  most  be 

lodged  at  the 

minutes  before  the  appeal  had  been  called  on.  time  of  the 

appeal. 
When  they  are 

Mr.  Whiteside^  for  the  respondent,  objected  that  such  a  J^r^jJds  it 
lodgment  was  not  sufBcient.  Napier's  Civil  Bill  Practice,  |^JJio**^^^e 
by  IjmgfiM{c).  J®^8  ^^  *^« 

Crampton,  J. — Costs  must  be  lodged  at  the  time  of 
the  appeal :  When  they  have  not  been  lodged  until  after 
the  appeal,  I  consider  the  objection  a  fatal  one.  In  the 
present  case  I  affirm  the  decree  with  costs. 


(c)  Page  67-88. 
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1842. 

^      t  —  Smith,  Appellant — M*Gowak,  Respondent. 

dtrrMferaui 
Spring  Atnxeg. 

In  a  oiyil  bill    xHE  process  in  this  case  was    as    follows:      "The 

process,  a  ^ 

count  for  a      «  defendant  is  required  to  answer  the  plaintiff's  biU  fiwr 

breach  of  war-  ^  .     .ii»    i 

ranty  and  a     *^  £5  6s.  for  loss  and  damage  sustained  by  plaintiff,  by 

coont  for  an  ,  •     •«•  • 

acconnt  suted  **  reason  of  defendant  having  sold  to  plaintiff  a  certain 
joined.  ^^  <^^>  <^d  which  at  the  time  of  sale  and  delivery  thereof 

*^  he  warranted  perfect  and  sound,  but  which  cow  after- 
**  wards  died ;  and  also  in  a  like  stmt  far  a  settled  aeeaiaUi 
^*  which  defendant  aeknawkdgtd  and  promised  to  pay" 


Mr.  Whiteside^  for  the  appellant,  who  was  the  defendant 
below,  objected  to  the  process,  on  the  gpround  that  there 
was  a  misjoinder  of  counts,  a  count  for  a  breach  of  a 
warranty  being  joined  in  the  process  with  a  count  for  a 
settled  account ;  Falvey  v.  Curran{a). 

Crampton,  J. — The  civil  bill  in  this  case  is  a  little 
equivocal.  I  shall,  therefore,  dismiss  the  process,  but  I  shall 
do  so  without  prejudice  and  without  costs. 


(a)  1  G.  &  D.  C.  C.  134. 
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McDonnell,  Appellant — Hardy,  Respondent. 

X  HIS  was  an  appeal  from  civil  bill  decree. 

The  action  in  this  case  was  to  recover  the  amount  of  a 
bill  of  exchange  endorsed  by  the  appellant,  who  was  the 
drawer,  to  the  respondent  who  got  the  decree  below  (a). 


1842. 


Mr.  Thomas  M^Donnellj  Q-C,  with  whom  was  Mr. 
(yHaganj  for  the  appellant,  submitted  that  nothing  could 
be  recovered  on  foot  of  the  bill,  it  being  a  fraudulent 
transaction,  contravening  the  policy  of  the  Insolvent 
Act ;  Murray  v.  Ileeves{b). 


Carrickfergut 
Spring  AssizeM. 

A  bill,  the  con- 
sideration of 
which  is  the 
withdrawal  of 
an  opposition 
which  bad  been 
commenced  to 
an  insolvent's 
discbarge,  is 
Yoid,  even 
though  the 
money  is  to  be 
paid  by  a  third 
party,  if  the 
insolvent  were 
a  party  to  the 
agreement. 


Mr.  Robert  Holmes  contra. — The  appellant  in  this  case 
being  a  particeps  criminis^  cannot  avail  himself  of  such  a 
defence.  Moreover,  the  contract,  in  pursuance  of  which 
the  note  now  before  the  Court  is  passed,  was  not  contrary 
to  the  policy  of  the  Insolvent  Act.  In  the  present  case 
not  a  shilling  of  the  money  paid,  or  to  be  paid  to  the 
respondent,  came  or  was  to  come  out  of  the  Insolvent's 
pocket,  and  in  that  respect  there  is  a  distinction  between 
the  present  case  and  Murray  v.  Reeves.  Besides,  by  this 
transaction  the  other  creditors  in  this  case  were  benefitted. 


(a)  The  facts  of  this  case  are  so  fully  stated  in  the  judgment  of  the 
learned  judg^,  that  it  has  been  thought  unnecessary  to  repeat  them 
above. 

(fr)  8  B.  fc  C.  421. 
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1642.  Crampton,  J. — I  will  consider  this  case  further  befiire 

M*DoNNXLL   I  decide  upon  it  . 


^        _       ^ 


Habdt. 


March  6.  Crampton,  J. — The  &cts  of  this  case  are  these. 
The  plaintiffs  were  detaining  creditors  of  a  penon 
of  the  name  of  Smattj  who  was  in  prison  in  Dublin^ 
about  to  take  the  benefit  of  the  Act  for  the  relief 
of  insolvent  debtors.  SmaU  was  brought  up  to  be 
discharged  upon  a  particular  day,  the  plaintiffs  opposed 
the  prisoner's  discharge,  and  an  adjournment  took  place  to 
a  future  day.  What  were  the  g^unds  of  the  plaintiff's 
opposition  have  not  appeared,  but  that  they  were  oonndered 
to  be  of  a  serious  nature,  the  transaction  which  gives  rise 
to  this  Civil  Bill  demonstrates.  After  one  or  two  more 
adjournments,  SmaU  was  finally  brought  up  before  the 
Insolvent  Judge,  and  was  discharged — ^the  plaintiflb 
having  withdrawn  their  opposition.  The  reason  of  this 
proceeding  is  found  in  the  evidence  laid  before  me  by  the 
defendant. 

It  appears  that  on  a  day  after  the  first  hearing  before 
the  Insolvent  Judge,  and  before  his  discharge,  an  agree- 
ment was  entered  into  between  the  plaintiffs  and  the 
insolvent,  the  substance  of  which  was  that  the  plaintifi 
should  withdraw  their  opposition  to  Smalt 8  discharge,  and 
that  the  plaintiffs  should  receive  £20  in  hand,  and  £20 
more  to  be  secured  by  a  bill  of  exchange. 

Accordingly  £20  was  paid  to  the  plaintiffs,  and  the  bill 
upon  which  the  present  action  is  founded  was  handed  over 
to  them,  and  Small  was  discharged.     The  bill  is  drawn  by 
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Mr.  M^DamuUj  who  was  Smalts  attorney,  and  is  accepted        1842. 


by  SmalTs  £Either-in-law.     By  whom  the  £20  was  paid  has  M'Doitnbll 
not  appeared ;  but  that  it  came  from  SmaO^  or  from  some      Ham>t. 
person  taking  an  interest  in  hb  liberation,  there  can  be  no 
doubt. 

The  question  then  for  me  to  decide  is,  whether  this  bill 
is  passed  for  an  illegal  consideration ;  for  if  it  be,  it  is 
clear,  upon  all  the  authorities,  that  the  plaintiff  cannot 
recover  upon  it.  Where  there  are  two  parties  to  an  illegal 
contract,  the  law  will  not  help  either  to  enforce  it.  It  will 
allow  neither  to  maintain  an  action  upon  it.  This  rule  of 
law  is  not  founded  upon  a  preference  for  either.  The 
parties  are  in  pari  delicto  and  potior  est  conditio  possidentis. 
The  rule  is  founded  upon  principles  of  public  policy.  Now 
in  Murray  v.  Reeves(a)f  it  was  held  upon  well  established 
principles  ^^that  an  agreement  in  consideration  of  with- 
**  drawing  an  opposition  which  had  been  commenced  by  a 
**  creditor  to  the  discharge  of  an  insolvent  was  void."  Such 
an  agreement  is  a  contravention  of  the  policy  of  the 
Insolvent  Act.  The  chief  principle  of  that  Act  is,  that 
the  property  of  the  insolvent  shall  be  divided  rateably 
amongst  his  creditors.  Any  agreement,  therefore,  by 
which  a  preference  shall  be  secured  to  a  particular  creditor, 
affecting  either  the  existing  or  the  future  effects  of  the 
debtor,  is  a  fraud  upon  the  other  creditors,  and  therefore 
void.  If  a  third  party  will  generously  come  forward,  and 
pay,  out  of  his  own  means,  the  claims  of  any  of  the 
creditors  of  an  insolvent,  I  do  not  mean  to  say  that  such 
a  proceeding  would  be  any  fraud.  But  I  do  say,  that 
when  the  insolvent  is  party  to  such  an  agreement  as  this, 
whether  the  transaction  be  conducted  in  his  own  name 
or  for  his  benefit  in  the  names  of   others,  it  makes   no 

(a)  8  B.  Sc  C.  421. 
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1849.       difference,  the  fraud  is  the  same.     It  is  no  answer  to  sug- 


M'DoMVBLL   eest  that  in  this  instance  the  prooeedinir  was  for  the  benefit 

V, 

Habdt.  of  the  creditor.  I  cannot  see  it  to  be  so ;  for  it  is  pbdn 
that,  after  receiving  the  stipulated  £40,  the  plaintiff 
could  insist  upon  his  composition  being  paid  upon  the 
whole  demand.  But  supposing  it  to  be  so,  the  fraud  still 
remains.  In  the  administration  of  the  insolvent's  affairs  all 
the  creditors  should  be  equally  dealt  with  ;  there  should  be 
no  clandestine  dealing  between  the  insolvent  and  any  of 
his  creditors,  but  all  should  be  done  openly,  with  the 
assent  of  the  assignee  and  the  sanction  of  the  Court.  I 
must  therefore  reverse  this  decree,  and  dismiss  the  pLiintiff 
upon  the  merits. 

Decree  reversed  and  a  dismiss  entered 
on  the  merits. 


V       r  '  "^  Sym,  Appellant — Davison,  Respondent. 

Carrickfergus 
Spring  Astize», 

A  decree         XhERE  had  been  a  decree  below,  in  this  case,  against 

against  a  per- 
son acting  on-  the  appellant,  the  defendant  below,  who  was  a  collector  of 

der  the  Grand 

Jnrj  Act  hav-  county  cess,  for  an  act  done  in  the  execution  of  the  duties 
▼OTsedonap.  of  his  office.  The  decree  was  reversed  on  the  appeal, 
S!S*MQ  dis!    *^d  ^®  c^^  ^^  dismissed. 

missed.  Meld, 
that  the  act  of 

parlUment  is  Crampton,  J.,  was  of  opinion,  that  under  the  section  of 
to  costs.  ii^Q  Grand  Jury  Act(«),  he  was  obliged  to  dismiss  the  civil 

bill  with  treble  costs,  the  enactment  being  mandatory,  and 

for  the  protection  of  the  officer. 


(o)  6  &  7  Wm.  IV.  c.  116,  sec,  171. 
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Murray  and  Others,  Appellants — Inole,  Respondent.    ^     ^^^     ^ 

Carric^ferguB 
Spring  Auizet, 

X  HIS  was  an  appeal  from  a  Manor-court  decree.  Manor-oout 

appeal.    A  de- 
cree agaizLst 

Mr.  fVhiteside,  for  the  respondent There  is  a  preli- ^^^^;  J^  *" 

minary  objection  here.     The  appeal   bond  is   defective,  ^'"^^^"ii"' 
being  only  signed  by   some  of  the  parties,  defendants  l>oi^<^ 
below,  all  having  appealed ;  Smith  v.  Malin(a). 

Crampton,  J.,  dismissed  the  appeal  on  this  objection(&). 


(a)  1  C.  &  D.  C.  C.  227.         (6)  8ee  Gra^  v.  GraAf,  ante,  p.  23. 


John  King  and  Patrick  Corrigan,   Appellants— 

Jane  Corry,  Respondent.  18^2- 


Dundalk 
Spring  Auizes, 

XHIS   was    an  appeal  from  a  decree  in  a  civil   bill  When  on  the 
ejectment.     The  memorandum  of  agreement  on  which  the  randum  Uie 
tenancy  had  been  created,  (which  was  not  stamped,)  was  d JSTS^  ap!  ** 

asfoUows:—  peartobeof 

the  value  of 
je20,  it  does 
£*  T   i_  J  1       ikr        ^        ,     ^  not  require  a 

1  nave  agreed  to  take  Mrs.  Corry  s  farm  for  a  year  stamp:  nor 
only,    at   the   present  rent   I   pay   for  it  yearly,  and   I  aUowed  to^ 

show  that  the 
"matter"  of  an 
agreement  was  in  reality  of  greater  value  than  that  which  appears  on  the  face  of  it. 
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1842.        *'  acknowledge  that  she  lets  me  it  for  that  year  in  consi- 

CoBRzoAii    <<  deration  of  my  paying  Mr.  Carolan  the  sum  of  £4  7s.  Itf. 

CoBST.       '<  witness  my  hand  this  30th  July,  1839.     The  year  1840 

^'  is  the  year  I  mean,  that  is  from  November  next  to 

"  November,  1840." 

It  was  admitted  that  the  rent  of  the  £Bum,  with  the 
addition  of  the  £4  7«.  \d,  would  exceed  £20. 

Mr.  Napier^  for  the  appellants. — Under  56  Geo.  III. 
c.  56,  (Ir.  Stamp  Act)  this  memorandum  requires  a  stamp 
to  render  it  admissible  in  evidence ;  for  in  this  case  it  is 
admitted  that  the  rent  of  the  fiarm,  with  the  addition  of  the 
sum  of  £4  7«.  \d.y  would  exceed£20.  Under  the  Stamp  Act, 
the  question  is  not  what  price  the  parties  put  on  the  lands 
in  an  agreement,  but  what  in  point  of  &ct  their  value  b. 
The  words  of  the  Act  are  {Mockler  152)  that  any  agree^ 
ment  ^*  where  the  matter  thereof  shall  be  of  the  value  of 
£20  or  upwards,"  shall  require  a  stamp.     Now,  in  this 
case  the  matter  of  the  contract  is  one  year's  occupation  of 
the  premises  (for  by  it  a  right  to  the  occupation  of  the 
premises  for  a  year  is  given).     Here,  it  is  admitted  that 
the  right  of  occupation  to  the  premises  in  question  is  of 
more  value  than  £20.     The  document  therefore  now  pro- 
duced requires  a  stamp,  though 'on  the  f&ce  of  it,  it  does 
not  appear  to  do  so,  as  it  is  clear  that  the  meaning  of  the 
statute  is,  that  every  agreement  requires  a  stamp,  where  the 
actual  value  of  the  thing  which  is  the  primary  subject 
matter  of  the  contract,  exceeds  £20.     If  any  other  con- 
struction were  to  be  put  on  it,  a  party  might  defraud  the 
revenue  by  agreeing  to  take  land  for  £25,  but  that  £6 
should  be  paid  in  advance,  and  that  £19  should  appear  to 
be  the  rent  on  the  face  of  the  contract. 
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Mr.  Tamby  contra. — You  cannot  go  behind  the  docu-  1642. 

ment,  but  must  take  the  instrument  as  it  appears  on  the  Cobbioam 

fiice  of  it.     Any  other  course  would  be  productive  of  the  Cobet. 
greatest  inconvenience;  Fetham  v.  Cartuyrigkt(a). 

Cramfton,  J.  overruled  the  objection. 

(a)  7  Scott,  695.     Mochkr  on  the  Stamp  Laws,  168. 


In  re  Murphy.  s    ^^^'  ■  . 

Xhmdatt 
Spring  AatiieM, 

J?HIS  was  a  registry  appea],  the  claimant  having  been  A  leaae  haying 

hoen  exocnted 

rejected  below  for  *'  want  of  title."     The  facts  of  the  case  by  the  landlord 
are  fully  stated  in  the  judgment  of  the  learned  judge.  to  allow  a  pe- 

nod  of  twenty 
years  of  the 

Crampton,  J. — The  appellant  in  this  case  claims  to  JjJ^®^*^®r^^ 
register  as  a  £10  leaseholder.     Of  the  value  of  his  tene-^y,?'""'^^*?^* 

*^  deuTered  tothe 

ment  there  is  no  question,  but  he  was  rejected  by  the*f'*»«*^**^»*^*' 

^  *  the  commence- 

Assistant  Barrister  for  want  of  title.  ment  of  the 

twenty  years. 
Held,  that  the 
__-,  ..li.  11*  1   tenant  was  en- 

Upon  his  examination  before  me  the  claimant  stated,  titled  to  regis- 
that  a  person  named  lAthgoe  was  a  tenant  to  Earl  Ferrard  leaseholder, 
of  the  farm  now  held  by  the  claimant — that  Lithgoe  held  wm  IV.  a  88 
the  farm  for  a  term  of  years  by  lease  from  Lord  Ferrard —  J®^  ^*S^^  ^^ 

'  '  form  Act,;  and 

that  in  March,   1840,  he,  the  appellant,  contracted  with^^J^^^*"® 

took  enect 

LUhgoe  for  the  purchase  of  his  interest.     No  conveyance  from  the  time 

of  the  ezecu- 

was  executed,  but  the  claimant  paid  Lithgoe  the  purchase  tion  by  the 

landlord. 

money,  and  got  possession  of  the  fiurm  in  March,  1840, 
since  which  time  he  has  continued  in  the  possession 
thereof.      Contemplating  to  get  a  new  lease  fit)m  the 
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1842.        landlord,  the  claimant,   instead  of  an  aaaignment,   took 
/ft  ft       from  Ldthgoe  a  deed  of  Burrender,  dated  the  27  th  Augint, 

MURPHT. 

1840,  and  executed  on  that  day.  Tliis  was  a  suiienderby 
Lithgoe  of  his  lease  to  Lord  Ferrardj  and  was  deliyered  by 
the  claimant  to  Lord  Ferrard  about  the  same  time ;  and 
after  receiring  this  surrender,  Lord  Ferrard  promised  the 
claimant  to  execute  to  him  a  new  lease  of  the  premises  for 
twenty-one  years.  This  was  a  parol  promise ;  and  accord- 
ing to  the  evidence,  was  made  by  Lord  Ferrard  without 
any  valuable  consideration  being  given  for  it.  On  the 
27th  November,  1840,  the  claimant  states  that  he  got  the 
lease  under  which  he  now  holds,  and  which  is  his  title  to 
register. 

This  lease  bears  date  the  Ist  day  of  November,  1839, 
and  the  attesting  witness,  Mr.  Graham^  proved  that  it  was 
executed  by  Lord  Ferrard  in  the  month  of  September, 
1840 — that  it  was  not  then  executed  by  the  tenant,  but 
that  he,  the  witness,  put  the  instrument  up  into  a  drawer  by 
Lord  Ferraris  orders.  That  afterwards,  in  about  a  month,  .- 
he  gave  the  lease  to  the  claimant,  who  at  the  same  time 
executed  the  two  parts  (tf  it.  This  execution  and  delivery 
of  the  lease  to  the  claimant  was  after  the  1st  of  November, 
1840,  viz.  on  the  27th  of  November,  1840.  The  lease 
upon  inspection  appears  to  be  a  lease  for  twenty-one  years 
from  the  date  thereof,  t.  e.  for  twenty-one  years  from  the 
1st  November,  1839. 

Why  it  bore  this  date  has  not  speared  in  the  case. 
Perhaps  to  make  the  claimant's  first  rent  payable  on  the 
1st  of  May,  1840.  The  objection  to  the  claimant's  tide 
to  register  under  this  lease  is,  that  the  claimant  was  not, 
when  he  made  his  claim  under  this  lease,  entitied  dther  as 
lessee  or  assignee  to  the  premises  thereby  demised,  ioit  the 
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unexpired  residue  ^*of  a  term  ortginally  created  for  a  period       1842. 


of  not  less  than  twenty  years,'*  It  Was  contended  by  Mr.  In  re 
Gartlan^  the  agent  for  the  opposer,  that  there  never 
was  a  term  of  twenty  years  created  by  this  lease ;  for  that 
in  law  the  lease  commenced  its  operation  only  from  the 
time  of  ite  delivery  to  the  tenant,  viz.  on  the  27th  of 
November,  1840 ;  and  as  it  must  expire  in  twenty-one 
years  from  the  1st  of  November,  1839,  it  had  less  than 
twenty  years  to  run  from  the  27th  of  November,  1840, 
and  consequently  that,  though  in  terms  the  lease  appears 
to  be  a  lease  for  twenty-one  years,  yet  in  effect  the  term 
originally  was  a  term  for  a  period  short  of  twenty  years. 
Mr.  Napier^  for  the  claimant,  on  the  other  hand  contends, 
that  the  lease  must  be  taken  as  delivered  on  the  day  of  its 
execution  by  the  landlord,  which  would  allow  a  term  of 
twenty  years  to  be  created ;  or  if  not,  that  the  tenant  had 
an  equitable  title  under  Lord  Ferrard  from  August,  1840, 
and  that  the  subsequent  lease  only  clothed  the  equitable  title 
with  the  legal  estate  ;  and  he  cited  the  ease  of  Exparte  Beg^ 
ley{a).  I  do  not  adopt  the  arg^ument  that  the  claim  can,in  this 
case,  be  supported  by  a  previously  existing  equitable  estate 
being  clothed  with  a  legal  title,  the  former  of  which  of 
itself  would  have  entitled  the  claimant  to  register.  I  think 
the  claim  must  stand  or  &11  by  the  result  of  the  inquiry 
whether  or  not  his  lease  gave  him  an  original  term  for  at 
least  twenty  years. 

But  I  think  that  the  execution  of  this  lease,  by  Lord  JPer- 
rardin  September,  1840,  passed  an  immediate  legal  estate  to 
the  claimant.  The  instrument  was  then  delivered,  eitherab- 
Bolutely  or  as  an  escrow,  if  absolutely,  the  claimant  is  entitled 
to  register,  if  merely  as  an  escrow  he  would  not  be  entitled. 

(a)  Ante,  p.  135. 
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1842.        Now,   when  a  person  delivers  a  deed  in  the  presence  of 
In  rt       a  witness,  but  retains  it  in   his   own   possession,    there 

MVBPHT. 

being  nothing  to  show  that  it  was  not  intended  to  operate 
immediately,  it  will  take  effeet  as  a  deed  and  notas  an  escrow, 
and  the  delivery  of  a  deed  to  a  third  party  for  the  use  of  the 
grantee  is  good,  though  that  party  be  not  the  agent  of 
the  latter ;  Doe  v.  Knight^a).  The  authorities  go  also 
to  show  that  a  deed  executed  for  the  benefit  of 
a  party,  though  without  the  knowledge  of  the  party,  will 
be  held  good,  unless  evidence  be  given  to  show  that  it 
was  an  escrow ;  Exton  v.  Scott(b).  The  f»ct  of  its 
being  an  escrow  must  be  established  by  a  jury  against  the 
primary  presumption,  which  is  of  an  absolute  delivery; 
delivery,  as  an  escrow,  implies  a  condition  to  be  performed. 
Now,  in  this  case  the  delivery  was  not  subject  to  any 
condition.  Lord  Ferrard^  it  is  true,  desired  the  agent  to 
put  the  lease  in  a  drawer,  but  that  might  be  for  9afe  keeping 
merely,  and  until  he  got  his  counterpart. 

We  must  recollect  that  Lord  Ferrard  had  promised  the 
lease  to  the  claimant.  He  knew  the  claimant  was  in 
possession,  and  in  expectation  of  receiving  his  lease, 
the  good  will  (at  least)  of  which  he  had  purchased  for  £221. 
I  would  rather  infer,  therefore,  that  the  meaning  of  Lord 
Ferrard  was  an  absolute  delivery  of  the  deed,  and  that 
the  retention  of  it  was  a  retention  for  the  lease,  and  until 
counterparts  could  be  exchanged. 

This  case  is  a  much  stronger  case  than  that  of  ex  parte 
Begletf{c)f  cited  by  Mr.  Napier.  In  ex  parte  BegUy^  the 
execution  of  the  lease  by  the  tenant,  under  the  particular 
circumstances  of  that  case,  was  held  by  Mr.  Sergeant  Greetie 

(a)  5  B.  Ik  C.  eri.  (6)  6  Sim.  31.  (e)  Mf«  p.  135. 
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to  be  equivalent  to  its  execution  by  the  landlord  at  the 
same  period.  Now,  whatever  doubt  there  might  have 
been  as  to  the  commencement  of  a  legal  estate  in  BegUifs 
case,  so  as  to  give  the  tenant  an  original  term  of  at  least 
twenty  years,  there  can  be  none  in  the  case  now  before 
me,  if  I  am  right  in  considering  that  this  instrument 
never  was  an  escrow.  I  must  however  add,  that  I  think 
it  important  that  it  should  be  clearly  understood  that  in 
order  to  support  a  title  to  this  particular  franchise,  the 
instrument  creating  the  estate  should  give  the  grantee 
a  bond  fide  term  for  at  least  twenty  years  from  the  com- 
mencement of  the  estate  granted.  I  cannot  admit  the 
doctrine  that  the  term  appearing  on  the  face  of  the  instru- 
ment merely  is  that  intended  by  the  statute.  I  hold  that 
the  term  of  twenty  years  meant  by  the  statute  is  a  term 
created  by  the  instrument,  and  which  secures  to  the  tenant 
an  enjoyment  of  the  premises  demised  for  the  full  term  of 
twenty  years  at  the  least. 


1842. 


t 
/h  re 

MURPHT. 


That  full  term,  in  this  case,  was  I  think  passed.  The 
result  therefore  is,  that  I  must  reverse  the  Barrister's 
decree,  and  admit  the  claimant  to  register. 

Decree  reversed. 


1842. 
Anonymous.  "  Ar^gh 

Spring  Assizes, 

jLHE  appeal  in   this  case  having  been  dismissed  with  When  a  civil 

bill  is  dis- 
double  costs —  missed  with 

double  costs — 
double  costs 

Perrin,  J. — Double  costs  against  an  appellant  mean  ^^proceedlng** 
the  costs  of  the  proceeding  on  the  appeal  and  half  the  ^^  haffthe ^* 
costs  of  the  proceedinir  on  appeal.  ®°^^*  ®f.^® 

*  °  *  *  proceeding  on 

2  F  appeal. 
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^     ^^^'    ^  J.  &  W.  Bters,  Appellants— Anne  M'Kbll,  RepoBdent 

Armagh 
Spring  Asnzes, 

Time  b  not       X  HIS  was  an  appeal  from  a  civil  bUl  decree. 

necessary  to  be  *  '^ 

stated  in  a 
civil  bill(a). 

Mr.  Napier^  for  the  appellants. — There  is  an  objection 
to  the  form  of  the  civil  bill  in  this  case.  No  time  is 
alleged,  and  time  is  material.  There  is  not  any  bill  of 
particulars  here  ;  Copperthwaite  v.  Campbell{b)  ;  WaUh  v. 
Herv€y(c).  [Perrinj  J. — Show  me  anything  in  any  statute 
requiring  the  time  to  be  specified.] — The  statute  does  not 
state  it  to  be  requisite ;  but  there  being  no  averment  of 
time,  parties  may  go  back  any  length  of  time  to  any  loose 
items,  and  the  other  side  may  not  be  prepared. 

Perrin,  J. — This  would  only  be  ground  of  special 
demurrer  in  the  courts  above.  I  cannot  hold  parties  to 
stricter  rules  here  than  there.  In  the  courts  above  the 
parties  would  not  be  bound  to  the  time  stated.  With  every 
respect  for  my  Lord  Chief  Justice,  I  must  rule  this  case 
according  to  my  own  opinion  and  judgment,  and  decide 
that  in  this  case  ^^  communis  error  facit  jus'\d). 

Decree  affirmed  without  costs. 


(a)  See  SuUivan  y.  Bum,  ante  389.        (6)  2  C.  &  D.  C.  C.  278. 

(c)  2  a  &  D.  C.  C.  280. 
(ji)  As  to  the  argument  of  **  communis  error  fidtjus,**  see  Lord  Ken^fon^t 
observations  in  3  T.  R.  715,  where  it  is  said  that  to  insist  upon  such  ft 
rale  is  "  to  set  up  a  misconception  of  law  in  destruction  of  law.** 
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CROWN  SIDE. 


Jambs  and  Andrew  Chambbrs'  Case.  ^ r-^ — ^ 

Dotn^atrick 
Sprinff  Assizes, 

The  traversers  were  indicted  under  the  24th  section  of  ^"^^^^P^^^^*-,. 

ment  for  mali- 

the  9  Geo.  IV.  c.  56(a).  cio«8  w^te, 

under  the  sta- 
tute 9  Geo.IV. 
^      ,  C.56,  the  tenant 

The  indictment  charged  that  ^^  James  Chambers^  late  of,  must  be  in- 
^*  &&,  being  possessed  of  a  dwelling  house,  situate  at,  &c.,  cipal,and  the 
'*  held  by  the  said  James  Chambers,  as  tenant  from  year  to  ETg^him^  ac- 
"  year,  under  John  MarshaU,  of,  &c.,  on,  &c.,  with  force  ^'^^^^^ 
and  arms,  at,  &c.,  wilfully,  fraudulently,  and  maliciously,  evide^dfthe 
and  not  for  the  purpose  of  any  intended  improvement  or  tenant  having 

*      *  ''  *  looked  on  while 

'^  beneficial  alteration  therein,  did  conunit  unlawful  waste  the  persons 

assisting  him 

'^  and  destruction  thereof  and  thereto,  and  did  pull  down,  and  committed  the 

waste. 

<<  sever  from  the  freehold,  certain  fixtures  and  utensils, 
''  being  within  and  appurtenant  to  the  said  dwelling  and  part 
*'  of  such  dwelling  house,  and  used  and  occupied  therewith, 
'*  and  which,  in  due  course  of  occupancy,  ought  not  to  be 
**  pulled  down  and  severed  from  the  freehold,  viz. :  two 
**  grates,  one  chimney  piece,  one  window  frame,  five 
*^  windows,  and  two  doors,  and  that  Andrew  Chambers,  late 
'^  of,  &c,  in,  &c.,  wilfully  and  knowingly,  did  aid,  abet, 
<^  and  assist  in  the  same,  against  the  peace,  &c.,  and 
**  contrary  to  the  form  of  the  statute,  &c." 


(jol)  The  provisions  of  this  Act  are  peculiar  to  this  country,  there 
being  no  corresponding  enactment  in  England. 
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16^2.  It  appeared  in  evidence  that  James  Chambers  held  the 

Chambers*  dwelling  house,  as  tenant  from  year  to  year,  under  Mr. 
Marshall^  by  whom  he  had  been  served  with  a  notice  to 
quit  on  the  the  1st  of  November,  1841,  and  that  on  the 
night  of  the  20th  of  October,  only  a  few  days  before  the 
tenancy  expired,  the  windows  of  the  house  were  broken, 
and  the  grates,  chimney  pieces,  and  window  fr-ames  were 
pulled  down  and  carried  away.  There  was  no  evidence 
that  James  Chambers,  the  tenant,  had  himself  actually 
pulled  them  down,  but  merely  that  he  held  a  candle  to 
the  persons  who  did  so,  and  that  he  followed  the  carts 
which  carried  them  off,  and  that  he  never  again  returned 
to  the  house,  which  was  left  a  complete  wreck.  The 
evidence  against  Andrew  Chambers  was,  that  he  had 
pulled  down  one  of  the  window  frames. 

Mr.  Napier,  for  the  traversers,  objected  that  the 
indictment  was  not  supported  by  the  evidence,  inasmuch 
as  it  charged  James  Chambers  as  the  principal,  and  Andrew 
Chambers  as  aiding  and  abetting;  whereas,  upon  the 
evidence,  Andrew  Chambers  ought  to  have  been  indicted 
as  the  principal,  and  James  Chambers  as  the  aider  and 
abettor. 

Mr.  Lowrt/,  for  the  prosecution,  contended,  that  under 
the  statute,  the  tenant  was  the  only  person  who  could  be 
indicted  as  the  principal,  and  that  the  others  were  merely 
his  assistants. 

Crampton,  J.,  mled  in  favour  of  the  indictment  and, 

The  prisoners  were  convicted. 
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Bernard  Murphy's  Case.  ^^^^'    . 

Downpatrick 
Spring  Assizes* 

X  HE  prisoner  was  indicted  for  setting  fire  to  his   own  A  person  being 

acquitted  on 

dwelling  house,   and   was    acquitted    on    the    ground    of  the  ground  of 

.  insanity,  the 

insanity.  judge  must 

order  him  to 
be  kept  in  gaol 

Mr.  (yHayan^  on  the  part  of   the  prisoner,  applied  to  Lieutenant's 
have  him  discharged  fully,  his  family  wishing  that  to  be  ^^0^^'^*  ^ 
done,  as  he  was  now  quite  sane,  and  offered  to  procure  the  *°^  ^**  "®    , 

^  *  power  to  send 

certificate  of  the  governor  of  the  Belfast  Lunatic  Asylum  ^.^^toal^^J^- 

°  *^  tic  Asylum  or 

to   that  effect,    under   whose   care  the  prisoner  had  been  to  discharge 

him. 

before  trial. 


Crampton,  J. — I  do  not  think  I  would  be  justified  in 
adopting  such  a  course,  the  insanity  might  return.  I 
would  not  act  even  under  the  certificate  of  the  governor 
of  the  Belfast  Lunatic  Asylum,  as  the  prisoner  was  there 
for  but  a  short  time.  I  must  order  him  to  be  kept  in  close 
custody,  in  the  gaol,  till  the  Lord  Lieutenant's  pleasure  is 
known.  You  can  at  once  memorial  the  Lord  Lieutenant  on 
the  matter. 


Mr.  OHagan. — The  counsel  for  the  Crown  has  sug- 
gested to  me,  that  the  Court  may  order  the  prisoner  into 
any  custody  it  thinks  fit.     The  brother  of  the  prisoner  is  a 
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1842.        clergyman,  and  is  willing  to  receive  him,  or  perhaps  the 

MuRPHT*8     Court  will  order  him  to   be   sent  to  the  Belfast  Lunatic 
Case. 

Asylum,  as  we  are  anxious  not  to  have  the  prisoner  sent 

to  the  gaol,  lest  it  may  affect  his  health. 


Crampton,  J. — I  have  no  authority  to  send  a  person  to 
a  Lunatic  Asylum.  The  governor  might  refuse  to  receive 
him.  That  must  be  done  by  order  of  the  Lord  Lieutenant. 
I  cannot  change  what  I  have  already  said(a). 

(a)  See  1  &  2  Geo.  IV.  c.  33,  s.  16. 


V ^^   '   •  Patrick  M'Kenna's  and  Others'  Case. 

Downpairick 
Spring  Assizes. 

In  an  indict-     X  HE  traversers  were  indicted  for  a  riot  at  the  last  Newry 

menti  a  fact 

not  necessary    Election.     In  the  indictment,  the  riot  was  alleged  to  have 

to  be  stated  _  — ,  v  i      i    t*  •  i         •       i  c 

often  becomes  taken  place  "  at  Sugar  Island  Bridge,  m  the  county  of 
bdng^stated.  "  Armagh^  within  500  yards  of  the  boundary  of  the  county 
i^ctment\    "  ^^  Down,  to  wit,  at  Neioryy  in  the  county  of  Doum, 

crime  was  al- 
leged to  have 

taken  place  j^  appeared  that  Sugar  Island   Bridge,  where  the  riot 

ax  ^v.  in  uie 

county  of  B.,  occurred,  crosses  a  river,  which  is  the  boundary  of  the 
yards  of  the  counties  of  Armagh  and  Down,  half  of  the  bridge  being 
co^tyof  D.  to  ^  *^^®  ^°®  county  and  half  in  the  other,  and  that  the  riot 
the'countV^f  ^^^^  place  On  that  part  of  the  bridge  which  lay  in  the 

Se'i^^  ^at  ^^^^  ^f  ^^''• 
A.  in  the  coun- 
ty of  B.,  within 
500  yards  of 

the  boundary  of  county  of  D.,"  were  surplusage,  but  that  having  been  stated  they  became 
material  to  be  proved.  The  croi^^n  can  at  any  stage  of  the  proceedings  enter  up  a 
noffe  prosequi,   Sed  quare. 
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Mr.   O'Hagan^  for  the  traversers,  submitted  that  this        1842. 


" r- 


indictment  was  not  sustained,  the  Crown  having  chosen    M'Kenna's 

Case. 

to  lay  the  offence  in  Armagh^  while  the  evidence  went  to 
shew  that  it  was  committed  in  the  county  of  Down, 
although  within  a  very  short  distance  of  the  county  of 
Armaffh. 

Sir  Thomas  Staples,  contra. — A  variance  is  immaterial, 
except  in  matters  requiring  a  local  description.  If  the 
offence  be  committed  within  500  yards  of  the  boundary 
of  a  county,  the  Crown  may  lay  the  offence  to  have  been 
committed  in  one  county  and  prove  it  in  the  other(a) 

Crampton,  J. — If  you  choose  to  go  out  of  your  way 
to  make  a  special  averment,  and  to  allege  a  particular 
place  in  the  indictment,  the  question  is,  whether  you  are 
bound  to  prove  it(J).  I  think  you  are.  You  have,  however, 
a  right  to  send  up  a  new  indictment. 


Mr.  CyHagan  submitted  that  the  traversers  must  be 
acquitted,  the  Crown  having  failed  to  sustain  their 
indictment. 

Crampton,  J. — The  Attorney- General  has  always  the 
power  of  entering  a  nolle  prosequi. 

The  Crown  then  entered  a  nolle 
prosequi. 


(a)  Archibold's  Criminal  Law,  page  22. 
(6)  As  to  the  necessity  of  proving  averments  in  an  indictment  which 
need  not  have  been  made,  see  ante  363  (n). 
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' — ^  Magill's  and  Another's  Case. 

Carrickfergus 
Spring  Assizes, 

The  evidence    X  HE  prisoners  in  this  case  were  indicted  for  larceny. 

of  an  accom- 
plice,  if  uncor- 
roborated, is  ^  .  11    1  1      1    - 

not  sufficient  For  the  Crown  five  witnesses  were  called,  and  their 
convictkm,  and  evidence  was  conclusive  as  to  the  facts.  They  were  all, 
the  ^^m-  ^  however,  members  of  a  family  resident  at  the  house  to 
Pjj^®*^^®'  which  the  stolen  property  had  been  brought,  and  appeared 
ence(a;.  ^jj  ^j^^jp  cross-examination  to  have  been  cognizant  of  the 

transaction  very  soon  after  it  had  occured. 


Mr.  G'Hagan^  for  the  prisoners. — There  is  no  case  here 
to  go  to  the  jury.  It  is  true  there  are  five  witnesses  to 
prove  the  case  for  the  Crown,  but  they  are  all  plainly 
accomplices.  Their  evidence  is  not  corroborated,  and  the 
mere  number  of  the  accomplices  cannot  be  held  to 
strengthen  testimony,  which,  if  given  by  one,  could  not  be 
relied  on. 

Perrin,  J. — I  have  been  attending  to  the  evidence, 
with  a  view  to  the  point  now  suggested.  Four  of  the 
witnesses  are  accomplices,  and  if  the  case  rested  with  them 
I  should  direct  the  jury  to  acquit  the  prisoners.  But  I  do 
not  think  it  clearly  appears  that  the  fifth  witness  was  an 
accomplice,  and  the  case  must  go  to  the  jury. 

The  prisoners  were  acquitted. 


(a)  See  Jones*  case,  2  Camp.  132,  contra. 
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1842. 


Regina,   at  the  prosecution  of  Mart  White  v.        ^  , 

^  County  of  the 

James  Irwin.  To¥m  of 

Carriek/ergut 
Spring  Aatizes* 

Mr.    Whiteside^  for  the   traverser,   applied  to  have  the  .^PP^ca**®"*  *<> 

*  '^  nave  anindict- 

indictment,  in  this  ease,  sent  jfrom  the  Crown  Court  of  the  ment  Bent  to 

an  adjoining 

county  of  the  town  of  Carrickfergus^  into  the  Crown  Court  connty  for 

«•   1  .  •        trial,  DUtT  be 

of  the  county  of  Antrim^  to  be  tried  there.  An  applica-  made  to  a 
cation  had  been  made  to  Mr.  Justice  Burton^  in  Dublin,  coitf 
for  a  certiorari,  to  have  the  venue  in  this  case  changed 
from  the  county  of  the  town  of  Carrickfergtu  to  some  other 
county.  But  Mr.  Justice  Burton  was  of  opinion,  that 
the  6  Geo.  IV.  c.  51,  s.  4,  sufficiently  provided  for  the 
circumstances  of  this  case,  and  that  the  Judge  on  circuit, 
at  Carrickferffusy  could  give  an  order  for  the  purpose  of 
having  the  case  tried  in  an  adjoining  county. 

Application  granted. 


Regina  v.  McDonnell,  and  Others.  ^    ^       ^ 

Carrickfergut 
Spring  Assizes, 

In  this  case  a  bill  was  sent  up  to  the  Grand  Jury  against  A  bill  having 
one  of  the  prisoners,  by  the  name  of  William  Cathcart,    The  against  a  per- 
Grand  Jury  having  found  a  bill  against  him  by  the  name  christianmme, 
oiDamd  Cathcart,  and  they    having    been    discharged  j:^*^;^^"*' 
before  the  mistake  was  discovered,  ^^  ^"  ^ 

'  charged  before 

the  mistake 
was  disoover- 

The  Court  ordered  the  prisoner  to      ed,  the  pri- 
soner is  enti- 
be  discharged.  tied  to  be 

discharge. 
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^^.   ^  Samuel  Gray's  Case, 


Monasfhm 
^^praig  Assizes. 

Right  of  per.  A  HE  traverser  was  indicted  for  shooting  at  a  person 
chSlSL  by  a  ^^^^  James  Cunningham,  with  intent  to  kill  him.  A 
^"^ed  to  P^'son  being  called  to  serve  as  a  juryman,  the  agent 
cases  of  trea-  for  the  traverser  challen&fed  peremptorily. 

son  and  capital  or  r         j 

offences. 

Sir  Thonuu  Staples^  on  the  part  of  the  Crown. — This 

not  being  a  capital  felony,  the  traverser  has  no  right  of 

peremptory  challenge ;  Rex  v.  WIielan{(i). 

Mr.  Tomb,  (with  whom  were  Mr.  Napier,  and  Mr. 
Whiteside,)  contra. — The  statute (6)  uses  the  words, 
^^  treason,  murder,  or  other  felony."  Unless  the  peremp- 
tory challenge  be  allowed,  the  words  of  the  statute  will 
be  inoperative.  At  the  time  the  statute  was  passed, 
this  was  a  capital  felony.  The  felony  in  Rex  v.  WheUm 
was  not  so.  This  offence  has  only  recently  been  made  not 
a  capital  felony. 

Sir  Thomas  Staples. — The  statute  was  relied  on  in  Rex 
y.  Whelan. 

Perrin,  J. — I  consider  myself  bound  by  the  authorities, 
and  the  uniform  practice  which  has,  since  those  cases,  pre- 
vailed, to  disallow  the  peremptory  challenge  in  this  case. 
The  distinction  suggested  by  the  counsel  for  the  traverser. 


(a)  1  C.  &  D.  C.C.  186,  n.  Per  Bushe,  C.  J. ;  2  Hay€9  Crim.  Law,  444. 
(6)  9  Geo.  IV.  c.  54,  s.  9. 


SPRING  ASSIZES,  6  VICT.  421 


does  not  vary  the  case.  The  recent  «tatute(a)  does 
not  merely  alter  the  panisl^ent,  but  crates  a  hew 
jfelony. 


A  peremptory  challenge  having  been  taken  on  the  part 
of  the  traverser,  to  another  person  called  on  the  jury,  and 
the  Crown  having  demurred  to  the  challenge,  the  Court 
allowed  the  demurrer,  for  the  purpose  of  having  the 
matter  put  on  the  record(6). 


Before   the    conclusion  of  the    trial  in  this   case,    it  Semble,  the 
having  become  necessary  to  discharge  the  jury  in  conse-  SnZi^on^nt 
quence  of  the  indisposition  of  one  of  them,  to  sonirotile** 


Mr.  Tomb,  on  the  part  of  the  traverser,  applied  to  the 
Court,  that  he  should  be  admitted  to  bail  till  the  next 
assizes.  The  traverser  here  has  been,  on  a  former  occa- 
sion, virtually  acquitted  of  the  very  same  offence  for  which 
he  has  been  indicted  on  this  occasion.  It  will  be  a  g^reat 
hardship  on  him  to  keep  him  confined  in  gaol.  We  have 
the  surgeon's  opinion  as  to  the  effect  it  may  have  on  his 
health. 

The  SoUcitOT'-General  opposed  the  application,  and  to 
show  that  there  was  a  precedent  for  this  proceeding,  cited 
Beff.  V.  Owen  and  Other 8(c). 

(a)  1  Vict.  c.  85. 

(6)  In  JR.  y.    Wkdan,  1  C.  &  D.  C.  C.  186,  n.,  the  pemuBsion  wu 
refused^ 

(c)  9  G  &  P.  83. 


person  for 
trial. 
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1842.  Perrin,  J. — The  only  object  of  imprisonment  before 

6bat*s  Case,  trial  is  to  secure  the  person  of  a  prisoner  for  trial,  if  good 
and  solvent  bail  is  g^yen  that  object  is  equally  attained. 
However,  this  matter  is  in  the  discretion  of  the  Court, 
and  as  the  Solicitor-General  has  stated  that  he  can  bring 
affidavits  and  fEicts  to  prevent  the  application  in  the  present 
case  from  being  allowed,  I  do  not  think  I  can  make  the 
rule.  It  is  to  be  recollected  that  an  application  for  this  pur- 
pose may  be  made  not  merely  to  the  Court  of  Queen's 
Bench  in  Term  time,  but  also  before  the  Lord  Chief  Justice 
or  another  Judge  of  the  Queen's  Bench  in  chamber.  The 
surgeon's  opinion  should  weigh ;  but  such  facts  as  these 
must  be  brought  forward  by  affidavit. 


Hughes's  Case. 

Artnagh 
Spring  Assizes, 

iju^^orfrl  The  panel  having  been  called  over  in  this  case,  and  a 
judging  a  CMC,  j^J.Qy  jjj^jjjgj  Qcorge  Armstrong,  having  been  called  to  be 

no  c&nnot  do 

asked,  "who-  swom  On  the  jury, 

thor  bo  had  ''     "^ 

expressed  or 

opSiion  on^i^      Mr.  Whiteside  asked  him  "  whether  he  had  expressed  or 


case/* 


If  a  prisoner's  declared  any  opinion  on  this  case?" 

counsel  wishes 
to  show  that  a 
juror  has  ex- 
pressed an 
opinion  or  sub- 
scribed money,  he  must  do  so  by  extrinsic  evidence. 

In  Ireland  the  proper  time  to  challenge  a  juror  is  after  he  has  taken  the  book,  and 
before  the  Clerk  of  the  Crown  commences  the  binding  part  of  the  oath,  **  you  shall  well 
and  truly  try,"  &c. 

If  two  jurors  are  swom,  they  should  be  triers.     Grand  Jurors  should  never  be  triers. 

In  a  challenge  primter  qffectum,  the  question  for  the  triers  to  try  is  whether  there  is 
any  personal  prejudice  in  the  mind  of  the  juror  challenged  against  the  prisoner  and  in 
faror  of  the  Crown. 
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The  juror  having  replied  that  he  had.  jg^2 

Hughes's 
Crampton,    J. — I   cannot    again  allow  this  question       ^^^*- 

to  be  put.  This  is  in  £Etct  a  challenge  *^ propter  affec- 
tunif*'  as  the  declaration  of  the  person  called  to  try  the 
cause  comes  under  the  head  of  partiality.  It  would  go  as 
evidence  of  partiality  on  trial  by  triers,  for  a  declaration 
of  a  previous  opinion  is  evidence  of  partiality.  A  juror  may 
be  asked  any  question  not  tending  to  disparage  him  in  any 
respect,  but  he  cannot  be  asked  a  question  which  is  a  ground 
of  challenge  to  be  tried  by  triers.  In  my  opinion,  a  juror 
cannot  be  asked  whether  he  has  expressed  an  opinion  or  sub* 
scribed  money.  That  must  be  proved  by  extrinsic  evidence  ; 
Rex  V.  Edmonds{d).  The  same  question  as  is  asked  now, 
was  asked  on  a  former  trial  of  the  present  prisoner(A),  but 
on  that  occasion  the  Crown  did  not  object.  The  decision 
of  the  Queen's  Bench  in  Rex  v.  Edmonds  is  right,  in  my 
opinion,  and  no  person  ought  to  be  asked  disparaging 
questions.  At  the  same  time  however,  if  a  person  voluntarily 
states  them  I  shall  notice  them.  Persons  on  a  particular 
trial  may  wish  to  have  it  understood  they  have  made 
declarations  which  before  triers  would  not  be  considered  as 
grounds  of  partiality.  In  this  instance,  it  having  come 
before  me  that  the  juror  has  expressed  an  opinion,  I  will 
allow  this  man  to  stand  by ;  but  in  other  cases,  the  objec- 
tion must  be  proved  by  extrinsic  evidence(c). 

In  order  to  prevent  any  dispute  on  the  subject,   I  will 


(a)  I  B.  &  Aid.  471.  (6)  Ante,  p.  274. 

(e)  In  Cooke'*  case,  13  How.  St.  TrL  334,  it  was  held  that  it  was  a 
good  cause  of  challenge  to  a  juror  that  he  had  expressed  an  opinion  of 
the  prisoner's  guilt ;  but  that  that  fact  must  not  be  proyed  by  the  exa- 
mination of  the  juror,  but  should  be  proved  aliunde.  See  also  15  How. 
St.  Tri.  898.  («) 
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1842.  observe,  that  though  h  has  been  decided  in  England  that 
HuGHEB*8  the  taking  of  the  book  by  the  juror  is  the  commencement 
of  the  oath,  that  is  not  the  Irish  practice.  Here,  the 
oath  is  not  considered  to  have  commenced  till  after  the 
Clerk  of  the  Crown  has  repeated  tlie  formal  words, 
'* juror  look  <m  the  prisoner,  prisoner  look  on  the  juror;" 
and  I  shall  adhere  to  the  Irish  practice.  The  taking  of 
the  book  is  an  act  generally  of  a  hurried  nature. 


After  two  jurors  were  sworn,  a  challenge  was  taken  to 
the  next  pei]Son  called  to  be  sworn  on  the  jury,  on  the 
ground  of  having  expressed  an  opinion  on  the  case ;  and 
it  having  been  proposed  that  two  of  the  Grand  Jury  should 
be  apix>inted  triers. 


Cramptok,  J. — I  am  of  opinion  it  would  be  irregular 
to  i^point  members  of  the  Grand  Jury  triers.  As  a 
$<econd  juror  has  been  sworn,  let  the  two  act  as 
tners. 


The  two  jurors  first  sworn  having  been  appointed  and 
sworn  as  triers. 

Sir  TTunnas  Staples  submitted  that  the  issue  to  be  tried 
by  the  triers  was,  whether  any  declarations  had  been  made 
by  the  person  challenged,  out  of  ill-will  towards  the 
prisoner(a).  Otherwise,  considering  the  length  of  time 
which  has  elapsed  since  the  crime  forming  the  subject 


(a)  2  Hawk.  P.  C.  578. 
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of  this  trial   had   been  committed,   it  would  be  abnbst       1842. 


impossible  to  get  jurors  who  had  not  expressed  opinions     Hughsb*s 
on  the  matter. 


Mr.  Whiteside,  Mr.  Napier,  and  Mr.  (yHagan,  amtra* — 
The  issue  to  be  tried  is  whether  the  juror  challenged  has 
formed  an  opinion  of  the  guilt  or  innocence  of  the  pri- 
soner at  the  bar,  or  of  any  of  the  persons  charged  with 
this  offence.  The  objection  to  the  juror  is  that  he  has 
formed  an  opinion  before-hand,  and  it  is  no  matter  what  the 
opinion  which  he  has  formed  is.  He  must  stand  indifferent 
as  he  stands  unsworn.  Chith/s  Crim.  Law(a) ;  Hayei 
Crim*  Law(&) ;  Hex  v.  Stoaine{c). 

Crampton,  J. — The  issue  to  be  tried  by  the  triers,  and 
which  they  have  been  sworn  to  try,  means  whether  the 
juror  challenged  be  partial  to  one  side  or  the  other — 
whether  any  partiality  exists  in  his  mind  against  the 
prisoner.  It  must  be  tried  thus,  for  we  cannot  enter  into 
the  mind  of  the  juror.  It  is  proposed  by  the  coimsel  for 
the  prisoner,  that  the  question  to  be  tried  by  the  triers  is 
whether  the  juror  now  challenged  expressed  at  the  last 
assizes  an  opinion  on  the  guilt  qx  innocence  of  the  prisoner, 
or  some  of  the  persons  charged  on  that  occasion,  with 
this  crime.  The  mere  expression  of  an  opinion,  unless  it 
arises  out  of  a  feeling  of  ill-will  towards  the  traverser,  is 
not  ground  for  setting  a  juror  aside.  If  the  triers  shall  be 
of  opinion  that  there  is  any  personal  prejudice  in  the  mind 
of  the  juror  challenged,  against  the  prisoner  and  in  favour 
of  the  Crown,  they  should  find  against  the  Crown.     If 


(a)  4,  315.  (6)  2,  448.  (c)  2  M.  &  R.  112. 
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1842.        his  opinion  has  arisen  merely  from  the  notoriety  of  the 


HuoHss's     circumstances,  and  without  a  particle  of  ill-will  or  personal 
Case. 

prejudice  towards  the  prisoner,  they  should  find  for  the 

Crown    and  against  the  prisoner.       The   result  of  the 

prisoner's  counsel's  argument  would  be  to  render  a  second 

or  third  trial  impossible ;  and  the  form  of  challenge  being 

propter  affectum^*^  shows  what  is  the  principle. 

The  triers  found  for  the  Crown. 


«< 


CASES 


ON  THE 


NORTH  WEST   CIRCUIT. 


Civil  Side. 


GOING  JUDGES  OF  ASSIZE. 
Mr.  Baron  Pennefather, — Mr.  Justice  Burton. 


Anonymous.  1842. 

Spring  Aanzes* 

In  this  case  the   recognizance   had   been  duly  perfected  Theappel- 
below,  but  the  attorney,  in  the  hurry  of  business,    had  haying,  in  the 
omitted  making  the  necessary  affidavit.  S^mitted 

to  make  the 
necessary  affi- 

Mr.  Reynolds^  agent  for  the  appellant,  having  stated  this  ^^"^^  ?^  f  ®®** 

ground  of  ap- 

fact,  admitted  that  he  could  not  go  on  if  the  Court  thought  P^al  at  the 

sessions.  Held 

it  a  fatal  objection.  that  it  could 

not  be  made  at 
the  assizes  be- 

Pennefather,  B.,  was  at  first  disposed  to  allow  the  the^ppealf  ^^ 
affidavit  to  be  made,  previous  to  the  hearing  of  the  appeal, 
but  the  agent  for  the  respondent  objected  to  this  course, 
alleging  that  he  had  not  got  any  notice  of  the  appeal 
having  been  lodged  until  the  assizes  had  commenced,  and 
was,  in  consequence,  unprepared  to  sustain  his  decree. 

2  G 
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3842.  Pennefather,  B To  allow  the  affidavit  to  be  made 

Akohtmoos.  now,  would  certainly  be  liable  to  that  objection,  and,  od 
consideration  I  think  I  ought  not  to  allow  the  omission  to 
be  supplied* 

Decree  affinned. 


1842.  . 

V , y  Anonymous. 

Longford 
Spring  Assizes.  , 

e"ectmJnt^'the  E  JECTMENT  on  a  notice  to  quit— Dismiss  and  appeal. 

process  may  be 
served  on  the 

same  day  as         The  ejectment  was  served  on  the  29th   September,  and 

the  demand  of 

possession  has  the  demand  of  possession  was  made  on  the  same  day. 

been  made. 

Mr.  Henderson,  for  the  respondent,  insisted  that  this 
was  irregular.  If  an  action  for  mesne  rates  was  brought, 
the  plaintiff  would  be  entitled  to  rent  for  this  day,  and 
it  had  been  so  held  in  the  superior  Courts. 


Pennefather,  B. — That  is  an  extremely  technical 
rule,  and  I  dont  think  it  would  be  right  to  adhere  to  it 
in  civil  bill  ejectments. 
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1842. 

ToTTEN,  Appellant — Talbot,  Respondent.  ^^ y     ■  ^ 

Spring  Assizes. 

Civil  BIII  against  a  pound-keeper,  to  recover  damages  ^  P^ocfss 
for  allowing  a  cow,  which  had  been  seized  and  impounded  competent  wit- 

nes8  to  ppoTe 

under  a  decree  obtained  by  the  plaintiff,  to  escape  and  get  other  matters 

than  mere  ser- 

back  into  the  possession  of  the  person  from  whom  it  had  vice  of  process, 

,  notwithstand- 

been  seized.  ing  a  role  of 

the  court 
below  to  the 

The  person  who  had  made  the  .seizure,  and  who  was  a^"*^' 
pfoeess-server,  had  been  called  below  to  prove  the  plain- 
tiff's case,  and  his  evidence  had  been  objected  to  and 
rejected,  on  the  ground  that  the  Assistant  Barrister  never 
admits  process-servers  as  witnesses,  except  to  prove  the 
service  of  process.  There  was,  therefore,  a  dismiss  below 
and  appeal. 


The  same  person  was  now  called  for  the  appellant,  and 
objected  to  by  Mr.  Montgomery^  the  respondent's  agent,  on 
the  same  ground  as  had  been  done  below. 

Burton,  J.,  held  that  such  a  rule,  as  had  been  alleged 
to  have  been  made  by  the  Assistant  Barrister,  could  not 
interfere  with  a  general  rule  of  law,  and  that  the  witness, 
being  otherwise  unobjectionable,  was  a  competent  witness 
to  prove  the  plaintiff's  case. 
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w    ^^^-     .         Clarkson,  Appellant — Plunkett,  Respondent. 

Caoan 
Spring  Aanzea. 

A  notice  to      C/IVIL  Bill  for  rent  due  on  a  lease — decree  and  appeal. 

produce  a  deed 

'*  on  the  trial  There  not  being  any  counterpart  of  the  lease,  the  respondent 
bill,"  applies  to  had  given  the  appellant  notice  to  produce  the  lease  ^^  on 
appeal.  ^^  ^^^  9f  ^^  ^^^^^  &t7/,"  or  that   otherwise   secondary 

evidence  of  its  contents  would  be  given.  On  the  hearing 
of  the  appeal,  the  lease  not  being  produced,  the  notice  to 
produce  it  was  put  in  and  proved,  and  the  respondent  was 
about  to  give  secondary  evidence  of  its  contents. 

Mr.  Mcgovj  Q.C.,  for  the  appellant,  objected  that  the 
notice  did  not  apply  to  the  appeal,  but  only  to  the  trial 
below. 


Mr.  Brookij  Q.C.,  It  applies  to  both. 

Burton,  J.,  held  acccordingly,  and  admitted  secondary 
evidence  of  the  lease. 
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Smith,  Appellant — Veitcu,  Respondent 

EnniskUlen 
Spring  Assizes. 

XN  this  case  there  was  a  decree  for  £10  debt,  and  12^  6d,  Civil  bill  de- 
costs,  from  which  the  defendant  had  appealed.  The  appellant  ^(j  i^g,  6<2. ' 
had  lodged  £l  5s.  for  the  costs  with  the  Clerk  of  the  Peace,  ^'^^oe  ofT^' 
and  had  executed  a  recognizance  in  the  sum  of  £21  is..  pealin£2l  4s, 

o  '  and  the  appel- 

conditioned  as  required  by  statute.  lant  had  lodged 

^  J  £1  5«.  for 

costs.     The 
recognizance 

Mr.   Boydj   for  the  respondent,    contended    that    the  ^^Id  bad,  as 

*■  being  insum- 

recognizance  was  in  too  small  a  sum,   the   lodgment  of  dent  in 

amount,  and 

the  costs  with  the  Clerk  of  the  Peace,  not  dispensing  with  that  the  extra 

-  ,  _  ,  costs  lodged 

the  exigency  of  the  Act  of  Parliament,  as  to  the  amount  did  not  cover 

J,  ^.  .  the  defect. 

CI  the  recognizance. 


Mr.  Shiely  for  the  appellant. — We  were  only  bound  to 
lodge  single  costs,  and  we  have  lodged  double  costs,  and 
though  the  recognizance  by  itself  does  not  amount  to  a 
sum  equal  to  double  the  entire  sum  decreed,  yet,  the  res* 
pondent  has,  in  substance,  obtained  more  than  the  full 
security  required  by  the  Act ;  the  surplus  costs  lodged,  and 
the  recognizance  amounting  to  much  more  than  double  the 
sum  decreed. 

Mr.  Sproule^  who  was  in  a  similar  appeal,  submitted  that 
the  recognizance  here,  if  sued  upon,  would  be  utterly  worth- 
less.   At  the  last  Lifford  assizes,  in  the  case  of  Calldwell  v. 
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1842.  Gibbs(a)j  Mr.  Justice  Burton  held  that  a  recognizanee 
executed  for  a  less  sum  than  the  statute  required  could  not 
be  sued  upon.  And  certainly  the  current  of  the  old 
authorities  goes  to  show,  that  where  a  recognizance  is 
given  by  statute,  and  a  particular  person  is  appointed  by 
statute,  and  authorized  to  take  the  recog^nizance,  he  must 
comply  strictly  with  the  terms  of  the  statute^  otherwise 
the  recognizance  will  not  be  valid. 

Pennefathbr,  B. — I  cannot  but  say,  that  the  decision 
in  CaUdwell  v.  Gibbs  is  not  altogether  satisfactory,  because 
it  appears  to  be  put  on  a  different  gpround  from  that  which 
was  chiefly  relied  on  in  argument.  However  as  the  costs 
are  ascertained  before  the  recognizance  is  entered  into,  the 
party  has  an  opportunity  of  having  it  perfected  in  the 
precise  amount  required  by  the  statute,  and  therefore, 
without  deciding  the  question  whether  the  respmid^tt 
could  recover  on  a  recognizance  entered  into  for  a  smaller 
amount  than  the  statute  prescribes  I  do  not  think 
that  I  should,  after  the  decisions  that  have  been  cited, 
throw  upon  him  the  responsibility  of  bringing  that  question 
forward.  It  is  best  to  adhere  to  the  letter  of  the  statute. 
The  defect  in  the  recognizance  cannot  be  cured  by  lodging 
a  larger  sum  for  costs  than  is  requisite.  I  must 
therefore 

Affirm  the  decree. 


(a)  2  Cr.  and  D.  183. 
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Crummer,  Appellant — Barton,  Respondent.  ^     ^^^- 

EnniskiUen 
Spring  Assizes, 

CylVIL  bill  ejectment  against   an  overholding  tenant.  On  an  appeal 

from  a  civil  bill 

Decree  for  the  plaintiff,  and  appeal.  ejectment  the 

entire  costs,  as 
taxed  by  the 

The  costs  taxed  and  certified  by  the  Assistant  Barrister  rister,  must  be 
in  this  case,  contained  an  item  of  lOs,  6rf.  being  the  amount  forf  where^'*" 
of  the  fee  to  which  the  sheriff  would  be  entitled  under  the  they  contained 

an  Item  ot 

6  &  7  Wm.  IV.  c.  75,  for  executmff  the  decree,  in  case  he  1?'-  9j:  ^;?'  *J*® 

°  sheriff  8  fee  for 

should  be  called  upon  to  deliver  possession  of  the  premises,  executing  the 

decree  in  case 

This  portion  of  the  costs  had  neither  been  paid  nor  lodged  he  should  be 

called  on  to 

with  the  Clerk  of  the  Peace.  deliver  pes- 

session,  and 
that  sum  had 

Mr.  Brookcy  Q.  C,  for  the  respondent,  submitted  that  lodged,  Hdd 
the  entire  amount  of  costs  certified  by  the  Barrister  should  *  ^^^^^ 
have  been  lodged,  and  that  not  having  been  done,   the 
court  could  not  hear  the  appeal.     It  is  essentially  a  condi- 
tion precedent(a). 

Mr.  MajoTi  Q-  C,  and  Mr.  Sproule^  contra. — The  fee  of 
lOs.  6d.  should  not  have  been  included  in  the  costs  taxed 
by  the  Assistant  Barrister.  Under  the  former  statutes(&) 
the  Sheriff  was  entitled  to  the  sum  of  Is.  for  executing  a 
special  warrant  to  the  party  obtaining  the  decree,  and  this 
sum  always  formed  part  of  the  costs  decreed.  But  under  the 


(a)  Napier  Civil  BiUs,  2d  Edition,  97. 

(Jb)  2  Geo.  I.  cap.  11,  s.  2 ;  and  36  Geo.  III.  cap.  25,  s.  33. 
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*  B.  *  *^3L.  IV.  £.  7jc  (Mices  iar  defiTering  possession  are 

w 

II  le  ^s^!nskA  \n  :^  Shniff  liiw>a<>lf  or  by  his  deputy, 
I  ^--.v.  iii'i  2dr  ^  ti'inc  ^  B  cnrhied  to  a  fee  of  IO5.  6J.  but  only 
X  jis  2>  oLLeii  -Jit  to  ^efivcr  tbe  possession.  \Pemit' 
VJ^**.  Z.^ — T^oc  ■BT  all  be  Tery  reasonable,  but  the 
^^sKs-cinc  Surycer  ^tis^  taxed  and  certified  the  costs  at 
a.  Taniruar  iom^  :^  Coon  is^  in  my  opinion,  bound  on  the 
itr^iratt  JC  ^  ^??^  ^y  ^^  costs  as  certified.]  If  the 
rur-TbTer  iuti  oerdiRNi  vithoat  showing  the  items,  the 
C«:«ir-'  in  ^Mil  ai^ht  be  boond  to  consider  the  costs  as 
tu^  '?T  hiaa  ft>  be  condosiTe;  but  it  is  a  different 
c»e  vML  ax  ic^ai  b  iacliided  to  which  the  defendant 
k  =»:<  IL&^uf«   asless  the  Sheriff  is  called  upon  to  give 


PcxxxFATHKB,  Bw — I  think  the  costs  as  taxed  should 
hare  been  lodj^ :  and  I  do  not  think  I  can  go  behind  the 
decree  to  ascertain  whether  a  particular  item  should  have 
been   included  or  not.     I   cannot,    therefore,    hear    the 

appeals  a). 

Decree  affirmed. 


(a)  See  CommeB  t.  PHAmtftom,  (amte  133)  where  the  same  point  was 
ruled  in  a  similar  way.  In  Skee  t.  Lord  Deaart^  {/nUt  239)  howeTer  tiw 
decision  was  the  other  way. 
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Brenan  and  Wife,  Appellants — Cleary,  Respondent.     ^     ^^^'    ^ 

EwmkiUen 
^^  Spring  Assizes. 

The  appellants  were  plaintiffs  below,  and  their  civil  bill  j^^^  amount  of 
had  been  dismissed,  from  which  dismiss  they  now  appealed.  ^®  e^^f  ^' 

peal  required 
by  36  Geo.III. 

Mr.  Shiely  for  the  respondents,  objected  that  the  amount  c.  25,  should 

be  in  late  Irish 

of  the  reco&:nizance  in  this  case  was  too  lar&fe,   it  was  in  currency ;  and 

a/tfthata 

405,  which  must   be    taken   to   mean    4O5.    present  cur- recogniEance 

1  .^1.111  1  .  •!      ^  in  40».  meanfi 

rency ;  whereas  it  should  have  been  m  a  simi  eqmvalent  4o«.  present 
to  4O5.  Irish,  the  currency  in  circulation  at  the  time  of  the  b^T^S^  t^ 
passing  of  the  36  Geo.  III.  c.  25,  by  which  the  amount  of  j^^^*  *"™ 
the  recoraizance  was  reeulated.      It  could  not  be  ffood  for  ^  app©^  . 

00  o  from  a  dismiss 

part  and  bad  for  the  residue,  and  according  to  the  reasoning  ^l^w  being 

00  infonnal,  Jaeid 

in  CaUdwell  v.  Gibbs(a),  it   would  be   equally   bad  if  it  that  the  Court 

had  no  power 

exceeded  the  proven  amount  as  if  it  fell  short,  for  in  neither  to  affirm  the 

.  .  dismiss  vfithout 

case  could  it  be  put  m  SlUt.  prejudice^  the 

dismiss  below 
being  on  the 

Mr.  Bobert  Johnston^  for  the  appellant,  was  stopped  by  merits. 
the  Court. 


Pennefather,  B — I  have  already  decided  the  question. 
I  think  the  recognizance  bad,  and  affirm  the  dismiss. 


Mr.  Johnston  applied  to  have  the  dismiss  affirmed 
without  prejudice. 

Pennefather,  B. — No — the  dismiss  below  was  on 
the  merits,  and  as  I  have  decided  that,  I  cannot  hear  the 
appeal,  the  dismiss  must  stand  as  it  was  pronounced 
below. 

(a)  2  Cr.  &  Dix.  163. 
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1842. 

Lifford  Dunbar,  Appellant — Montague,  Respondent. 

Spring  AsHzes. 

ap^aa^bond     APPEAL  from  a  Manor  Court  decree. 

conditioned  to 
paj  such  da- 

^telsThonld      '^'*®  ^^^  ^**^^^  ^^  ^®®^  executed  by  the  appeUant, 
be  awarded      ^^   conditioned  to  pay  such   dama&fes  and  ezpences  as 

against  appel-  '^    •'  *^  * 

lant,  HeUbad.  should  be  awarded  against  him,  without  providing  for  the 
payment  of  lawful  interest  and  double  costs. 

Burton,  J.  held  it  insu£Bcient,  and  therefore 

Affirmed  the  decree. 


1842.  Todd,  Appellant — Kelly,  Respondent. 

Lifford 
Spring  Agiizes. 

After  a  wit-     ClVIL  bill  replevin;  decree  and  appeal. 

ness  has  been 
sworn,  though 

not  examined,       After  a  witness  had  been  sworn  on  the  part  of  the  ap- 

no  objection  as  *  ' 

to  the  infer-     pellant,  but  before   he   was  -  examined,   the  respondent's 

maUty  of  the    '^  '  r 

recognizance    agent  Stated  that  Mr.  MacUin  was  counsel  for  the  respon- 

can  be  taken. 

dent,  and  the  case  was  allowed  to  stand  for  a  short  time 
till  he  should  come  into  Court.     On  his  coming  into  Court, 


Mr.   Macklin    objected    that    the    recognizance    was 
defective. 
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Mr.  Curry^  for  the  appellant. — The  objection  is  now  too 
late,  as  a  witness  has  been  swom ;  Poole  v.  Henderson{a). 

Mr.  Macklin. — The  case  was  allowed  by  the  Court  to 
stand  for  me,  and  therefore  the  objection  is  not  too  late. 

Pennefather,  B. — As  a  witness  has  been  swom,  I 
think  it  is  too  late  to  raise  the  objection  now(J). 


1842. 
Todd 

V, 

Kellt. 


(a)  2  Cr.  &  D.  C.  C.  205.        (6)  See  Blood  v.  MaeMnuura,  ante  338. 


McQuillan,  Appellant — Lawrence,  and  Others, 

Respondents.  ^     ^^^'    ^ 

JLondonderry 
Spring  AMizea, 

In  this  case  the  appellant  had  been  one  of  the  Sergeants  at  A  dyll  bill 
Mace  of  the  corporation  of  Colerainey  and  the  respondents  the  suit  of  an 
were  the  Commissioners  of  that  Borough,  under  the  statutes  solved  corpo- 
9  Geo.  IV.  c.  82,  and  3&4  Vict.  c.  108.  By  the  latter  J^*^*"^,^*?^ 
of  these  Acts  the  Corporation  of  Coleraine  was  entirely  "J"^"^^j  ^ 
abolished,  and  the  Borousrh    funds   were   vested    in    the*^®?*\^**^' 

'  ®  c  108,  the 

respondents  as  the  Commissioners  of  the  Borough,  under  ft^^ds  of  the 

^  corporation 

the  9  Geo.  IV. ;  but   the  Borough  Court  of   Record  (of  are  vested,  to 

recover  his 

which  the  appellant,  as  Sergeant  at  Mace,  was  an  officer  salary,  it  being 

a  oroceedinfir 

appointed  by  the   charter  of  James    I.,   which  pointed  personaUy  af- 
out  his  duties  as   an  officer  of  the  Record  Court)    was  ^a  tife  loSh 

section  of  that 
act  confining 
all  remedies 
respecting  de- 
mands against  the  commissioners  to  proceedings  against  the  property  of  the  late  corpo- 
ration in  their  hands. 
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1842.  oontioued,  notwiUuitanding  the  abolition  of  the  eoiporatioD. 
M'QuuxAN  After  the  passing  of  the  3&4  Vict.^  the  appellant,  con- 
Lawbxvce.  ceiving  that  his  office  was  abolished  by  that  statute, 
preferred  a  claim  for  compensation  to  the  Commissioners, 
which  was  rejected  by  them,  and  that  rejection  was 
affirmed  on  appeal  by  the  Lords  of  the  Treasury.  Sub- 
sequently to  the  rejection  of  this  claim  however,  the 
appellant  had,  from  time  to  time,  dischai^ed  the  yarious 
duties  of  his  office  connected  with  the  Borough  Court, 
and,  on  the  ground  of  having  discharged  these  duties, 
proceeded  before  the  Assistant  Barrister,  by  civil  bill,  for 
the  sum  of  £7  lOs,  for  half  a  years  amount  of  the  salary 
theretofore  paid  to  him  by  the  dissolved  Corporation,  as 
Sergeant  at  Mace.  His  civil  bill  had  been  dismissed  by  the 
Assistant  Barrister,  and  he  now  appealed. 

Mr.  Bojfdf  for  the  appellant,  contended  that  he  was 
entitled  to  recover.  By  the  3&4  Vict  c.  108,  all  the 
property  of  the  late  Corporation  is  now  vested  in  the 
respondents,  subject  however  to  the  debts  and  liabilities 
of  the  corporation.  The  sqppellant  was  a  ministerial  or 
executive  officer  of  the  body  corporate,  under  the  100th 
section  of  the  Act,  and  as  such  was  continued  in  office 
by  the  Act,  till  the  Commissioners  should  remove  him, 
and  being  so  continued  he  was  clearly  entitled  to  his 
salary  as  a  matter  of  course;  and  the  109th  section 
imperatively  requires  the  Conunissioners  to  disdiarge  such 
claims  as  the  present,  ^^  with  all  convenient  speedy"  out  of 
the  town  fund,  which  in  the  present  case  amounts  to  a 
sum  of  £1,200  per  annum.  This  109th  section,  therefore, 
imposing  this  duty  on  the  Commissioners  created  a  legal 
liability,  which  he  contended  could  be  enforced  in  an  action 
of  debt  The  only  imaginable  ground  on  which  the  present 
claim  could  be  resisted  was,  the  hct  of  the  appellant  having 
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preferred  a  claim  for  oompensation.      But  a  step  of  that        1842. 
kind,  taken  in  ignorance,  cannot  affect  the  party's  rights —  M'Quillam 
he  has  not  been  removed  by  the  Commissioners,  and  he  has,   LAWBiERcs. 
moreover,  since  discharged  the  duties  of  his  office.     The 
present  proceeding  is  to  recover  salary  and  not  compen- 
sation. 

Mr.  S.  M.  Greer,  for  the  respondents.  The  appellant  has 
no  right  to  any  salary  as  Sergeant  at  Mace.  So  far  as  his 
duties  involved  attendance  on  the  Corporation,  his  office  has 
been  abolished  by  the  statute,  and  it  was  only  in  respect 
of  these  duties  that  he  ever  received  any  salary  from  the 
late  Corporation  ;  and  if  he  be  continued  in  office,  under  the 
100th  and  I6dth  sections  of  the  Act,  as  an  officer  of  the 
Borough  Court  of  Record,  ^^  to  execute  all  the  duties 
**  heretofore  belonging  to  his  office,  so  far  as  the  same  are 
*'  not  inconsistent  with  the  provisions"  of  the  Act,  he  is 
not  entitled  to  a  salary  for  such  duties,  but  is  paid  by  fees, 
to  which  he  is  entitled  for  every  ministerial  or  executive 
act  which  he  is  called  on  to  perform.  And,  besides,  the 
100th  section  does  not  entitle  to  salary  parties  continued  in 
office  in  boroughs  in  schedule  B.  (which  Coleraine  is). 
In  the  previous  clause  of  the  section,  which  relates  to 
boroughs  in  schedule  A.  such  a  provision  is  contained  with 
respect  to  parties  continued  in  office  in  those  boroughs, 
who  are  entitled  to  ^^  the  same  salaries,  fees,  and  emolu- 
ments, as  if  the  Act  had  not  been  made."  But  in  the 
second  clause  of  the  section,  which  has  reference  to  the 
borough  in  schedule  B.  no  such  provision  is  contained, 
which  clearly  indicates  the  intention  of  the  legislature, 
that  the  officers  of  the  boroughs  named  in  that  schedule, 
should  not  be  entitled  to  salary  unless  re-appointed.  But 
even  if  the  appellant  should  be  held  entitled  to  recover  the 
present  demand,  he  cannot  recover  in  a  civil  bill ;  for  the 
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1842.  106th  section  of  the  statute,  which  piovides  for  the 
M'QuiLLAN  recovery  and  enforcement  of  debts  and  contracts  of  the 
Lawrence,  dissolved  Corporations,  as  against  the  parties  who  should 
succeed  to  their  duties  and  liabilities,  expressly  confines 
the  remedies  to  be  adopted  for  the  recovery  of  such  debts, 
&c.  to  proceedings  against  the  property  of  such  body  cor« 
porate.  Now,  a  civil  bill  raises  a  personal  liability  against 
the  defendant,  so  that  his  private  property  may  be  seized 
or  his  person  taken  in  execution  under  a  decree  of  the 
Assistant  Barrister,  which  on  the  other  hand  cannot  pro- 
vide any  means  of  reaching  the  public  fund.  There  would 
follow  this  further  mischief,  that  after  a  party  had  ceased 
to  be  a  commissioner,  he  might  be  made  personally  liable 
for  a  debt  intended  only  to  affect  property  over  which  he 
had  ceased  to  exercise  any  controul ;  and  that  very  thing 
has  occurred  in  this  case,  one  of  the  respondents  here 
having  ceased  to  be  a  Conunissioner,  since  the  civil  bill  was 
tried,  and  gone  to  reside  in  a  neighbouring  town.  He 
would  now  be  liable  (for  the  106  th  section  of  the  Act 
prevents  the  abatement  of  the  suit  in  such  a  case)  to  an 
execution  against  his  person  or  goods,  if  it  be  held  that 
the  statute  gives  a  right  to  proceed  against  the  Commis- 
sioners personally. 

Burton,  J. — I  have  no  doubt  on  this  case,  so  fSeir  as  the 
form  of  action  is  concerned.  I  cannot  under  a  statute 
which  renders  the  corporation  property  alone  liable,  pro- 
nounce a  decree  which  must  affect  the  respondents  person- 
ally, and  sitting  here  I  can  pronounce  no  other  kind  of 
decree.  I  must  therefore  dismiss  this  case,  without  prejudice 
to  the  plaintiff's  taking  such  proceeding  as  will  admit  of  a 
decision  being  had  on  this  question. 

Dismiss  without  prejudice. 
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In  re  Peter  M'Mahon.  ^    '^^'     ^ 

Omagh 
Spring  AatizeM. 

X  HE  claimant  sought  to  register  as  a  leaseholder  out  of  a.  b.  claimed 
a  house  and  land  in  the  borough  of  Dungannon.     The  a^ieaseholder, 
house  he  occupied  himself,  for  his  own  use ;  and  he  had  ^^^^^[nd  ?n  the 
made  a  parol   agreement  with  another  person,  by  which  ^^^^^®^^" 
he  had  set  to  that  person  a  field,  which  formed  a  portion  of  occupied  him- 

'  *  self  for  his 

the  land,  out  of  which  he  sought  to  register,  for  one  season  own  use  exclu- 

siyely,  but  he 

for  grazing ;  and  the  only  question  in  the  case  was,  whether  had  set  a  por- 
the  claimant  had,  by  such  setting,  divested  himself  of  the  Und  to  another 
occupation  of  the  field.     The  Assistant  Barrister  had  con- season  for 
sidered  that  he  had  done  so,  and  had  therefore  rejected  him.  ^^j"§|at  he 

had  thereby 
divested  him- 

Mr.  Stronger  for  the  appellant This  case  is  analogous  to  ''^l^^J^^^'''^ 

the  cases  of  owners  of  houses,  who  have  let  part  of  their  *"®^  portion, 

'^  so  as  to  disen- 

houses  to  lodgers;  in  which  it  has  been  held,  that  the ^^^o ^^™»«^f *o 

reg^ter. 

occupation  of  the  lodgers  is  tantamount  to  that  of  the 
owners,  so  as  to  give  the  latter  a  sufficient  qualification ;  In 
re  Wittiam  PhiUips{(i)^  In  re  Bernard  Duigenan(b).  In 
this  case,  the  letting  of  the  grass  is  tantamount  to  an 
easement.  We  admit  that  it  would  require  a  written 
agreement  within  the  statute  of  frauds,  to  support  an  action 
upon  the  agreement ;  but  this  was  only  in  fact  a  liberty  to 
depasture,  and  the  person  who  let  continued  liable  to  the 
rates,  and  the  occupier  could  not,  in  our  view,  maintain 
tresspass  against  the  person  who  let  to  him. 


(a)  Wahlit  Reg.  Cases.  87 ;  Alcock'$  R.  C.  20,  S.  C. 

(b)  WgUKm  R.  C.  99;  Ak.  R.  C.  114,  S.  C. 

2  H 


444  CASES  ON  THE  NORTH  WEST  CIRCUIT. 

1642.  If  the  decree  below  be  held  correct,  as  to  leaseholders, 

In  re  observe  the  effect  it  would  have  with  respect  to  the  county 
franchise.  Almost  every  freeholder  in  Ireland  has  let 
portions  of  his  lands  in  ^^  con-acre'*  for  various  purposes ; 
and  according  to  the  decision  now  in  question,  no  such  free- 
holder could  take  the  oath,  before  polling,  without  perjury, 
as  he  must  swear  that  his  qualification  is  still  subsisting ; 
and  if  it  be  held,  that  the  suspension  of  the  occupation  of 
part  of  the  premises  would  disentitle  the  claimant  in  this 
.  case,  a  similar  suspension  would  also  disentitle  a  fr-eeholder 
in  the  other  case. 

Mr.  ShieU  contra. — The  cases  cited  for  the  other  side  are 
law,  but  they  do  not  apply  to  the  case  now  before  the 
court.  Those  were  cases  of  lodgers,  where  the  owner  of 
the  house  is  the  person  who  has  the  possession  of  the  outer 
door,  and  who  is  liable  to  the  payment  of  the  rates,  and 
who  can  enter  without  any  liability  to  an  action  of  trespass. 
But  when,  as  in  the  present  case,  a  man  has  set  the  whole 
field  for  a  season,  he  has  thereby  parted  with  the  occupa- 
tion of  it,  and  if  he  entered  himself  or  put  in  a  cow  or 
anything  else,  he  would  be  trespasser;  Crosby  v.  Wads- 
worth(a).  If,  indeed,  the  letting  had  been  of  the  grazing 
one,  two,  or  three  cows,  we  admit  that  he  would  not,  then, 
have  parted  with  the  occupation. 

Burton,  J. — I  can  only  take  this  case  as  one  of  an 
exclusive  right  for  a  certain  time,  over  the  close,  given  as 
an  exclusive  right  of  grazing.  If  the  person  to  whom  the 
close  was  let,  had  the  exclusive  possession  against  the 
person  who  let,  surely   the  person   excluded  is  not   the 


(a)  6  East  602. 
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occupier.  There  is  a  great  difference  between  this  case 
and    the    cases    of   lodgers,   where    the    owner   is  not 

deprived  of  the  use  of  his  own  house.  On  the  whole,  I 
consider  that  the  person  who  let  the  field  here,  parted  with 
the  occupation  of  it,  and  that  the  person  to  whom  he  let, 
was,  not  merely  the  occupier,  but  the  only  occupier  of  it, 
during  the  time  for  which  it  was  so  let;  and  that  the 
former  could  not  either  himself  enter  into  or  put  anything 
upon  it.     I  must,  therefore, 


1842. 

In  re 
M'Mahon. 


Affirm  the  decree. 


CROWN  SIDE. 


Flatley's  Case.  "-^ ^ — ^ 

Longford 
Spring  Atsizei, 

jVl  R.  Boydy  for  the  prisoner,  when  the  counsel  for  the  Crown  Counsel  for 

the  Crown 

had  closed,  having  called  for  the  indictment,  stated  to  the  may  select 

[jn  of 


snci 


the 


Court  that  there  appeared  endorsed  on  the  back  of  the  witnesses  ex- 
indictment  the  names  of  a  number  of  witnesses  who  had^^^^Q^j^p^ 
been  examined  before  the  Grand  Jury,  but  had  not  been  "dgp^neces^' 
called  at  the  trial ;  and  he  submitted  that  the  Crown  were  ^"^^  *®  ™*^® 

out  the  case 

bound  to  produce  all  those  witnesses,  in  order  that  counsel  against  the 

'  prisoner,  and 

for  the    prisoner  might  have  an  opportunity   of  cross-  are  not  bound 

to  produce 
examining  them.  every  witness 

endorsed  on 
the  indictment. 

Mr.  Smyly^  for  the  Crown. — Counsel  for  the  prisoner 
has  no  right  to  look  at  the  endorsement  on  the  indictment 
at  all.  He  had  never  heard  it  alleged  before  that  the 
Crown  were  bound  to  go  on  calling  witnesses  after  they 
conceived  that  they  had  made  out  their  case.     They  were 


CABS. 
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1842.  called  on  certainly,  he  admitted,  to  throw  no  obstacles  in 
Flatlst's  the  prisoner's  way,  and  to  act  with  perfect  fBumess  in  not 
withholding  a  witness  who  appeared  to  be  telling  the  truth, 
even  although  a  portion  of  his  evidence  should  happen  to 
go  in  &vour  of  the  prisoner ;  but  more  than  this  he  con- 
ceived they  were  not  bound  to  do. 

Mr.  Boyd  insisted  that  he  had  a  perfect  right  to  refer  to 
the  names  endorsed  on  the  indictment.  The  Act  of  Par- 
liament directed  the  Grand  Jury  to  endorse  the  names  of 
the  witnesses  on  the  back  of  the  indictment,  and  the 
prisoner  being  entitled  to  see  the  indictment  is  entitled  to 
look  at  every  part  of  it.  As  to  the  question  under  con- 
sideration, he  would  maintain  that  it  was  the  constant 
practice  on  the  circuits  in  England,  for  the  Crown  to 
produce  every  witness.  [Pennefather,  B. — Suppose  a 
witness  succeeds  in  imposing  himself  on  the  Crown.] 
In  that,  case  the  Crown  would  be  at  liberty,  he  conceived, 
to  produce  a  witness  to  disprove  the  &cts.  He  would 
refer  to  the  case  of  Begina  v.  BulUa), 

Pennefather,  B.  did  not  think  it  was  incumbent  on 
the  Crown  to  produce  every  witness.  They  were  entitled 
to  select  those  who  would  make  out  their  case,  and,  in  his 
experience,  he  had  found  that  they  invariably  made  the 
selection  with  the  utmost  &imes8  to  the  prisoner. 


(a)  9  C.  &  P.  22. 
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Reilly's  Case. 

CavttH 
Spring  Auizes, 

jL  HE  prisoner,  and  others,  were  indicted  for  taking  arms  In  an  indict- 

ment  nnder  the 

from  the  house  of  John  KilL      The  case  for  the  Crown  1&2  Wm.  IV. 

.  c.44,for  taking 

having  closed,  arms,  it  is 

not  necessary 
to  ayer  that 

Mr.  Boyd^  for  the  prisoner,  contended  that  the  count  for  ^^^"J  gt^te 
causing  the  arms  to  be  delivered  by  threats  and  menaces ^ndheld^s^' 
could  not  be  sustained ;   it  charged  the  prisoner  with  what  ^^"^^  **^ 
was  called  a  Whiteboy  offence,  under  the  1  &  2  Wm.  IV.  f»®«7;?'«  ™*- 

'  lawfully  as- 

c.  44.,  and  the  Crown,  in  order  to  sustain  an  indictment  sembled. 
under  this  statute,   should   have  given  evidence    of   the 
disturbed  state  of  the  country.     Some  offences,  he  admitted, 
were  of  themselves  of  such  a  nature  as  to  prove  the  country 
to  be  in  a  state  of  disturbance. 


Pbnnefatuer,  B. — The  present  is  a  case  which 
emphatically  does  so. 

Mr.  Boyd, — Then,  though  this  case  may  go  to  the  jury 
without  such  evidence,  on  the  ground  that  a  case  of  this 
kind  does,  of  itself,  show  the  country  to  be  in  a  disturbed 
state,  yet  the  indictment  here  is  bad,  as  it  should  have 
contained  an  averment  of  the  country's  being  in  a  disturbed 
state.  This  objection  was  made  in  Shea's  case(a),  tried 
before  Sergeant  Greene,  at  the  Limerick  assizes  of  1841, 


(a)  Ante  161.  In  that  case  the  objection  was  as  to  the  admissibility  of 
evidence  of  the  country  being  in  a  disturbed  state,  when  there  was  no 
ayerment  in  the  indictment  to  that  effect. 


CASS. 
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1842,  but  did  not  there  receive  a  decision.  [Pennbfatheb,  B.— 
Reillt's  The  report  of  that  case  shows  that  Serjeant  Greene  did  not 
consider  it  necessary  that  the  indictment  should  aver  that  the 
country  was  in  a  disturbed  state,  because  he  let  the  case  go  to 
the  jury,  and  said  he  would  let  the  prisoner  moye  in  arrest  of 
judgment].  It  would  then  be  too  late  to  make  the 
objection(a).  It  was  clear,  from  the  case  of  Segina  r. 
KilmartiH{b)j  tried  before  the  late  Chief  Justice  Bushey  and 
Mr.  Baron  Smithj  at  the  Maryborough  special  commissioD, 
in  1832,  that  a  disturbed  state  of  the  country,  proved  either 
by  direct  evidence  given  to  that  effect,  or  inferentially  by 
the  commission  of  an  offence  of  such  a  character  as  of  itself 
shows  the  country  to  be  in  a  disturbed  state,  is  an  element 
to  be  taken  into  consideration  in  determining  whether 
an  offence  has  been  committed  under  the  statute,  and  if 
so,  it  follows  that  it  should  be  stated  in  the  indictment. 

Pennefather,  B. — No  one  understood  this  part  of  the 
criminal  code  better  than  the  late  Lord  Chief  Justice,  and 
there  is  no  one  to  whose  opinion  I  would  more  readily  defer, 
if  there  was  a  case  in  which  there  could  be  any  reasonable 
doubt  as  to  the  construction  which  should  be  put  upon  these 
statutes.  But  the  construction  put  upon  this  code  has  been 
so  well  established,  and  uniformly  acted  upon,  that  there 
can  be  no  doubt  whatever  in  a  case  like  the  present,  where 
the  nature  of  the  outrage  is  such  as  of  itself  to  indicate  a 
disturbed  state  of  the  country.  There  the  perpetration  of 
the  act  itself,  without  proof  of  any  other  description,  is 


(a)  Strictly  speaking,  the  matter  upon  which  a  motion  in  arrest  of 
judgment  can  be  made  must  arise  upon  the  indictment ;  but  the  Court 
has  it  always  in  its  power  specially  to  reserve  a  point  to  be  argued  in 
arrest  of  judgment.     See  ante  184,  (ji), 

(6)  1  Cr.  <kD.  C,  C.  181. 


CASE. 
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sufficient  to  bring  the  offence  within  the  provisions  of  the  1842. 
statute,  and  it  manifestly  must  be  so,  otherwise  the  first  ReU'Lt'b 
offence  must  always  go  unpunished.  This  is  no  new  law. 
The  same  doctrine  was  laid  down  at  the  Maryborough 
special  commission,  by  the  late  Lord  Chief  Justice,  with 
the  assistance  of  Baron  Smith.  The  offence  of  taking  arms 
with  which  the  prisoners  are  charged,  is  not  like  the  case 
of  a  common  robbery,  or  theft,  which  ends  in  the  single 
act,  but  is  the  commencement  of  a  series  of  crimes,  the 
perpetrators  possessing  themselves  of  the  arms,  in  the  first 
instance,  for  the  purpose  of  enabling  them  to  go  on  in 
their  crimes,  and  of  preventing  and  depriving  the  parties, 
from  whom  they  take  them,  of  the  means  of  making 
resistance.  The  case  of  taking  arms  is  an  offence 
which,  of  all  others,  in  its  nature  emphatically  shows 
the  country  to  be  in  a  state  of  disturbance.  Now  with 
reference  to  the  necessity  of  avering  this  circumstance 
of  the  state  of  the  country  in  the  indictment.  The  Act  of 
Wm.  IV.  increases  the  class  of  cases,  but  it  lessens  the 
punishment — it  embraces  the  case  of  persons  assembled 
in  the  manner  mentioned  in  the  15  &  16  Geo.  III.,  or  in 
any  other  manner  whatsoever.  If  the  act  sought  to  be 
brought  within  the  statute  was  altogether  free  from  circum- 
stances connected  with  a  disturbed  state  of  the  country,  it 
would  then  be  necessary  to  show  aliunde  that  the  country 
was  in  such  a  state ;  but  in  crimes  of  such  a  description  as 
the  present  it  is  not  necessary  to  give  any  such  proof,  and 
it  is  sufficient,  in  stating  the  offence  in  the  indictment, 
to  say  that  the  parties  indicted  were  unlawfully  assembled. 
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Spring  AsBizeM* 

1 ' 

toV^rewnu    ^^^^  ^**  ^  objection  by  certain  cess-payers  to  a  pie- 
ment,  on  the     sentment  for  a  new  road. 

ground  of  an 
informality  in 
the  application 

£^m^?^the      ^^'  ^^^^^  Q-  C.»  for  the  cess-payers.— The  objection 
assizes  when    ig  that  the  application  for  the  presentment  does  not  state 

the  present-  *  *^  * 

ment  is  abont  how  much  of  the  expense  is  to  be  charered  upon  the  C^ounty 

being  fiated.  ^  6  r-  J 

The  objection  at  large  and  how  much  upon  the  Barony,  which  under 

should  have        i  i  .  r>i 

been  taken  to  the  16th  section  of  the  Grand  Jury  Act,  ought  to  have 

the  application  .  , 

when  made  at  been  done. 

the  first  pre- 
sentment j 
sessions.                                                          •            .       .        •                                   •  ^ 

Mr.  Shield  contra, — The  objection  is  too  late,  even  if 

there  is  anything  in  it.  It  should  have  been  made  at  the 
presentment  sessions,  when  the  application  first  came  before 
the  cess-payers.  By  the  27th  section  of  the  Grand  Jury 
Act,  when  a  new  line  of  road  is  proposed,  and  the  expense 
is  above  £50,  the  county  surveyor  is  to  prepare  the  speci- 
fications, maps,  plans,  &c.,  which  are  to  be  laid  before  the 
Grand  Jury  at  the  next  assizes  after  the  application  shall 
have  been  approved  of  at  the  sessions ;  and  if  any  infor- 
mality existed  in  the  application  in  the  present  case,  the 
proper  time  for  objecting  was  at  the  first  sessions ;  and  it 
has  been  so  held  by  the  twelve  Judges  as  to  a  traverse  for 
damages(a). 


(a)  In  re  Gambh,  2  C.  &  D.  C.  C.  48. 
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Mr.  Brooke,  Q.C. — It  b  no  answer  to  our  objection,  to  Bay        iwa. 

that  the  Grand  Jury  hare  receired  the  application  withoat    ''■  " 

objection.  It  was  their  duty  to  see  that  it  accorded  with 
the  Act  of  Parliament  The  application  is,  on  the  foce  of 
it,  defective.  It  states  a  lump  sum  to  be  levied  off  a 
certain  barony,  not  stating  how  much  was  to  be  chai^^ 
on  the  Barony  and  how  much  on  the  County.  The  Grand 
Jury  had  no  right  (o  entertain  the  application  at  all,  and 
the  application  is  the  basis  upon  which  the  presentment  is 
grounded.  The  cess-payers  who  now  object,  would  not 
have  complained,  if  the  presentment  had  followed  the 
application,  and  had  directed  the  money  to  be  levied  off 
the  Barony  mentioned  in  the  application,  in  which  they 
have  no  interest ;  but  the  presentment  directs  it  to  be  levied 
off  the  County  at  large. 

Bdbtok,  J.  allowed  the  presentment,  considering  that 
the  objection  ought  to  have  been  taken  at  the  first  sesuons ; 
and  that,  if  wrong,  it  could  be  removed  by  certiorari. 


In  this  case  a  road  contractor  objected  to  the  Court  a  pn 
fiating  a  presentment.  A  sum  of  £304  had  been  presented  ,qq,  , 
to  the  contractor  for  the  stoning  of  the  coach  road  leading  ^^^^ 


worki.  Mid  in  the  cotnit;  Ireainrer')  handi,  ihonld  be  held  until  cerUin  other 
nbjeet  of  a  former  prsrcntment  to  the  same  contractor,  alleged  not  to  hare  b 
■bonid  be  dulj  executed,  ii  bad. 


452  CASES  ON  THE  NORTH  WEST  CIRCUIT. 

184a.       fipom to ,  of  which  sum  he  had  reoa?ed 

In  re  Cabb.  a  payment  of  £76  on  account.  There  had  been  a  preyiouB 
presentment  to  the  same  contractor  for  other  work  of  a 
similar  nature,  the  amount  of  which  had  been  long  sxnoe 
paid  to  him.  The  Grand  Jury,  on  the  gpround  that  a 
portion  of  the  latter  work  had  not  been  duly  executed, 
now  passed  a  presentment  that  the  sum  of  £44  12s.  part 
of  the  sum  of  £228,  which  was  the  balance  in  the  hands 
of  the  treasurer,  of  the  £304  presented  for  the  second 
contract,  should  be  held  until  the  work,  the  subject  of  the 
first  pres^itment,  should  be  completed.  To  the  fiating  of 
the  pres^itment  the  contractor  objected. 

Mr.  Boydf  for  the  contractor. — The  Grand  Jury  had  no 
right  to  make  such  an  order,  for  a  presentment  it  could 
scarcely  be  called.  They  seek  to  deduct  this  sum  of 
£44  12s.  and  to  apply  it  to  some  purpose  different  from 
the  original  presentment.  They  have  a  power  to  present 
for  the  application  of  surplus  money,  if  there  be  a  surplus. 
But  that  is  not  the  present  case,  and  the  Grand  Jury  have 
made  a  mistake  in  now  assuming  that  there  has  been  an 
imperfection  in  the  completion  of  the  original  work;  and 
if  an  imperfection  did  exist,  the  proper  time  for  objection 
would  have  been  previously  to  the  payment  of  the  money 
on  the  original  presentment.  The  present  presentment  is 
a  species  of  set  off  never  before  heard  of,  and  which  the 
Grand  Jury  have  no  power  to  make.  The  money  must 
lie  in  the  hands  of  the  treasurer  to  be  specifically  applied 
to  the  purpose  for  which  it  was  originally  presented. 

Burton,  J. — A  man  should  not  be  paid  for  work  which 
he  does  not  execute.     But  the  time  to  have  made  the 
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objection  on  that  ground  was  when  application  was  made        1842. 
to  draw  out  the  money  presented  for  the  first  contract.     I  -'"  ^^  Cabb. 
cannot  therefore  fiat  this  presentment 


Bradley's  Case.  1842. 

Oaiagh 
luffing  AMtizes, 

J.  HE  traverser  was  indicted  for  perjury,  committed  by  Where  on  an 
him  in  taking  the  qualification  oath  as  a  householder  at  perjury  com- 
an  election  for  the  borough  of  Dunffannon,  on  the  2nd  of  election,  there 
July,  1841.     The  indictment  commenced  by  averring  that  JJ^J^^elM^*** 
an  election  was  held  for  the  borough  of  Dungannm  on  the  ^^  i^*Jrd«?' 
2nd    and  3rd  days  of    July,   1842;    that    W.   B.    {^^^^^^^^^^ 
traverser)  appeared  at  said  election  as  a  householder  and  authoritytoap- 

point  a  deputy 

registered  voter,  and  claimed  to  be  permitted  to  poll  at  to  administer 

the  oath  in 

said  election  as  such  householder  and  registered  voter,  and  question,  it  is 
for  that  purpose  caused  to  be  produced  an  affidavit  ofproyethata 
registry,  (which  was  set  forth  in  the  indictment ;)  that  he  ^^  hold  the 
was  thereupon  called  on  by  an  agent  for  the  Hon.  J.  jK,,  f^  i^no^enomrh 
one  of  the  candidates,  to  take  the   oath  in   that   behalf  *?»^<>T^*i  , 

'  the  party  acted 

prescribed  by  a  certain  Act  of  Parliament,  made  in  the  third  *«  sheriff. 
'^  ''     ^  Held,  also, 

year  of  the  reign  of  his  late  Majesty,  King  Wm.  IV.,  that  peijory 

was  well  " 


entitled,  &c. ;  and  that   the  said  W.  B,  then  and  there,  signed  on  the 

1      •  #n  alleff ation,  that 

before  one  J.  By  he  the  said  J,  B.  being  a  deputy-sheriff <Ae traverser 
at  the  said  election,  took  his  corporal  oath,  &c.,  he  ^'^  he  in  Om  actual 
said  J.  B.  then  and  there  being  such  deputy-sheriff,  and  2SwSi2«f; 

&c.,  at  the 
time  he  took 
the  oath  in 
question,  and  if  the  jury  believed  that  the  traverser  then  knew  that  in  order  to  the 
conUnuanoe  of  his  franchise,  it  was  necessary  that  he  should  then  have  been  in  possession 
of  the  said  premisesi  ho  might  be  conricted  on  the  perjury  so  assigned. 
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1842,        then  and  there  having  a  lawful  and  competent  power  and 
Bbadlst's    authority  to  administer  the  said  oath  to  the  said  W,  B. 

CA8B. 

in  that  behalf,  and  that  the  said  W.  B.  being  so  sworn  as 
aforesaid,  not  having  the  fear  of  God  before  his  eyes,  but 
being  seduced,  and  intending  to  injure  the  said  Hon.  J.  K,y 
and  to  procure  one  J.  F,  to  be  wrongfully  elected  to  serve 
in  Parliament  as  a  burgess  of  the  said  borough  of  Z>.,  did 
then  and  there,  upon  his  corporal  oath  aforesaid,  before 
the  said  J,  JB.,  he  the  said  J.  B.  then  and  there  having  a 
lawful  and  competent  power  and  authority,  the  said  oath  in 
that  behalf  as  aforesaid  falsely,  &c.,  say,  depose,  and  swear 
in  substance  and  to  the  effect  following — ^that  is  to  say : — 
I,  W.  B.f  (meaning  the  said  W,  J3.,)  do  swear  that  I  am 
the  same  W.  B.  whose  name  appears  registered  in  the 
affidavit  (meaning  the  aforesaid  affidavit  of  registry  of  him 
the  said  W.  B.)  now  produced,  and  that  my  (meaning  the 
said  fV.  B.)  qualification,  (meaning  the  qualification  of  the 
said  W.  B,  in  respect  of  his  possession  and  actual  occupa- 
tion of  the  dwelling-house  and  premises  situate  in  P.-streetj 
in  the  said  borough  of  Z).,  in  the  aforesaid  affidavit  of 
registry  mentioned,)  as  such  registered  voter,  (meaning  as 
a  registered  voter  for  the  borough  of  Z).,)  still  continues, 
(meaning  that  his  the  said  fV*  B's  qualification  as  afore- 
said continued  at  the  time  he  the  said  W.  B,  took  his  said 
corporal  oath.)  Whereas,  in  truth  and  in  fact,  at  the  time 
when  he  the  said  W.  B.  took  his  said  oath,  his  W.  B.'s 
qualification  as  such  registered  voter  did  not  then  still 
continue ;  and  whereas,  in  truth  and  in  fact,  he  the  said 
JV.  B.y  at  the  time  he  took  his  said  oath,  well  knew  that 
his  qualification  as  such  registered  voter  did  not  then 
continue ;  and  whereas,  in  truth  and  in  fact,  at  the  time 
when  the  said  W.  B.  took  his  said  oath,  the  qualification  of 
him,  the  said  fV,  B,y  as  such  registered  voter  in  right  of 
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his  occupation  of  the  said  dwelling-house  and  premises,        1842. 

situate  at  P.'itreetf  in  the  said  borough  of  Z).,  in  the  said    Bba2>xjbt*8 

affidavit  of  registry  mentioned,  did  not  then  still  continue ; 

and  whereas,  in  truth  and  in  &ct,  he  the  said  fV.  JS.,  then 

and  there  well  knew  that  his  qualification  as  such  registered 

voter,  in  right  of  his  possession  and  actual  occupation  of 

the  said  dwelling«house  and  premises,  situate  at  P.-itreetj 

in  the  said  borough  of  D.,  in  the  said  affidavit  of  registry 

mentioned,  did  not  then  still  continue ;  and  whereas,  in 

truth  and  in  £Eu;t,  the  said  JV.  B.y  to  wit,  on  the  10th  day 

of  June,  in  the  fourth  year  of  the  reign  aforesaid,  and 

before,  at  D.  aforesaid,  in  the  county  of  T.  aforesaid,  had 

ceased  to  be  in  possession  and  actual  occupation  of  the 

said  dwelling-house  and  premises,   in   P.-^treety   in    the 

borough  of  D.,  or  of  any  part  thereof;  and  whereas,  in 

truth,  the  qualification  of  the  said  fV.  B,y  as  such  registered 

voter,  and  the  possession  and  actual  occupation  of  the  said 

W.  B.  of  the  said  dwelling-house  and  premises,  situate  at 

P.^streety  in  the  borough  of  Z).,  at  the  time  he  the  said 

W.  B,  took  his  said  oath  as  aforesaid,  had  determined  and 

did  not  then  continue,  to  wit,  at  Z).,  in  the  county  of  T. 

aforesaid. 

Counsel  for  the  Crown  were  proceeding  to  examine  the 
deputy  sheriff,  as  to  the  taking  of  the  oath,  when 

Pennefathbr,  B.  said — The  indictment  commences 
with  an  averment  that  an  election  was  held,  and  he  thought 
it  was  necessary  to  begin  with  regular  proof  that  a  writ 
had  issued.  A  competent  authority  to  administer  the  oath 
could  not  be  shown  to  exist  without  such  proof. 

Mr.  Smyly^  for  the  Crown. — It  is  sufficient  to  show  that 
a  public  officer  is  acting  in  his  office. 
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1842.  Penmetathbr,  B. — That  I  conceiye  jq)plie8  to  offioei 


Bbadlbt's   which  are  permanent  in  their  nature,  and  not  to  cases  of 

CA8B. 

an  authority  pro  und  vice^  which  are  oyer  as  soon  as  the 
act  is  performed.  Where  an  indictment  contains  an  ater- 
ment  that  a  case  came  on  to  be  tried  at  the  asnzes,  and 
that  so  and  so  were  judges,  it  was  at  one  time  thought 
sufficient  to  refer  to  the  crown^book  which  oontauos  the 
statement  of  the  Grand  Jury  and  the  names  of  the  Judges, 
and  this  is  still  sufficient  if  the  indictment  is  tried  at  the 
same  assises.  But  if  it  is  tried  at  a  subsequent  assizes,  the 
record  must  be  made  up,  and  you  must  prove  the  fitcti 
regularly  by  the  production  of  the  record.  You  most, 
therefore,  in  this  case,  begin  by  showing  that  a  writ 
issueu. 


Evidence  of  this  fisK^t  was  given,  and  the  case  proceeded, 
when  it  appeared  that  a  considerable  time  previously  to  the 
election  the  traverser  had  gone  to  reside  in  another  house 
in  the  borough,  and  had  ceased  to  occupy  any  pordon  of 
the  premises  in  Perry'^treei,  out  of  which  his  vote  was 
registered,  but  that  within  a  week  before  the  election  he 
had  got  possession  of  premises  in  Perry-street^  and  that  he 
had  been  heard  to  say  that  he  did  so  in  order  to  entitle  him 
to  vote  at  the  election. 

Mr.  Doherty,  (with  whom  was  Mr.  Stro/nge^  far  the  tra- 
verser, contended  that  the  indictment  could  not  be  sustained, 
inasmudi  as  the  asrignment  of  perjury  was  not  on  a  matter 
of  fiict,  but  on  a  condusion  of  law,  namely,  that  the  voten 
qualification  still  continued,  and  dted  the  case  of  BegtMa  v. 
Lennon(a)f  in  which  Mr.  Justice  Burton  animadverted  on 

(a)  Wahh,  Beg.  Ca.  220. 
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the  maimer  in  which  the  oath  was  framed,  and  said  that  it        1842. 


was  not  enough  that  the  Jury  were  satisfied  that  in  point  Bbadlbt's 
of  law  the  qualification  had  ceased,  if  in  point  of  hct  the 
traverser  did  not  know  at  the  time  he  took  the  oath  that 
the  interruption  of  the  possession  had  terminated  his 
qualification ;  and  if  in  the  present  case  the  traverser  had 
reason  on  his  own  mind  to  think  that  it  still  continued,  (and 
his  return  to  premises  in  the  same  street  gives  grounds  for 
supposing  that  he  did  entertain  such  an  opinion,)  the 
indictment  would  not  be  sustained,  because  he  had  dravnn  a 
wrong  conclusion,  and  in  point  of  law  the  qualification  was 
at  an  end.  The  case  is  precisely  similar  to  that  tried 
before  Mr.  Justice  Burton, 

Mr.  SchoakHf  Q.C.,  for  the  Crown. — This  case  differs 
from  the  case  of  Regina  v.  Lenntniy  and  the  defect  in 
that  case  is  supplied,  because  the  fifth  assignment  of 
perjury  in  the  indictment  is  a  matter  of  fru^t — ^namely,  that 
the  traverser  had  ceased  to  be  in  actual  occupation  of  the 
premises,  or  any  part  thereof. 

Pennbfathbr,  B. — This  indictment  differs  in  regard 
to  the  fifth  assignment  of  perjury  from  that  in  LiennofCs 
case.  The  oath  has  been  a  good  deal  observed  upon,  and 
in  my  opinion  is  liable  to  much  observation.  There  is 
one  common  form  of  oath  for  every  description  of  voter, 
and  it  might  have  been  better  if  there  had  been  a  separate 
form  for  each.  The  Act  makes  occupation  necessary  to 
the  possession  of  the  household  franchise,  and  the  meaning 
of  the  oath,  it  is  contended,  (and  certainly  with  regard  to 
the  household  franchise  it  is  so,)  is,  that  the  voter 
continues  in  possession  of  the  same  premises.  Now 
it    is  said  very  truly  by  counsel   for  the  traverser  that 
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1842.       not  only  must  the  oath  be  fidse,  but  the  party  swearing 


s» 


CA8B. 


Bbadut*8  it  must  be  conscious  that  it  is  fidse ;  and  as  some  ground 
for  determining  that  point,  it  is  in  evidence  that  the 
traverser,  having  a  house  in  Ann-Street,  got  possession  of  a 
house  in  Perry-street  previously  to  the  election,  which  is 
some  evidence  to  show  that  he  understood  it  to  be  necessary, 
in  order  to  have  a  franchise,  that  he  should  have  possession 
of  premises  in  Perry-street.  I  am  sure  the  legislature 
intended  that  perjury  could  be  assigned  on  this  oath  if  the 
party  understood  the  £Gtcts  implied  in  the  continuance  of  his 
qualification.  I  am  therefore  of  opinion,  that  this  is  a 
good  indictment,  and  that  the  prisoner  may  be  convicted 
on  it  if  at  the  time  he  swore  the  oath  he  knew  that,  in 
order  to  make  it  true,  it  was  necessary  that  he  should  then 
have  been  in  possession  of  the  premises  in  Perry-street, 
out  of  which  he  registered,  and  I  have  left  it  so  to  the 
Jury, 

The  prisoner  was  convicted. 


.  J 
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Smith's  Case.  ^      ^^^'    ^ 

Ijongiford 
Spring  AstizeM. 

1  HE  prisoner  and  others  were  indicted  for  setting  fire  to  In  an  indict- 

1      IT        1  r  r  1      Twr    T  -  *•»•!•  ment  undcF the 

a  dwelling  house  of  one  John  Washington  Lteechj  with  intent  7  w.  iv.  and 
to  injure  the  said  John  Washington  Leech.  f^^  setting  fire 

to  a  house,  it 
is  not  neces- 

Mr.  Peebles,  for  the  traversers,  submitted  that  the  in-  f*^'*^  ^^  *!*? 

'  house  should 

dictment  was  bad.     It  was  an  indictment  under  the  7th  ^«  suted  to  be 

in  the  possession 

Wm.  IV.  c.  89,  s.  3,  and  should    have  stated    that  the  of  the  party, 

whose  pro- 
house  was  in  the  possession  of  John  Washington  Leech.         perty  it  is  said 

to  be. 
Where  there 
^■^  IS  evidence  to 

Mr.  Smylej/y  on  the  part  of  the  Crown. — Before  this  show  that  a 
enactment  it  was  not  an  offence  to  set  fire  to  a  man's  own  ™^an  acted 
house,  and  thence  the  insertion  of  the  clause  in  the  section  J?^"^^  j  '** 

'  the  commis- 

of  the  recent  statute;  but  there  is  no  difference  otherwise ^l^'^®^*^!?^*'"^* 

she  may  be 

made  in  the  offence,  nor  is  there  any  necessity  to  adopt  ^^und  guilty, 

,  although  the 

the  distinction  in  the  indictment.     The  only  effect  is  to  felony  was 

committed  in 

relieve  the  Crown  from  the  necessity  of  proving  that  the  the  presence 

1  .     ,       1  .  ^        !•«.  1-1     of  her  husband. 

house  18  m  the  possession  of  a  different  person  from  the 
prisoner. 


Pbnnefather,  B. — An  indictment  for  burglary  does 
not  state  that  the  house  is  in  the  possession  of  any 
person. 

Mr.  Peebles. — That  is  because  the  burglary  statute  does 

not  contain  the  same  words  as  the  statute  under  which  the 

2  I 


CASK. 
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1842.  prboners  are  indicted.  Here  the  statute  says  it  shall  be 
Smith's  an  oflFence,  whether  the  house  shall  be  in  the  possession  of 
the  prisoner  or  of  any  other  person.  From  this  it  appears 
to  me  that  the  legislature  contemplated  the  necessity  of 
stating  in  the  indictment  that  the  house  was  in  the  posses- 
sion of  some  particular  person.  Here  it  is  merely  stated 
to  be  the  property  of  J.  WaAingtan  Leech ;  and  although 
it  might  be  considered  and  intended  to  be  his  property  if 
laid  to  be  in  his  possession,  yet  the  converse  does  not 
follow. 

Pbnnbfatubr,  B.  thought  it  did,  and  that  it  was  well 
enough  laid  in  an  indictment. 


Mr.  Peebles  then  submitted,  on  behalf  of  Co/Aertn^  5mtM, 
the  wife  of  one  of  the  prisoners,  that  as  she  appeared  to 
be  acting  in  the  presence  of  her  husband,  she  should  be 
acquitted,  as  being  under  his  controul.  The  protection  of 
married  women  has  very  recently  been  considered  in  an 
anonymous  case  before  Mr.  Serjeant  Greene(a\  and  he  there 
says,  that  the  late  text  writers  have  been  erroneous,  and 
he  extends  the  protection  to  cases  of  misdemeanor. 

Mr.  Boydj  amicus  curiee. — The  recent  cases  put  the 
protection  on  the  ground  of  presumption,  which  like  every 
other  presumption  is  liable  to  be  rebutted  by  the  evidence 
given. 

Pennefathbr,  B. — That  is  my  view ;  and  as  I  think 
there  is  some  evidence  in  this  case  to  show  that  the  female 

(a)  Ante  374. 
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priMn^r  did  Adt  act  iitid«r  the  cotitMul  of  her  husband,  I        i84t. 
eatinot  jitld  to  the  objection.  in  rt 

The  prisotiefs  Wefe  found  guilty (b). 


See  anltt  375,  lu  (a). 


M'Kenna's  Case.  > ^ — ^ 

Omagh 
SprtMg  Atiitet, 

1  HE  prisoner  was  indicted  for  conspirini;  with  A.B..  and  ^  "^  indict- 

*  ^  ^  *        *'  ment  for  a  ooHf* 

Others,  to  obtain  certain  goods  from  Thomas  Quifif  with  spiracy,  the 

admissioDB  of 

intent  to  defraud  Messrs.  Fiddis  and  Simpson.  the  pritoner 

may  be  given 
in  eyidence 

The  prisoner,  Peter  M'Kenna,  alone  was  on  trial,  the  Sffor^th^ex. 
other  parties  were  not  in  custody.  JS^rwy'h.. 

been  prored. 

Clounsel  for  the  Crown  was  proceeding  to  ask  one  of 
the  witnesses  the  substance  of  some  directions  given  by  the 
prisoner  to  witness. 

Mr.  Boyd,  for  the  prisoner,  interposed,  saying,  this  was 
the  case  of  a  conspiracy,  and  the  prosecutor  was  going  to 
give  evidence  of  the  declarations  of  one  of  the  conspirators 
before  showing  that  a  conspiracy  existed,  which  he  submitted 
could  not  be  done. 

Pennbfathbr,  B. — It  is  necessary  to  prove  the  exis- 
tence of  a  conspiracy,  and  to  connect  the  prisoner  with  it 
in  the  first  instance,  where  you  seek  to  give  in  evidence 
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1842.  against  him  the  declaratioii  of  a  oo-conspirator,  and  havbg 
M^KxMMA's  first  done  so,  you  are  then  at  liberty  to  give  in  evidence 
against  the  prisoner  acts  done  by  any  of  the  parties  whom 
you  have  connected  with  the  conspiracy,  in  furtherance  of 
the  common  design,  but  when  a  party's  own  declarations 
are  to  be  given  in  evidence,  such  preliminary  proof  b  not 
requisite,  and  you  may,  as  in  any  other  offence,  prove  the 
whole  case  against  him  by  his  own  admissions. 


CASES 


ON  THB 


CONNAUGHT   CIRCUIT 


Civil  Side. 


GOING  JUDGES  OF  ASSIZE. 
Mr.  Baron  Richards, — Mr.  Serjeant  Greene. 


Burke,  Appellant — Barlow,  Respondent.  1842. 

JRoteommoH 
Spring  Aidzta, 

OlVIL  Bill  ejectment  against  two  defendants  as  over- Civil  Bill cjeot- 

moDt  against 

holding  tenants — decree  below  against  both,  but  one  only  two  defendants, 

,    ,  decree  against 

appealed.  both.    Held, 

that  oiitf  only 
might  appeal. 

Mr.  (y Fallon^  for  the  respondent. — There  was  a  decree 
in  this  case  against  two  defendants,  one  only  bad  appealed, 
and  it  has  been  decided  that  an  appeal  under  such 
circumstances  is  irregular ;  Dunne  v.  Kelly  {a). 

Mr.  Blakeneyj  for  appellant,  contra, 

Greene,  Sergeant — It  is  not  necessary,  in  such  a  case 
as  this,  that  both  defendants  should  appeal,  it  is  competent 
for  only  one  of  them  to  do  so. 

(a)  LongfieU,  C.  B.  Dig  76.    Sed  vide  Lauan  y.^Holt,  ante  101,  Barry 
T.  Hackett,  ib.  238  and  per  Perrin,  J.  in  Grady  v.  Grady,  ib.  25. 
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^     ^^^-    ^  Satchell,  Appellant — Hblbert,  Respondent. 

Rosconnnon 
Spring  Astizea,  • 

Decree  below,  CiVIL    Bill    for  tent  due    by  the  appellant    to  tbe 

and  appeal. 

The  appellant  respondent. — Decree  below,  and  appeal. 

not  haying 
attended  in 
person  in  the 

court  below.         The  appellant    had  not    attended  in    person    at  the 

denositednriui 

the  clerk  of  the  Sessions,  but  had  appeared  by  attorney.  A  recognizance 
tibeoosto^f the k^  been  entered  into  on  his  beh^  by  two  sureties 
th!^  Uie  dep<^  before  the  Barrister,  the  usual  affidavit  of  probable  cause 
dent*imd*^t  ™*"^®>  ™^  doubk  the  costs  of  the  decree  had  been  lodged 
a  deposit  or     ^j^h  ^he  clerk  of  the  peace. 

pajrment  of  '^ 

treble  costs 
was  necessary. 

Mr.  Walter  Bourke^  for  the  respondent. — The  appeal 
here  is  irregular  inasmuch  as  that  the  requisites  of 
appeal,  directed  by  the  Statute,  for  absent  defendants 
have  not  been  complied  with.  The  Slit  seetioa  of  tbe 
late  Act(a),  which  confers  on  absent  paptiea  the  power 
of  appealing  without  joining  in  the  recogniiaQoe 
of  appeal,  enacts  that  ^*  it  shall  and  may  be  lawful  for 
*^  any  such  defendant  to  enter  an  appeal  on  a  like  payment 
*'  to  the  plaintiff,  or  depositing  with  the  clerk  of  the 
^*  peace  double  the  costs  of  such  decree,  and  performing 
''  the  other  requisites  as  to  appeals  now  required  by  law, 
"  (save  as  to  such  recognizance) ;"  and  then  the  section 
provides  that  a  recognizance  shall  be  entered  into  on 
his  behalf  by  two  solvent  sureties.  The  requisites 
required   by  law(i)   at   the   time   of   the  passing  of  this 

Act  were,   (independent  of  the   usual  recognizance),  the 


(a)  6  &  7  Wm.  IV.  c.  75.  {h)  36  Geo.  III.  c.  25,  s.  29. 
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payment   or   lodgment  of   sinffle  costs,  which  the  party        1842. 
succeeding  below  was  entitled  to,  and  also  the  attorney's    Satchbll 
affidavit   of   probable   cause.      The  defendant,  therefore,     Helbsrt. 
in   the  present   case   should  have  lodged,  or  paid  single 
costs  in   addition    to  the    double  costs,   and  it  has  beeix 
so  decided  by  the  Chief  Baron  in  a  recent  case  on  this 
circuit.     Corscadden  v.  Hanly{a). 

Mr.  Blakeneyy  for  the  appellant. — This  question  has  • 
been  already  decided  by  Chief  Justice  Bushe  after  much 
consideration,  in  the  case  of  Fowler  v.  Brien{b)y  where, 
in  an  appeal  by  an  absent  plaintiff,  he  decided  that  a 
deposit  of  treble  costs  was  not  requisite,  and  this  case  has 
been  cited  by  Mr.  Lcfngfield  in  his  Civil  Bill  Digest,  as 
removing  a  doubt,  which  before  prevailed,  as  to  the 
necessity  of  lodging  treble  costs(c). 

Gr£ENE  Serjeant. — I  cannot  agree  with  the  decision  in 
Fowler  v.  Brien.  The  Act  of  Parliament,  which  has  been 
cited,  merely  dispenses  with  the  necessity  of  the  defendant 
joining  in  the  recognizance  of  appeal,  and  substitutes  in  place 
of  his  so  doing  the  payment  or  lodgment  of  ^*  double  costs." 
It  leaves  unaltered  all  the  other  requisites  of  appeal 
required  by  the  previous  Acts.  I  am,  therefore,  of 
opinion  that  trAle  costs  should  have  been  paid  or  lodged 
in  this  case,  and  I  remember  deciding  the  same  point 
in  a  similar  manner  shortly  after  the  passing  of  the 
Act(rf). 

Decree  affirmed. 


(fl)  Anie  316.  (fcj  1  Cr.  &  Dix.  C.  C.  576. 

(c)  Longfield,  C.  B.  Dig.  p.  78. 
{d)  Sed.  vide  Kirvcan  v.  Kirwan,  infra*  489. 
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RoMcornmoH 
Spring  Assizes, 


Breheny,  Appellant — Harrison,  Respondent. 


AnexecutpU    CiVIL  Bill  brought  against  the  appellant,  as  "  adminis- 
wrong,  &c.     ' «  tratrix  in  her  own  wrong  of  the  goods  and  chatties 

described  in  a 

C.  B.  as  an     ^'  of  John  Breheny^  deceased/'  to  recover  the  amount  of 

"  administra" 

trix*'  in  her      a  promissory  note.     Decree  below,  and  appeal. 

own  wrong, 
Sec    Held,  not 
to  be  a  fatal 

misdescrip-  ^^-   Walter  AnirAe,  for  appellant,  submitted  that  there 

^^^  was  a   substantial    misdescription    in    the   Civil    Bill,  as 

the  appellant  was  described  as  an  ^*  administratrix  in  her 
^*  own  wrong,  &c."  whereas  there  could  be  no  such 
person  in  law,  and  contended  that  the  decree  should  be 
reversed  without  prejudice. 


Greene,  Serjeant. — I  think  that  this  is  such  a  misde- 
scription as  could  not  mislead,  and  that  it  is  a  mere  technical 
error  cured  by  the  35th  sec.  6  &  7  Wm.  IV. 
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C066INS,  Appellant — Giblin,  Respondent.  '    ^ 

SHffo 
Spring  Asiizes, 

The   CivU   BUlwas  for  £6  11*.  "  bo  much  cash  that^J^^f^^^ 
**  the  plaintiff  necessarily  deserved  to  have  and  to  recover  ®^  *  '^***'' 

*  '  course,  in  con- 

"  from  the  defendant  by  reason  of  the  said  defendant,  in  sequence  of 

which  the 

'^  the  month  of  April  last  having  changed  a  water-course  plaintiff's 

house  and  gar- 

^^  from  its  original  course,  in  consequence  of  which  change  den  were  over. 
**  the  water  flowed  in  and  about  the  plaintiff's  house  that  the  ftiZe  ' 
"  and  garden,  &c."  There  was  a  dismiss  below,  and  h^^uMtion'on* 
the  appeal  was  now  from  that  dismiss.  f^^, ILd"^ 

that  the  case   . 
ought  to  he 

Mr.    Roger    Walker^   for   the   respondent. — The    Court  ^®*^  °'*  *^® 

*  merits. 

cannot  hear  this  case,  as  on  the  face  of  the  process,  it 
involves  a  question  of  title,  and  is  not,  therefore,  within 
the  Civil  Bill  jurisdiction.  Orr  v.  CahiU;{a)  Whitehead 
V.  Edwards  (&),  which  latter  case  is  concurred  in  by 
Baron  Pennefather  in  Caghey  v.  M^Coy(c). 


Mr.  Bakery  for  appellant. — The  title  here  is  not  drawn 
in  question  on  the  face  of  the  process.  The  damage  here 
claimed  is  for  an  alteration,  and  not  for  an  obstruction. 
In  Caghey  v.  M^Coy^  which  was  an  action  of  trespass  for 
entering  the  plaintiff's  close,  and  trampling  grass,  Baron 
Pennefather  decided  that  the  jurisdiction  was   not  ousted 


(a)  1  Cr.  &  Dix.  C.  C.  566.  (6)  Nap,  C.  B.  Dig.  ;K). 

(c)  1  Cr.  h  Dix.  C.   C.  289.  Vide  etiam  Geoghegan  v.  Milner,    Nap. 
C.  B.  Dig.  181.  Longjield,  C.  B.  Dig.  29. 
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1842.  unless  the  question  of  title  arose  bond  fide  in  the  progress  of 
the  case.  Whitehead  v.  Edwards(a)  was  the  authority  for 
the  subsequent  cases,  which  have  been  dted  on  the  other 
side,  whereas,  if  examined,  it  will  be  found  to  be  no 
authority  for  the  position  relied  on.  If  the  question  of 
title  arises  in  the  progress  of  the  case,  the  jurisdiction 
will  be  of  course  ousted. 

Geslbne,  Serjeant. — I  shall  reserve  this  case  for  con- 
aidefation. 


MvdLSl.  GiiEBNE,   Serjeant. — This    case   certainly  appears  to 

me  to  be  similar  to  the  case  of  Orr  v.  CahilL  It  is, 
however,  difficult  to  subscribe  to  that  and  the  other 
oases  which  have  been  dted  for  the  respondent,  unless 
you  hold  that  a  Civil  Bill  will  not  lie  in  any  case  for 
consequential  damage.  Those  cases  appear  to  me  to 
exclude  the  question  of  title^  rather  than  to  raise  it,  for 
the  Civil  Bill  in  each  went  for  damages  occasioned  by 
injury  to  the  plaintiff* s  rights.  I  cannot  say  that  on 
the  face  of  this  process  the  question  of  title  is  raised. 
I  will  hear  the  case  on  the  merits« 

The  case  was  then  heard,  and  the  question  of  title 
having  clearly  arisen,  the  dismiss  was  affirmed. 


SPRING  ASS1Z£S,  5  VICT.  469 


JachsqN)  Appellant — Jack&qN|  Respwdent.  h^^ 

SSoM 
SsrinaAstvuMm 

X HIS  was  a  Civil   Bill  ejectment  to  recover  the  pos*  The  probnte 

session  under  the  6  &  7  Wm.  c.  75,  s.  3.  an  maolMd 

copy  witU^ 
the  iBMiuDg^f 

The    plaintiffji    among    other  proofs,  put   in  evi<ienceY*^*'*jy^^* 

the  probate  of  a  will  under  which  he  claimed  title.  ^-  . . 

The'eofj 

referred  to  bj 

Mr.  Moger  Walker^  tor  the  Respondent,  objected  tha|ti»«t««ctjmi 
the  probate  could  not  be  received  as  evidence.      The  ezamiiiML  ^mI 
27th  sec.   of  the  6  &  7  Wm.   IV.  c.   75(a),   makes  an 
enmined  or  attested  copy  of  the  will  evidence  in  all 
cases;  if  that  be  not  produced,   then   the  original  will 
must  be  produced  in  all  cases  relating  to  real  property. 

Mr.    Bakery    for    the    appellant,   submitted    that  the 

probate  was   an   examined   copy   of   the    original    will, 
within  the  meaning  of  the  27th  section. 

Grebne,  Sergeant. — I  do  not  think  the  probate  can 
be  con3idered  to  be  an  examined  copy,  so  as  to  be  evidence 
under  this  section.  I  am  also  inclined  to  think  that  the  copy 
referred  to  by  the  section,  must  be  both  examined  and 
attested. 


(a)  27th  sec. — "  And  be  it  eaact«d,  that  m  all  grocfiediagt  und«r 

<*  this   Act  to  recover  any  legacy,  or  lands,   tenements,  or  heredita- 
ments, an  examined  or  attested  copy  of  the  will  beqaeathing  it,  or 

"  of  any  will  giving  title  to  it,  shall  be  received  as  evidence  as  if  the 

'*  original  will  or  probate  thereof  was  produced.** 

This  section  applies  only  to  the  case  of  a  will  proved  io  an  Ecclesiastical 

Court, — See  Longfield,  C.  B.  Dig.  Appendix,  204. 


<« 
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1842. 
^ • ^ 

SSgo 
SpHng  A$tixet. 

C.  B.  eject- 
ment againBt 
anoyerholding 
tenant,  itated 
the  tenancy  to 
hare  deter- 
mined on  the 
29th  Sep. 
1841,  and 
averred  a  de- 
mand of  pos- 
session on  the 
same  day. 
Held,  that  a 
demand  of  the 
possession  is 
necessary. 
Held,  also, 
that  a  demand 
made  on  the 
tame  dav  on 
which  the 
tenancy  ex- 
pired is  pre- 
mature, and 
therefore  in- 
sufficient. 


Griffith,  Appellant — Boland,  Respondent. 

OlVIL  Bill  ejectment  against  an  overholding    tenant. 
Dismiss  below,  and  appeal. 

The  Civil  Bill  stated  that  the  tenancy  detennined  on 
the  29th  September,  1841,  by  virtue  of  a  notice  to  quit, 
a  demand  of  the  possession  was  also  averred  in  the  Civil 
Bill,  and  proved  to  have  been  made  on  the  same  daV) 
viz.  the  29th  September,  1841. 

The  notice  to  quit,  which  was  proved,  required  the 
tenant  to  deliver  up  the  possession  on  the  29th  of 
September,  1841,  provided  his  tenancy  originally  com- 
menced at  that  time  of  the  year. 

Mr.  Casserli/y  for  the  respondent. — The  demand  of  pos- 
session as  averred  and  proved  in  this  case  is  insufficient, 
it  should  be  made  after  the  determination  of  the  tenancy, 
the  tenant  might  legally  retain  the  possession  during 
all  the  day  on  which  the  notice  to  quit  expired,  and 
therefore,  a  demand  on  that  day  was  premature ;  Aekmd 
v.  Le$tley{a). 

Mr.  Baker  ioT  the  appellant. —  It  has  been  decided  by 
Mr.    Justice    Vandeleur^    with    the   concurrence   of   Mr. 


(a)  I  Per.  &  Dav.  636.  Vide  etiam ;  L^mu  v.  Hamiltom,  3  Irish 
Law  Rep.  304.  Pagh  y.  The  Duke  of  Leede^Cowp.  714,  and  Sm^ftket 
Landlord  and  Tenant,  909. 
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Justice  Burton,  that  a  demand  made  on  the  day  on 
which  the  notice  to  quit  required  the  possession  is 
sufficient(a),  at  all  events  the  bringing  of  the  ejectment 
is  a  su£Scient  demand  of  posses8ion(£).  It  is  not  one 
of  the  proofs  required  by  the  second  section  of  the  Eject- 
ment Statute. 


1842. 


Griffith 

V. 
BOLAND. 


Greene,   Serjeant. — I  am  of  opinion  that  the  demand 

of  possession  in  this  case  was  prematurely  made,  and  is 

therefore    insufficient.      A  demand,   if   necessary   to    be 

made,  must  be  such  a  one  as  the  landlord  is  entitled  to 

make,   and  the   tenant  bound  to   yield  to ;  but  here  the 

tenant  was    entitled    to  the    possession    until    the    last 

moment  of  the  day  on  which  the  notice  to  quit  expired. 

My    only    doubt    is,    whether    any   demand    at    all    be 

necessary  ?      The    Statute(c)   does   not  specify  that  as 

one  of  the  proofs.     Still  the  second  section  coupled  with 

the  schedules  to  the  subsequent  Act  {d)   seem  to   point 

out  a  demand  as  necessary.     The    legislature  may  have 

intended  that  a  demand    should   be  necessary   in   order 

to   show  that   the  landlord   did  not  mean  to  waive   the 
notice. 


The    learned    Sergeant  subsequently  stated  he   consi- 
dered a  demand  to  be  necessary,  and  affirmed  the  dismiss. 

{a)  LongfielcTs  G.  B.  Dig.  101. 

(6)  WUkifuon  T.  CoUey,  5  Burr.  2694. 

(c)  56  Geo.  III.  c.  88,  sec.  2 **  And  be  it  Airther  enacted,  that  in  all 

"  cases  where  any  tenement  shall  hare  been  held  by  any  tenant  at  a  less 
"  rent  than  £20  per  annnm  and  the  tenant's  interest  in  the  same  shall 
"  haye  determined,  and  after  denumd  made  by  the  landlord  or  lessor,  his 
"  bailiff  or  receiyer,  a  delivery  of  the  possession  shall  be  withheld,  it  shall 
«  and  may  be  lawfol  for  the  said  landlord  or  lessor  to  proceed  by  Ciyil  BUI, 
''  he** — The  conclnding  part  of  the  section  directs  the  proofs  necessary 
to  be  made. 

(<0  58,  Geo.  Ill,  c.  39.  schedoles  B.  and  C. 
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1842.        FrbbreSi  Appellant — Marquis  of   SlioOi  Respondent. 


CoMilebar 
Sffvng  AMaizu. 

Proof  of  the     OlVIL  Bill    ejectment  agldnit  overholdmg  temmto  on 

serrice  of  a 

dTil  biu  ejeot-  tkd  expiration  of  their  lease.    Decree  below,  and  appeal. 

ment  is  not  re- 
qoisite  on  the 

)^^unUu       '^^  ^^^  ^^^  ^^  appellanto  caUed  oH  the  reBpomhwt'i 
^e^si^^'hl^  counsel  to  prove  th^  service  of  the  qectmtat 

been  raised  at 
sestionB  and 

a4jadicated  on      Mr.  Baker  with  whom  wafi  Mr.  C.  G.  Burke,  for  the  to* 

there. 

pondenty  submitted  that  it  was  not  ikecessary  to  ptovc  the 
service  of  the  Civil  Bill|  as  it  must  be  prssimied  the 
Assistant-Banister  had  received  suffident  piovf  of  that 
&ct,  before  he  made  his  decree. 

Richards,  B. — I  do  not  think  the  service  of  the 
process  is  ever,  or  ought  to  be  required  to  be  proved  on 
the  hearing  of  the  appeal,  unless  the  point  has  been 
raised  at  sesrions,  and  adjtidicated  on  by  the  Asdsttot- 
Bairister.-^!  will  not  therefore  call  on  th6  ret^pondent 
to  prove  the  service  in  this  case,  unless  it  is  shown  that 
the  appellant  took  the  objection  to  the  service  ait  the 
8e8iions(a). 


(a)  See  Hughet  t.  /7yaji,  ante  982;  Lavam  t,  IfeIC,  mnU  101, 
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ANSBOROU6H9  Appellant — Lord  Lucan,  Respondent,    v-    ^  '  „  • 

Spring  AanzcM, 

XhIS  was  a  Civil  Bill  ejectment  brought  agidnst  the  Ciyil  bill 

ejectment 

appellant  and   others  as    overholding  tenants.      One   of  against  orer- 
the  defendants  named  in  the  Civil  Bill  was  a  Mr.  P.  F.  tenants. 
(ySd,    who,    it  was    alleged,   had  some  interest  in   the  |g  ^^^  Qeces- 
premises,    but  was   not  in    the    cu^ual    possession,  andJJJ^^^* 
resided  in  London.  ^^,^f  ^^ 

rests  in  the 
premises,  who 
are  not  in  the 

Mr.  Walter  Bourke^  for  appellant,  called  on  the  respon-  actual  posses- 

^^         y  ^  *^         sion  of  them. 

dent's  counsel  to  prove  the  service  of  the  ejectment  on  But  snoh  per- 
sons are  at 
P.  jP.  OtM.  as  the  objection  to  the  service  on  him  had  liberty  to  ap- 

,  .  .  pear  on  the 

been  made  at  sessions.  hearing. 


Mr.  Monalum,  Q.  C,  for  the  respondent. — The  second 
section  of  the  Act(a)  requires  the  inmiediate  tenant  and 
all  persons  having  an  actual  possession  to  be  served. 
They  have  all  been  served  in  the  present  case.  It  was 
not  the  object  of  the  legislature  that  the  landlord 
should  be  obliged  to  serve  all  persons  having  any  interest 
in  the  premises. 


(a)  56,  Geo.  III.  c.  88 :~"  It  shall  and  may  be  lawfnl  for  the  said 
"  landlord  or  lessor  to  proceed  by  Civil  Bill  against  such  tenant,  and  the 
*'  said  tenant  and  such  other  person,  if  any,  as  shall  be  in  the  actual 
"  possession  of  the  premises ;  and  thereupon  to  serye  snoh  tenant* 
"  and  guch  other  person,  as  aforesaid,  with  process  on  such  CiTil  Bill,  if 
*'  snch  service  can  be  effected,  &c."  "  by  which  process  all  perione 
"  claiming  to  have  any  interest  in  the  premises  shall  be  required  to 
"  appear  before  the  Assistant-Barrister,  ftc.*' 
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1842.  Mr.  Bourke,  in  reply No  force  can  be  given  to  the 


^^ r 


Ansborough  word  "  actual,"  as  that  is  construed  by  the  forms  given 
LordLucan.  by  the  legislature  in  the  schedule  to  the  Act(a)  which 
use  the  word  "  possession"  merely.  Taking  both  the 
section  and  the  forms  together,  it  would  be  hard  to  give 
the  word  '^  actual"  the  limited  import  contended  for  by 
the  respondent.  Service  on  all  the  defendants  in  the 
process  is  necessary  (A). 

Richards,  B. — I  am  disposed  to  think  the  second  section 
renders  it  necessary  to  serve  the  tenant,  and  all  other 
persons  in  the  actual  possession,  but  that  it  is  not  necessary 
to  serve  persons  having  mere  derivative  interests,  and 
who  are  not  in  the  actual  possession.  It  is  a  fair  mode 
of  argument  to  couple  both  the  enactment  and  the 
schedules  together;  but  in  my  opinion  the  legislature 
meant  to  make  a  distinction  between  the  persons  who 
were  to  be  served  and  the  persons  who  were  to  be  at  liberty 
to  appear  on  the  hearing  of  the  Civil  Bill  proceeding(c). 

Decree  affirmed. 


(o)  58  Geo.  III.  c.  39,  schedules  B.  and  C. 

(6)  Longfield  C.  B.  Dig.  104. 

(c)  See  a  case  mLongfield  C.  B.  Digest,  102,  decided  at  the  Carin 
summer  assizes  1829,  by  Baron  Pennefather,  and  in  accordance  with 
the  judgment  of  the  learned  Baron  (Richards,)  in  the  aboTe  case. 
The  case  of  Connor  ▼.  Fannin,  Long.  C.  B.  Dig.  102,  decided  by  Chief 
Justice  BusHS,  must  now  be  considered  as  overruled. 
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Gallagher,  Appellant — Maorath,  Respondent.        ^     ^^^'    ^ 

CasMar 
Spring  Assizes, 

OlVIL  Bill  on  an  account  stated.     Decree  below,  and  Cml  Bill 

Appeal. 
appeal.  One  of  the 

snretieswas  de- 
scribed in  the 

Mr.  (y Dowdy  for  the  respondent,  objected  to  the  recog-  ^^^*^^dn^nd 
nizance  of  appeal.     In  the  body  of  the  recognizance  one  gign^^it  m  ^ 
of   the    sureties    is    described   as    "  Edmond    Murray^''  %f'^Z°^» 
whereas  the  recosniizance  is  sisnied  by  him  as  "  Edward  ^*'^»  ^]^^^ 

^  °  o  .^  recognizance 

**  Murray,*  ^'*s  defectiye. 

No  costs  will 
be  given 

Richards,  B. — I  am  of  opinion  that  the  recognizance  aecree^nw)^ 
is  defective(a),  and  therefore,  will  affirm  the  decree  without  P^al,  when  the 

V  /^  '  case  18  decided 

costs.  ®^  *  prelimi- 

nary objection. 


Mr.  (XDowd  applied  for  the  costs. 

Richards,  B. — I  will  not  give  you  costs,  unless  you 
go  into  the  merits.  I  do  not  ever  give  costs  when  a 
preliminary  objection  is  raised. 


(a)  SedrndSf  Jelly  t.  JIPGhee,  I  Cr.  &  Diz.  G.  C.  91.  McDonnell  y. 
Burke,  1  Cr.  fc  Dix.  C  C.  28,  and  Blaekinsop  y.  Eken,  ante  '259,  which 
were  not  cited.  See  also  Longfield  C.  B.  P.  where  it  is  stated  that  it 
is  not  necessary  that  the  recognisance  should  be  signed  by  the  party 
making  it. 


2k 
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1B42.  Bingham,  Appellant — Brogan,  Respondent. 

Coitlebar 
Spring  Aanzea, 

Dismiss  below,  dviL  Bill  in  debt     Dismiss  below,  and  appeal. 

and  appeal. 
The  appellant, 
not  having  at- 
tended in  per-      The  appellant  had  not  attended  in  person  at  the  sessions, 

court  below,     but  double  the  costs   of   the   dismiss  had  been   lodged 

the  clerk  oT    ^^th  the  clerk   of  the  peace,  and  his  attorney  had  also 

Sii6^^  costs  ni^^de  the  usual  affidavit  of  probable  cause. 

of  the  dis- 
miss.    Heldt 

that  the  de-         jyjj.^     Workmaru     for    the     respondent      This     appeal 

posit  was  m-  '^  *^^ 

8Q6cient,  m     is  irrecnilar,    as    the   costs    of    the  dismiss  below    have 

treble  costs  of  *^ 

the  dismiss      not  been    either  paid  or  lodged;    the  power  of  appeal- 
below  had  not 
been  lodged,    ing  is  given  to  an    absent   plaintiff  by  the  31st  section 

of  the  late  Act  (a).  In  order  to  arrive  at  the  true 
construction  of  that  enactment,  it  is  necessary  to  con- 
sider what  were  the  requisites  of  appeal  for  a  plaintiff 
prior  to  that  Act  ;  they  were,  first,  payment  or  lodgment 


(a)  6  &  7  Wm.  IV.  c  75,  sec.  31~"  And  whereas  plaintiffk  and 
"  defendants  appearing  by  attorney,  and  not  attending  in  person  at  the 
"  Quarter  Sessions  are  deprived  of  their  right  of  appeal  by  reason  of 
"  their  being  necessary  parties  to  the  recognizance  to  prosecate  snch 
"  appeal ;  be  it  therefore  enacted,  that  in  case  of  the  absence  of  any 
"  such  plainti£P,  it  shall  and  may  be  lawful  for  him  to  enter  an  appeal, 
"  without  entering  into  such  recognizance,  upon  paying  the  defendant, 
"  or  depositing  with  the  clerk  of  the  peace  double  the  costs  of  soch 
'*  dismiss,  and  performing  the  other  requisites  now  required  by  law  in 
**  cases  of  appeal  (save  as  to  such  recognizance)  ;*'  &c. 
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of  the  single  costs  of  the  hearing  below,  which  became 
the  absolute  property  of   the   party   succeeding  below, 
whatever    might  be    the    fate    of   the     appeal ;   Lavan 
y.  H6U{a),     Secondly,  entering  into  a  recognizance  in  the 
sum  of   forty-shillings,    conditioned   to   pay  such    costs 
as  should  be  awarded  against  him  on  the  appeal,  which 
were  double  the  costs  of  the  hearing  below(i),  and  thirdly, 
the  affidavit  by   the    attorney   of   probable   cause.      As 
absent  plaintiffs  were   debarred  from   appealing,   in  con- 
sequence  of   their    not    being   able    to    enter    into    the 
required    recognizance  at   sessions,   the    3 1st   section   of 
the   Act   dispenses  with   the  recognizance,   and  permits 
in   lieu  thereof  the  lodgment  of  the    money  which   the 
recognizance  secured ;  viz.  the  costs  of  the  appeal,  which 
always  amounted    to  double    the  costs  of   the  dismiss. 
The  legislature  neither  intended  to  disminish,  or  augment 
the  security  of  the  respondent.     It  has  been  decided  that 
the  appellant  is  entitled  to  have  the  double  costs  restored 
to  him,  if  he  succeeds  on  the  appeal(c).     But  the   Act 
does  not  dispense  with  the  payment  or  lodgment  of  the 


1842. 


BiNOHAN 
tf. 

Bbooan. 


(a)  Ante  101. 

{h)  2  Geo.  I.  c.  11,  sec.  10,  Longfield,  C.  B.  Dig.  87. 

(c)  Amutrong  ▼.  Humphrey »,  1  Cr.  &  Dix.  C.  C.  454.  Mr.  Longfield 
in  bis  C.  B.  Digest,  page  78,  says,  in  reference  to  this  case 
"  quaere,  if  the  judgment  or  reason  of  the  learned  Baron  be  at  all 
"  satisfactory."  It  is  boweyer,  submitted,  that  both  the  judgment 
and  reason  of  Baron  Foster  are  satisfactory  and  consistent  when 
considered  in  connexion  with  the  recent  cases,  which  have 
decided  that  the  costs  of  the  hearing  below  must  be  paid  or  lodged 
in  addition  to  the  double  costs.  The  appellant  in  the  case  having 
succeeded  on  the  appeal,  the  learned  Baron  ordered  the  double  costs 
to  be  returned  to  him  by  the  clerk  of  the  peace,  "  because  the 
"  double  costs  were  lodged  in  lieu  of  the  recognizance  formerly 
"  required,    the    condition  of   which  was,    that  the    appellant    should 

pay  the  costs,  if   any   should  be   awarded    in  the    Superior     Court 

against  him.'* 


«< 


« 
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1642.  single  costs  of  the  hearing  below,  if  it  did,  then  the 
BiMOHAM  respondent  would  altogether  lose  these  costs,  to  which 
Brooam.      he  is  entitled  in  addition  to  the  costs  of  the  appeal(a). 

Mr.  T.  W.  KeUy  agent  for  the  appellant,  referred  to 
Fowler  v.  Brien(b)j  and  Moss  v.  Madden{c\  and  con- 
tended that  double  costs  were  sufficient 

Richards,  B. — I  have  heard  this  case  argued  at  some 

length  because  there  are  conflicting  decisions  on  the  point 

involved  in  it,  and  also  in  deference  to  the  judgment  of 

Chief  Justice  Bushe,     I   am  of  opinion  that  the  appeal 

is  not  properly  brought,  as  the  costs  of  the  dismiss  have 

not  been  paid   in  addition  to  the  double   costs  lodged. 

I  think  it  is  clear  that  the  legislature  did  not  mean  to 
diminish  the  amount  of  costs,  or  the  security  for  them, 

to  which  the  respondent  was  entitled  under  the  previous 

Acts.     In   this   case   the  respondent  has  no  security  for 

the  payment  as  well  of  the  costs  below,  as  of  this  appeal. 

I  must  therefore,  affirm  the  dismiss(c{). 

Dismiss  affirmed  with  costs. 

(a)  CoTMcadden  v.  Hanly,  ante  316. 
(6)  1  Cr.  &  Dix.  C.  C.  576.  (c)   Ibid.  581. 

(d)  See  Kehoe  y.  Dcytit,  ante  388,  where  the  Chief  Baron  re^^ffirmed 
his  own  decision  in  Corekadden  t.  Hanbf,  ante  3i6.  See  also  SateheB  t. 
He&ert,  ante  464,  and  Khrwan  ▼.  ISrwan,  contra  infra^  489. 
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Blake,  Appellant — Prendergast,  Respondent.  ^     ^      ^ 

Casilebar 
Spring  Assizei. 

XHIS  was  a  civil  bill  replevin,  and  the  particular  ofinC.  B.  Re- 

dIgtid  wliGro 

demand  which  had  been  served  on  the  tenant,  pursuant  to  the  particular 
the  6  &  7  Wm.  IV.  c.  75,  s.  6,  claimed  £60  85.  as  due  for  served  on  the 
rent  and  arrears  of  rent.  more°lha^£50 

as  the  arrears 
of  rent  due. 

The  yearly  rent  appeared  to  be  under  £50,  HeW,  notwith- 

'         '  '^''  standing,  that 

the  Court  had 
jurisdiction  to 

Mr.    WhitCy  with  whom    was    Mr.  O^Doiody    for    the  hear  the  case 

,     ,  in  order  to  see 

landlord,   objected   in  limine  to   the  jurisdiction  of  the  whether  the 
Court  to  hear  the  appeal,  inasmuch  as  the  rent  claimed  by  due  wasTeai 
the  particular  of  demand  to  be  due  exceeded  £50,  and  q*]^^  y_l|g 
contended  that  the  8  th  section  (a),  which  directs  the  mode  Jfj^i'^^b'^hT 
of  proceeding  and  regulates  the  jurisdiction  in  replevin,  amount  of  rent 
limits  the  jurisdiction  to  cases  where  the  arrears  distrained  amount  of  the 

annual  rent. 

for  do  not  exceed  £50. 


Richards,  B. — Is  there  not  jurisdiction  if  the  rent  be 
under  £50  per  annum  ? 


(a)  6  &  7  Wm.  IV.  ch.  75,  sec  8. — "  And  be  it  enacted,  that  where 
any  person,  whose  goods  and  chattels  shall  have  been  distrained  for 
rent,  shall  dispute  the  validity  of  the  distress,  and  the  amount  of  the 
rent  distrained  for  shaB  not  exceed  fifty  pounds,  it  shall  be  lawful  for 

**  such  party  to  lodge  with  the  Clerk  of  the  Peace  for  the  county  wherein 
such  distress  shall  have  been  made  a  civil  bill,  stating  the  particulars 
of  the  property  distrained,  and  the  place  where  made,  and  the  person 

'*  and  persons  by  whom  or  on  whose  behalf  such  distress  was  made,  and 

"  requiring  such  person  or  persons  to  appear,"  Stc 


« 
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1842.  Mr.   Mondhan^  Q-C,  contra,    for    the  tenant. — There 

Blaks  is  no  necessity  to  discuss  whether  the  jurisdiction  is 
PRSNDEBOA8T  Umitcd  by  the  arrears  of  rent  due,  or  by  the  annual 
amount.  If  the  arrear  of  rent  actually  due  is  under  £50, 
then,  although  a  larger  sum  may  be  claimed  by  the  par- 
ticular of  demand,  the  barrister  has  clearly  jurisdiction  to 
adjudicate.  This  has  been  so  resolved  by  all  the  Assistant- 
Barristers(a),  and  is  in  accordance  with  the  5th  section  of 
the  Act(A). 

Richards,  B. — The  Act  of  Parliament  is  fiill  of 
difficulty.  I  am  disposed  to  concur  in  the  resolution  which 
has  been  come  to  by  the  Assistant- Barristers ;  and  I  will» 
therefore,  hear  the  case,  in  order  to  see  if  the  rent  actually 
due  does  not  exceed  £50. 


(a)  See  Longfidd^  C.  B.  Dig.  Appendix,  202. 

(6)  6  ft  7  Wm.  IV.  0.  75,  sec.  5,  gi^es  jurisdiction  "  where  the  rent 
*'  for  or  in  respect  of  which  any  distress  shaU  be  or  o^ht  to  Aom  iem 
**  made,  shall  not  exceed  fifty  pounds  in  amount  or  value. " 
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Mallet,  Appellant — Lyons,  Respondent.  ^^ * — '■ — ^ 

Ccudebar 
Spring  Assizes, 

X  HIS  was  a  manor  court  appeal.     The  agfent  for  the  ^  Manor 

'^'^  °  Court  bond  of 

respondent  objected  that  the  appeal-bond  had  no  seal.  appeal  re- 

quires a  seaL 
Semble,  the 
giving  a  bond 

Richards,  B. — I  am  of  opinion  that  the  bond  is  bad  is  not  a  com/i- 
for  want  of  a  seal ;  but  I  doubt  whether  this  can  be  taken  to  t^ Judge 
advantage  of  on  the  appeal.     I  will  consider  whether  the  hearing*an  ap- 
entering  into  a  bond  is  a  condition  precedent  to  the  Judge  Manor^Court. 
hearing  the  appeal. 


Richards,  B. — The  5th  sec.  of  the  25th  Geo.  III.  March. 
c.  44,  enacts : — '^  And  every  such  seneschal  or  steward  is 
^^  required  to  stop  further  proceedings  on  every  such  decree 
*'  upon  the  party  appealing  therefrom  entering  into  a  bond 
^*  to  the  party  obtaining  such  decree,  with  sufficient 
security,  in  double  the  sum  awarded  by  such  decree 
conditioned,"  &c.  The  Act  only  directs  the  staying  of 
execution,  but  that  is  very  different  to  giving  an  appeal  in 
the  event  of  certain  requisites  being  complied  with.  The 
Act  giving  an  appeal  from  an  Assistant-Barrister's  decree 
directs  the  performance  of  certain  conditions  precedent. 
But^I  can  scarcely  think  that  the  entering  into  a  bond,  and 
giving  security,  in  the  manor  court,  is  a  condition  precedent 
to  an  appeal  from  that  court  to  the  Judge  of  assize.  I  do 
not  see  that  the  inconsistency  suggested  in  Mr.  Napier's 
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1842. 
Mallet 

Lyons. 


book(a)  would  arise  from  so  deciding.  If  the  case 
was  res  integra^  I  would  doubt  much  before  I  would  decide 
that  the  sufficiency  or  insufficiency  of  the  appeal-bond  was 
a  matter  to  be  adjudicated  on  by  the  Judge  on  the  appeal. 
As  it  strikes  me,  the  intention  of  the  legislature  merely 
was  that  the  seneschal  ought  not  to  stay  execution  if  the 
bond  was  imperfect.  I  cannot,  however,  consider  the  case 
as  res  integra  after  the  decisions  which  have  been  pnK 
nounced.  I  will  dismiss  the  appeal,  and  hand  back  the 
decree  in  this  case  to  the  seneschal(i). 


1842. 


(a)  Longfidd,  C.  B.  Dig.  148. 
(b)  In  Mmrrmf  t.  JngUt  ante  405,  a  good  appeal  bond  was  held  to  be  a 
condition  precedent  in  a  Manor  Court  appeal. 


In  re  Brtan  Judos. 


C<utlebar 
Spring  Astue$, 

Registry  ap-     j[  HIS  was  a  registry  appeal.     The  claimant  sought  to 

peal.    A  per- 
son claiming  to  register  out  of  premises,  on  which  two  mills,  one  a  cloth 
register  oat  of  ...  ,       _ 

premises,  on  mill  the  Other  a  corn  mill,  were  erected.  The  Barrister 
erected,  is  en.  had  rejected  the  claimant  at  sessions  for  want  of  value, 
credit  for  S™  being  of  opinion  that  the  value  of  the  mills  could  not  be 
machiner^^*  taken  into  account.  Independent  of  the  mills,  the  claim- 
attached  to  the  g^^  had  not  a  sufficient  qualification. 

froehold,  for  ^ 

the  purpose  of 
making  up  the 

requisite  qua-       Mr.   Baker,  with  whom    was  Mr.   Charks   G.   Burke^ 

lification. 

for  the  claimant. 


Richards,  B The  machinery  being  attached  to  .the 

freehold,  it  ought  to  be  taken  into  account.  I  will  direct 
the  jury  to  admit  the  claimant,  if  they  believe  the 
evidence. 
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Executors  of  Browne  v.  Fitzgerald.  1842. 

Ctuthbar 


Spring. 

1  HIS  was  an  action  of  scire  facias  to  revive  a  judgment.  Chanengeto 
The  jury  process  had  been  directed  to  one  of  the  coroners  the  panel,  be- 

4.  ,1  ^__  cause  six  days 

of  the  county.  before  the  first 

day  of  the 
Assises,  the 

Upon  the  jury  being  called  over,  the  following  challenge  iSe?were^ot 
was  put  in  by  Mr.  Baker  (with  whom  was  Mr.  Jennings)  ^^roDers  of 
for  the  defendant :—  ?®  ^'^7'  ^' 

by  any  of 
them,  to  serye 
on  the  said 

"  And  now  at  this  day,  that  is  to  say,  on  Saturday,  the  J'*'7»  ^^  ^y 
"  6th  day  of  January,  in  the  year  of  our  Lord  1842,  at  "^^^^  of  any 

writ,  &c« 

**  Castlebar,  in  the  county  of  Mayo,  come  as  well  the  said  Plea — That 

five  of  the 

^'  plaintiffs  as  the  said  defendant  John  Fitzgerald,  by  their  jury  were  sum- 

.t  •  •/••111*  /•!•         moned  six  days 

'*  respective  attomies  aforesaid,  and  the  jurors  of  the  jury  before  the  first 
'*  aforesaid  empanneled  also  come,  and  thereupon  the  said  xlsizes,  an 


"  defendant,  John  Fitzgerald,  challengeth  the  array  of  the  J^^''^^'^^^  °^ 


and 

lue  c 
jury  six 


"  panel  aforesaid;  because  he  says  that  six  days  before  the  f^^j*^®^**® 
"  said  fifth  day  of  March,  in  the  year  aforesaid,  the  said  ^^^?**  ^*»«  '?- , 

■^  '  cord  was  called 

*^  lurors  so  empanneled  as  aforesaid,  were  not  summoned  on  for  trial. 

^  *^  .  //eW,  badon 

by  the  coroners  of  said  county,  or  by  any  of  them,  to  general  de- 
serve on  the  said  jury,  or  in  any  cause  in  said  court  of 
**  nisi  prius  at  the  said  assizes,  for  the  trial  of  any  issue 
"  therein,  by  virtue  of  any  writ  of  venire  facias^  distringas 
^^juratoreSi  or  other  writ  or  process  to  the  said  coroners  or 
"  either  of  them  directed,  or  by  virtue  or  in  pursuance  of 
**  any  order  in  that  behalf  made  or  provided,  and  this  the 
^'  said  defendant  is  ready  to  verify ;   wherefore  the  said 
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1842.        ^^  John  Fitzgerald  prays  judgment,  and  that  the  said  panel 


Brown       "  niay  be  quashed." 

V. 

Fitzgerald. 


To  which  the  following  plea  was  put  in  by  the  plaintiff's 
counsel : — 

"  And  the  said  plaintiff  now  here  on  the  10th  day  of 
"  March,  saith  in  reply  to  the  said  challenge,  that  the 
"  said  panel  ought  not  to  be  quashed;  because  he  says 
"  that  divers,  to  wit,  five  of  said  jurors,  so  empanneled 
"  as  aforesaid,  were  summoned  to  serve  upon  the  said 
"  jury,  in  the  said  court  of  nisi  prius^  at  the  said  assizes, 
"  six  days  before  the  said  fifth  day  of  March,  in  the  year 
"  last  aforesaid,  and  that  the  residue  of  said  jurors,  so 
^^  empanneled,  were  summoned  to  serve  upon  the  said  jury 
"  six  days  before  this  tenth  day  of  March,  1842." 

To  this  plea  the  defendant  put  in  a  general  demurrer. 

Mr.  Baker  (with  whom  was  Mr.  Jennings)  in  support  of 
the  demurrer,  submitted  that  the  plea  was  bad,  because 
it  did  not  aver  that  all  the  jury  were  summoned  six  days 
before  the  fifth  day  of  March,  which  was  the  first  day  of 
the  assizes,  and  the  day  on  which  they  were  to  attend,  and 
they  relied  on  the  18th  section,  3  &  4  Wm.  IV.  c.  91. 

Mr.  Monahanj  Q.C.,  '(with  whom  were  Mr.  Courtney 
and  Mr.  Workman)^  for  plaintiffs.  It  is  admitted  by  the 
pleadings  that  all  the  jury  have  been  summoned,  and  that 
they  are  in  attendance  to  try  the  case ;  there  can  be  no 
danger  therefore  of  its  being  tried  by  a  jury  partially 
selected.  The  object  and  policy  of  the  legislature  being 
thus  attained,  the  Court  ought  not  to  be  astute  in  placing 
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such  a  construction  on  the  statute  as  will  work  a  positive        1642. 


"Y- 


injury.  Brown 

v. 
Fitzgerald. 

Richards,  B. — The   question    in    this  case    must    be 

decided  upon  general  principles ;  the    provision    of    the 

legislature,  which  has  been  cited,  and  on  the  construction 

of  which  I  have  no  doubt,  is  a  most  salutary  one  for  the 

purpose  of  obtaining  fair  and  impartial  juries.     I  must, 

therefore,  allow  the  demurrer. 

The  cause  went  untried  j^ro  defectujuratorum. 


(a)  Vide  GUktpie  v.  Cumming,  1  Cr.  k  Diz.  C.  C.  294 ;  2  Ir.  L.  R. 
28,  S.  C. ;  Waiert  y.  Hughes,  ibid.  362 ;  Keogh  y.  Walker,  ibid.  210 ; 
I>mdaik  Raiboay  Company  y.  Gray,  1  Cr.  &  Diz.  C.  C.  332 ;  Ronayne  y. 
EtHott,  ante  215 ;  Edwarde  y.  Harding,  Ver.  &  Sen.  100. 


Shibl,  Appellant — Murphy,   Respondent. 


1642. 


r " 

Castlebar 


Spring  Aetizea, 

JL  HIS  was  an  action  of  assumpsit  for  money  had  and  Recognizance 
received  by  appellant  to  the  use  of  respondent — decree  and  bad,  the  con. 

I  dition  being  to 

appeal.  ^^  prosecute 

"  an  appeal 

Mr.    fVorhmany  for  respondent. — The    recognizance  i*^?™"^**" 
defective  in  this  case.     The  condition  is,  "that  if  the  ^•▼^fir  been  a 

decree  below, 

'*  defendant  do  prosecute  his  appeal  to  the  dismiss  in  this  ^nd  cannot  be 

amended  on 

**  cause/'     There  was  no  dismiss ;  Curran  v.  Shea{a).         the  hearing  of 

the  appeal. 

Mr.   White,  contra. — The  late   statute(i)   provides   for 
this. 


(a)  1  Cr.  k  D.  C.  C.  131.        (ft)  6  &  7  Wm.  IV.  ch.  75,  s.  35, 
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1842.  Richards,  B. — That  section  does  not  authorise  me  to 


Shiel       make  amendments  in  a  document  which  may  be  the  subject 
MvBPHT.     of  another  suit.     The  recognizance  is  clearly  defective, 
and  I  must  affirm  the  decree  with  costs. 


1842. 


Carrick-on-  Carney,  Appellant — Jamb  Fox,  Respondent. 

Shamum 
Spring  Assizes, 

Antecedent  XHIS  was  a  civil  bill  ejectment  brought  by  the  respon- 
cessary  to  en-  dent  against  the  appellant.  There  had  been  a  decree  in 
^tr"  S  the  Court  below  and  an  appeal 

tice  to  quit. 
Subsequent 

recognition  Mr.  BcLkcTj  for  the  respondent,  sought  to  prove  a  parol 

not  sufficient.  «      •  i  /»    i  i 

Parol  autho-  authority  to  the  agent  of  the  respondent  to  serve  a  notice 
Costs  of  de-  *  to  q^it,  and  cited  Latouche  v.  Latimer{a).  It  appeared, 
right  belong  to  ^P^'^  *^®  examination  of  the  agent,  that  a  power  of 
alS*ou*^h°de.  ^^^^^^Y  ^^  ^^^^  given  which  was  not  produced,  and  that 
cree  reversed ;  hg  jj^d  no  specific  authority,  by  word  of  mouth,  to  serve 
the  Court  will  the  notice  to  quit  in  question;  but  that  there  had  been  a 

order  or  g^ve 

costs  of  appeal  general  recognition  of  his  authority. 

in  any  case  to 


balance  this 
amount. 


Mr.  Casserly^  contra, 

Richards,  B. — My  decision  is  against  the  justice  of  the 
case.  I  have  no  doubt  that  the  respondent  is  entitled  to 
possession,  but  he  must  enforce  his  right  by  legal  means. 
The  case  of  Latouche  v.  Latimer ^  which  has  been  relied 
on,  does  not  govern  this  case ;  and  the  doctrine  of  recog- 
nition, which  was  held  good  by  the  same  court,  is  now 

(a)  Not  reported;  but  see  Sligo  v.  Davitt,  3  Ir.  L.  Rep.  146. 
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exploded.  The  agent  must  have  an  antecedent  specific 
authority(a)  of  some  kind  to  entitle  him  to  serve  a  notice 
to  quit.  Here  he  had  no  such  authority.  I  will  therefore 
reverse  the  decree,  but  without  costs ;  and  the  money  paid 
for  costs  below  must  be  given  back.  Strictly  speaking, 
the  respondent  is  entitled  to  them(i)  ;  but  I  could,  on  the 
other  hand,  give  costs  of  the  appeal  to  that  amount. 


1842. 


Gabnet 
Fox. 


(a)  See  Frewen  y.  Ahem,  4  Ir.  L.  Rep.  181. 
C&)  See  Egan  v.  WhiU,  ante  226. 


1842. 


SOMERVILLE   V.    WaLDRON. 


Carrick-on' 

Shannon 

Spring  Assizee, 

jL  HIS  was    an    action   of   covenant.      The    defendant  On  an  inquiry 

-  ,  ,        ,      to  assess  da- 

allowed  judgment  to  go  by  default,  and  the  writ  of  inquiry  mages  for 

was  now  sped  before  the  judge  of  assize  for  the  county  of  nant^^y  breaki 

Leitrim.     The  breach  assigned  was  that  the  land  had  been  defendaSmay 

broken  in  the  year  1840.  T^:^^ 

repaired  to  go 
in  mitigation 

Mr.  Bakery  (with  whom  were  Mr.  Armstrong^  Q.  C.  and  of  daxnages. 
Mr.  Workman^)  iot  defendant,  called  a  witness  to  prove 
that  it  was  laid  down  again  in  1841,  and  so  restored  to  its 
original  state. 


Mr.  Fitzgibbon^  Q.  C.  (with  whom  were  Mr.  Walker  and 
Mr.  Keoghj)  for  plaintiff,  objected  that  the  line  of  exami- 
nation tended  to  open  a  new  issue. 


Richards,   B. — The  laying  down  of  the  land  is  no 
answer  to  the  right  of  action,  nor  does  it  cure  the  breach ; 
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1642.       but  I  think  the  question  is  a  legitimate  one,  and  may  be 
SoMBBYZLLE  put  80  as  to  affect  the  amount  of  the  damages. 

V. 

Waldbon. 


^     ^^^-    ^  Kino,  Appellant — Gibbons,  Respondent. 

Craboatf 
Spring  Anizes, 

A  civil  bill  X  HIS  was  an  action  brought  for  the  recovery  of  16«.,  being 
the  recovery  of  the  amount  of  a  dbtress  levied  under  the  decree  of  the 
distress  under  Seneschal  of  the  Manor  of  Claremountf  obtained  by  the 
decr*^^  anless  app^Uant  against  the  respondent.  There  was  a  decree 
Zf^fTt  below,  and  an  appeal. 

is  bad.    There 
should  be  an 

appeal  from  j^j.^  Donnelarij  agent  for  the  respondent,  relied  upon  the  feet 

the  Manor 

Court  decree,  that  the  respondent  was  not  within  the  jurisdiction  of  the 
Manor  Court,  and  that,  therefore,  the  distress  being 
improperly  levied,  he  was  entitled  to  maintain  his  action. 


Mr.  Murphy^  agent  for  the  appellant,  contra. 

Greene,  Serjeant* — If  it  appeared  on  the  fece  of  the 
decree  that  the  defendant  was  not  within  the  jurisdiction  of 
the  Seneschal,  or  that  the  subject  matter  of  the  suit  below 
was  without  his  authority,  or  that  the  decree  was  impro- 
perly obtained,  I  would  be  obliged  to  notice  it ;  but  that 
not  appearing  here,  I  must  reverse  the  decree  of  the 
Assistant  Banister  with  costs.  There  should  have  been 
an  appeal  from  the  Seneschal's  decree.  I  cannot  go  behind 
it*     Bringing  a  fresh  action,  in  this  way,  when  a  decree  of 
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a  Manor  Court  has  been  enforced,  for  the  amount  levied,        1842. 
is  a  most  improper  practice,  and  must  be  put  an  end  to. 

Decree  reversed,  with  costs. 


Kir  WAN  V.  Kir  wan.  ^" r — • — 

Galwa^ 
Spring  Asnzet, 

X  HIS  was  an  action  of  assumpsit  for  recovery  of  £8,  When  appel- 
lant appears 
the  value  of  meadow  grass.     Dismiss  below,  and  appeal,     by  attorney 

below,  the 
lodgment  of 

Mr.  7ti%,agentfor the  respondent. — Inthiscasetheappel-Q^^  n^sary. 
lant  appeared  by  attorney  below,  and  has  only  lodged  double 
costs,  which  is  not  sufficient ;  Corscadden  v.  Hanly{a). 


Mr.  Keoffhf  contra. — In  that  case  the  decision  in  Fowler 
V.  Brien{b)y  by  Chief  Justice  Bushe,  was  not  brought 
sufficiently  before  the  Court.  It  was  cited  from  an  index, 
and  the  Chief  Baron  overruled  it  on  the  supposition  that 
the  note  was  not  to  be  depended  upon.  The  contrary, 
however,  is  the  fact.  The  judgment  of  the  Chief  Justice 
is  a  very  elaborate  one,  and  was  written  as  reported,  and 
after  mature  deliberation,  by  himself.  His  reasoning  is 
unanswerable.  The  words  of  the  section(c)  require  the 
appellant  to  pay  or  lodge  double  the  costs  of  the  decree, 
and  to  perform  the  other  requisites  as  required  by  law,  save 


(aj  Ante,  316. 
(6)  1  Cr.  &  D.  C.  C.  576.  (c)  6  &  7  Wm.  IV.  ch.  75,  sec.  31. 
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1842.  as  to  the  recog^nizance.  But  other  requisites  ^^  mean  requi- 
sites of  a  dififerent  kind  from  those  immediately  before 
disposed  of,  and  not  requisites  efusdem  generis ;"  and  '^  the 
implication  contended  for  as  arising  from  the  words  other 
requisites,  as  a  warranty  for  treble  costs,  is  not  merely 
inconsistent  with  but  in  contradiction  to  the  express  enact- 
ment, which  in  unqualified  language  gives  an  appeal, 
without  recognizance,  to  the  absent  plaintiff,  upon  the 
payment  or  deposit  of  double  costs  of  the  dismiss." 
This  view  is  adopted  in  Longfieldia). 

Greene,  Serjeant — I  have  before  decided  in  accordance 
with  the  Chief  Baron's  decision(&),  but  I  was  not  aware 
that  so  elaborate  a  judgment  had  been  pronounced  by  Chief 
Justice  Bushe,  It  appears  from  the  statement  of  Mr. 
Keoffhy  who  was  counsel  in  Corscadden  v.  Hardy,  that 
Fowler  v.  Brien  was  not  sufficiently  relied  on  in  that  case 
I  am  therefore  carried  by  the  reasoning  of  the  Chief 
Justice,  and  must  hold  that  trMe  costs  in  the  case  in 
question  are  not  necessary(c). 

Decree  reversed  without  costs. 


(a)  Page  78.  (6)  Satehdl  t.  HtXbert,  ante  464. 

(c)  See  eonira  Kehoe  t.  Doynt,  ante  888,  where  the  Chief  Baron  re- 
affirmed his  own  decision  in  Coneadden  t.  Bonify,  See  also  Bwgham  t. 
Brogan,  ante  477»  where  Baron  Richards  decided  in  accordance  with  the 
Chief  Baron's  decision.  • 
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1842. 

Hanburt,  Appellant — Hughes,  Respondent.  ^^"cXoy^ 

Spring  Asaiza, 

A  HIS  was  an  action  of  assumpsit.     Decree  and  appeal.     CivU  bill  ap- 
peal.  It  is  not 
necessary  that 

Mr.  Donnettariy  agent  for  the  respondent,  objected  to  the  should  be  de- 
form of  the  recognizance.  It  was  entered  into  by  "  Elizabeth  p^"intiff*or  de- 
Hanburt/y  widow,  of  the  town  of  Galwavy"  but  did  not  ^^°^*°^  ^"^  * 

*^'  •'  recognizance, 

describe  her  as  plaintiflF.  i^  otherwise 

sumciently  de- 
scribed. The 
time  when 

Greene,  Serjeant. — I  think  the  appellant  is  sufficiently  the  cause  of 

,  _         _  action  accrued 

described.     She  should  be  either  described  as  the  plaintiff,  is  a  necessary 
or  in  some  other  way,  so  that  there  may  be  no  mistake,  ciyii  bill. 
but  the  latter  has  been  done  here. 


Mr.  Dittany  agent  for  the  appellant,  then  took  an  objec- 
tion to  the  process  brought  by  the  respondent,  that  it  did 
not  specify  the  time  when  the  cause  of  action  occurred ; 
Copperthwaite  v.  Campbett(a), 

Greene,  Sergeant. — I  must  act  upon  the  authority  of 
Copperthwaite  v.  Campbetty  and  reverse  the  decree,  but 
without  C08ts(&). 

Decree  reversed,  without  costs. 


(a)  2  Cr.  &  D.  C.  C.  278. 
(6)  But  see  Robinson  v.  Eganf  ante  382,  and  ByerM  y.  M*Kell,  ante 
412,  where  Chief  Baron  Bradt  and  Mr.  Justice  Perrih  expressed  their 
dissent  from  Copperthwaite  v.  Campbell. 

2l 
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1842. 


Geoghegan  and  Another,  Appellants — Cosoravb, 

Respondent. 


Gahpay 
Spring  Asnxes. 

m^^^.  Assumpsit  for  goods  wld.     Decree  below  and  apped. 

Otherwise  bad. 
And  no  eyi- 

dence  can  be        Mr.  Cowen.  affent  for  the  respondent,  took  a  preliminary 

admitted  to  .  . 

supply  the       objection,  that  the  recognizance  bore  no  date. 

defect. 


Mr.  Blakey  contra. 

Greene,  Serjeant. — A  recognizance  cannot  be  con- 
founded with  a  bond.  There  the  defect  would  not  prevail 
I  cannot  receive,  in  the  present  case,  the  evidence  of  the 
Clerk  of  the  Peace,  or  any  other  extrinsic  evidence,  to 
meet  the  objection. 

Affirm  decree,  with  costs. 


1682 

^       ^  '     ^  Mac  Donogh,  Appellant — Lane,  Respondent. 

Gciway 
Spring  Asttzet. 

Upon  an  ap.     JM  ANOR  Court  decree,  and  appeal. 

peal  from  a 
Manor  Court 

decree  the 

condition  of         Mr.  LysteTj  agent  for  respondent,  took  a  preliminary  ob- 
topay"«snch  j^^tion  that  the  bond  in  this  case  was  conditioned  **to  pay 

^th*he  law^'  *"^^  ^^*'  ^^^  ^^*'*»  ^^^^  ^^®  lawful  interest  thereon,  as  shall 
fnl  interest      q^  may  be  awarded  agfainst  him."  It  should  have  been  doithk 

thereon  as  "^  ° 

should  be         costs.     The  15th  section  of  the  25  Geo.  III.  c.  44,  requires 

awarded." 

Held  had,         that  the  bond  should  be  in  double  the  turn  awarded^  which 

and  that  it 

should  have 

been  to  pay  double  the  debt  «nd  costs. 
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included  the  debt  and  costs ;  Hogan  v.  Hegartyid) ;  PhUlot        1842. 


V.  Jame8on{b) ;  Leary  v.  Hannan{c).     There  is  also  another  MacDonooh 

V. 

objection  that  the  bond  is  not  under  seal.  Lane. 

Greene,  Serjeant. — Upon  the  authority  of  the  cases 
referred  to,  I  must  rule  that  the  condition  is  incorrect. 
Besides  the  Act  requires  a  bond,  and  the  document  in 
question  is  not  under  seal. 

Affirm  the  decree  with  costs. 

(a)  Ante  154.      (6)  Cr.  &  D.  C.  C.  263.       (c)  Ante  155. 


1842 

HioHFiELD,  Appellant — Kelly,  Respondent  ^« ^ — ' 

Gidway 
Spring  Assize*, 

Appeal  from  the  Manor  Court  of  Woodford.  Appeal  from 

Manor  Court 
decree  must 

Mr.  Charles  G.  Burke^  objected  on  the  part  of  the  respon-  gj^^g  ^g^^ 
dent,  that  the  appeal   should  have  been  tried  at  the  last  co^t  at  which 
assizes,  and  that  it  was  now  too  late.     The  Court  below  ^^^^  ^"^ 

'  pronounced. 

was  held  on  the  20th  day  of  July,  1841,  and  the  assizes 
of  Galway  were  held  long  subsequent  to  that  day.  It  is 
no  answer  to  this  objection,  that  the  next  Court  day  did 
not  occur  until  after  the  assizes. 


Mr.  Bamfylde^  agent  for  the  appellant,  contra. 

Greene,  Serjeant. — In   my   opinion   the  objection   is 
good. 

Affirm  the  decree,  with  costs. 
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1842. 

^ — ^  Duffy,  Appellant — Quin,  Respondent. 

Galway 
Spring  Aasizei, 

On  appeal       ASSUMPSIT  for  ffoods  sold  and  delivered.     Decree  of 

from  Manor  ° 

Court  decree,  the  Manor  Court  of  Loufifhrea,  and  appeal. 

appellant  is  ^  ^^ 

entitled  to 

proom/^'^  ^  ^^-  Bamfylde^  agent  for  the  appellant,  called  upon  the 
respondent  to  produce  the  process.  The  27th  Geo.  III. 
c.  22,  s.  4,  entitles  us  to  the  production  of  the  process. 


Mr.  Donnellariy  agent  for  the  respondent,  contra^  declined 
to  produce  the  process. 

Greene,  Serjeant. — It  is  clear  that  the  appellant  is 
entitled  to  the  production  of  the  process. 

Reverse  the  decree,  with  costs. 


SPRING  ASSIZES,  6  VICT.  495 


CROWN  SIDE. 


In  re  Lord  Arran  and  Others.  1642. 

CastlAar 
_,  Spring  Aasizeg. 

1  HIS  was  a  traverse  of  a  road  presentment  for  damages.  Traverse  of 

road  present- 
ment for  da- 

The  Judge  having  charged  the  Jury  to  find  the  amount  ^ff\ 

of  damage  for  each  traverser  respectively,  of  the  tra- 

versers ought 
to  be  allowed 
a  reasonable 

Mr.  M.  Atkinson^  for  traversers,  applied  that  the  Jury  sum  by 
should  also  allow  by  way  of  damages  a  certain  sum  to  each  mages  to  cover 
traverser    for    their    respective   costs   in  sustaining    the  ^^ ^^^e^tra!^^" 
traverse.  ^*^"«^«>- 


Greene,  Serjeant. — It  is  on  several  circuits  the  practice 
to  allow  such  a  sum  by  way  of  damages  to  cover  the 
expenses  to  which  the  traversers  are  put.  On  the  Munster 
Circuit  the  sum  is  about  one  guinea  and  a  half;  but  I 
would  not  wish  to  establish  any  new  precedent  in  this 
county. 

His  Lordship  (having  made  an  inquiry  of  the  Clerk 
of  the  Crown  as  to  the  usual  practice)  directed  the 
Jury  to  allow  £l  \\s.  to  each  of  the  five  traversers,  if  they 
believed  that  they,  or  any  of  them,  were  entitled  to 
compensation. 

(a)  See  In  re  McDonnell,  1  Cr.  &  Dix.  C.  C.  466. 
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l®42.  In  re  Blake. 


y 


Galway 
Spring  Asftizet. 

A  Grand  Jury  '  ^  ^^^^^  ^*®  ^^  foreman  of  the  county  of  Galway  Grand 
power,  under  ''^''y  ^PP^^^^  ^n  behalf  of  himself  and  a  majority  of  the 
tkm^^th  *^"  ®'*^^^  JuJT>  ^  ^^  Judge  to  inform  them  whether  they 
Grand  Jury  ij^d  power  to  remove  their  Secretary  from  his  oflBce,  as, 
move  their  se-  from  certain  charges  which  had  been  preferred  against  him, 

cretary  at  any  ^ 

time  without  but  unconnected  with  the  discharge  of  his  official  duties, 
reasons  for  so  they  considered  him   an  unfit  person  to  continue  in  the 

doing.     The 

removal  of  the  appomtment. 

one  person, 
and  the  ap- 

wiSlfhe  Mr.  Fitzgibbon,  Q.C.,  for  the  Secretary.— The  46th 
bf  ^ntem^o.^  section  of  the  Grand  Jury  Act(a)  points  out  the  mode  by 
raneous.  which  the  officer  is  to  be  punished.     The  power  to  do  so  is 

vested  in  the  Judge,  and  not  in  the  Grand  Jury.  Besides, 
the  Grand  Jury  ought  not  to  hold  an  ex  parte  inquiry  into 
the  conduct  of  their  officer;  they  have  no  power  to 
examine  on  oath. 


Richards,  B. — It  is  true  that  under  the  46th  section 
of  the  Grand  Jury  Act,  in  case  of  any  refusal  or  neglect 
by  the  secretary  to  perform  the  duties  of  his  office,  the 
Judge  may  investigate  his  conduct,  impose  a  fine  of  £50 


(a)  6  &  7  Wm.  IV.  c.  1 16 — "  And  in  case  the  secretary  of  any  Grand 
"  Jury  shall  at  any  time  refuse  or  neglect  to  perform  any  of  the  duties 
**  imposed  upon  him  hy  the  provisions  of  this  act,  such  secretary  being 
*'  convicted  thereof  before  the  Judge  of  Assize,  shall  for  such  refusal 
"  or  neglect  forfeit  any  sum  not  exceeding  fifty  pounds,  at  the  discretion 
**  of  such  Judge,  and  no  presentment  shall  be  made  of  any  salary  to 
*'  him." 
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on  him,  and  stop  his  salary  for  that  assizes      That,  how-        1842. 


ever,  is  a  distinct  jurisdiction,  independent  of  the  Grand  /»  re 
Jury,  and  limited  to  matters  connected  with  the  discharge 
of  his  official  duties.  The  judge  has  no  power  to  remove 
him.  Cases  may  occur  where  it  is  right  and  proper  the 
officer  should  be  removed.  Who  then  is  to  do  it  ?  The 
Judge  cannot.  Will  it  be  contended  there  must  be  an 
application  to  the  Queen's  Bench  ?  In  my  opinion,  under 
the  45th  section  of  the  Grand  Jury  Act(a),  the  Grand 
Jury  have  the  power  to  dismiss  this  officer  without  assign- 
ing any  reason  whatever.  But  I  do  not  think  they  ought 
to  remove  him  unless  on  fit  and  good  grounds ;  and  although 
the  Grand  Jury  have  no  jurisdiction  to  go  into  an  investi- 
gation on  oath,  yet  they  may  avail  themselves  of  informa- 
tion supplied  by  members  of  their  own  body,  and  other 
authentic  sources.  A  resolution  removing  him,  and  ap- 
pointing another  person,  will  deprive  the  secretary  of  his 
office.     I  think  the  two  acts  ought  to  be  contemporaneous. 


(a)  45th  Section. — "  And  be  it  enacted  that  it  shall  be  lawiiil  for  every 
"  Grand  Jury  to  appoint  a  proper  person,  duly  qualified  according  to  the 
'*  laws  now  in  force,  to  act  as  their  secretary ;  and  every  secretary  of 
"  the  Grand  Jury  now  appointed,  or  who  shall  be  appointed  hereafter  • 
"  under  the  provisions  of  this  act,  shall  continue  to  act  as  such  uniU  he 
"  ahali  be  removed  by  the  Grand  Jury,  or  until  another  person  duly 
*'  qualified  shall  be  in  like  manner  appointed.** 
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1342.  In  Re  Ltnch. 


Galmay 

Spring  Auizet.'^^YilS  was  a  presentment  for  £180,  for  the  amount  of 
Jury  cannot  cess  applotted  upon  certain  prembes  situate  in  the  town  of 
thramount  of  Gdlway^  and  returned  by  the  collectors  as  waste. 

cess  payable 
out  of  waste 

premises,  jyf j.^  Keoffhy  for  some  of  the  cess-payers,  now  opposed 

assessment,  the  presentment,  and  contended  that  the  Grand  Jury  had 
no  power  to  present  for  the  amount  specified.  The  Grand 
Jury  specially  empowers  the  collectors  to  proceed  by 
distress  upon  the  premises ;  and  if  that  course  should  not 
be  expedient,  against  the  parties  liable  for  the  payment  of 
the  cess.  The  152nd  section(a)  is  explicit  upon  the  subject, 
and  until  the  collectors  have  complied  with  the  terms  of 
that  section,  the  Grand  Jury  has  no  right  to  assess  the 
town  generally  for  the  deficiency. 

Greene,  Serjeant. — I  coincide  in  the  observations 
which  have  been  made,  and  I  have  no  doubt  of  the  ille- 
grality  of  this  presentment.  It  is  quite  different  from  the 
case  of  insolvents.  Here  a  special  remedy  is  given  by  the 
statute,  and  from  that  I  cannot  allow  the  parties  to  depart. 
I  will  not,  therefore,  fiat  the  presentment. 


(a)  6  &  7  Wm.  IV.  chap.  116. 
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Pilbin's  Case.  1842. 

^■^ 1 ' 

Coitlebar 
^  Spring  As$izet, 

Indictment  for  rape.  ^  j.„^ 

counsel  for 
the  Crown  has 

Mr.  Walter  Bourke^  for  the  prisoner,  addressed  the  Jury,  ^^  ^fS^\  ^  * 

*  "^    reply  when 

the  traverser 
does  not  go 
into  a  new 
case. 

Mr.  French^  Q-C,  rose  to  reply. 


but  declined  to  call  any  witnesses. 


Mr.  Baurke, — You  cannot  reply ;  I  have  not  gone  into 
a  new  case. 

Greene,  Serjeant. — I  know  that  in  England  the  cus- 
tom is  to  allow  of  a  reply,  but  I  have  never  known  it  to 
have  been  done  in  this  country.  [Mr.  French^  Q.C. — It 
was  allowed  in  Emmett's  case.]     I  cannot  allow  it. 


Harrison's  Case.  ^^ ^ 

Hoscommon 
Spring  Anizea. 

J.  HE  indictment  in  this  case  was  under  the  7  Wm.  IV.,  To  support  an 

indictment  un- 

&  1  Vict.  c.  85.,  for  firing  at,  with  intent  to  kill,  a  Sheriff's  der  the  7  Wm. 

IV.  &  1  Vict 

Bailiff  who  attempted  to  arrest  the  traverser  for  debt.  c.  85,  sec  4, 

for  firing  at  a 
bailiff,  the  writ 

warrant  is  grounded  need  not  be  produced.     Sed  quctre. 
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^^^*  When  the  case  for  the  crown  had  closed, 

HARRXtOM*t 

Ca». 

Mr.  (yMaUey^  Q.C.9  with  whom  was  Mr.  Chark$  G. 

Burke^  for  the  prisoner,  called  on  the  Judge  to  direct  an 
acquittal,  on  the  ground  that  the  Crown  had  not  given 
the  writ,  under  which  the  traverser  was  arrested,  in  evi- 
dence.    Bex  V.  Shaw{a). 

Mr.  Keoffhj  contra. — We  have  proved  the  warrant  to  the 
bailiff  to  arrest  the  prisoner,  that  was  his  authority,  and 
he  was  bound  to  act  upon  it.  '^The  Cap.  ad  Sat,  is  unneces- 
sary ;  Bex  V.  Larkin(b),  The  note  of  the  case  cited  from 
Crawford  and  Dix.  is  very  meagre,  and  no  reasons  are 
given.  No  such  doctrine  is  laid  down  in  the  books  on 
evidence. 

Gr£ENB,  Serjeant. — My  own  impression  is,  that  proof 
of  the  writ  is  not  necessary.  I  did  not  think  that  any 
case  could  have  been  cited  to  support  the  objection.  It 
certainly  contradicts  my  experience  as  far  as  I  can  at 
present  remember.  I  will,  therefore,  send  the  case  to  the 
Jury,  but  make  a  note  of  the  objection,  of  which  the 
prisoner  shall  have  the  benefit. 

The  Jury  di 


(a)  1  Cr.  &  Dix.  Cir.  C.  163.  (6)  Jebb.  Cr.  fc  Pr.  Ca.  60. 


CASES 


ON   TBB 


MUNSTER  CIRCUIT. 


Civil  Side. 


GOING  JUDGES  OF  ASSIZE. 
Mr.  Justice  Torrens, — Ma.  Baron  Lefrot. 


Holland,  Appellant — Foster,  Re8pondent.(a)  1842. 

Ermia 
—^  Sprivg  Assizes, 

Jl  HIS  was  an  appeal  from  a  decree  in  a  civil  bill  eject-  Evidence  of 
ment.     The  appellant,  it  appeared,  had  been  tenant  from  JJ®  ^unu  Sf 
year  to  year  to  the  respondent.     At  the  hearinir  below  "^"J^^® '^^ 

J  J  r  o  show  the  com- 

a  notice  to  quit,  in  the  alternative  form,  was  proved  to  mencement  of 

*  the  tenancy ; 

have  been  served  on  the  appellant ;  but  as  the  ejectment  but  snch  evi- 

dence  only 

was  brought  at  the  expiration  of  the  first  six  months  after  raises  a  pre- 

1  •  r    1  .  ...  sumption 

the  service  of  the  notice  to  quit,  it  became  necessary  to  which  may  be 
prove  the  commencement  of  the  tenancy.     To  show  this,  "^'''^' 
evidence  was  offered  to  prove  the  general  custom  of  the 
part  of  the  country  where  the  lands  were  situated,  as  to 


(a)  For  a  note  of  this  case  the  reporter  is  indebted  to  Mr.  R.  F.  Mulllns. 
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/ 


,^- 


1842.  Vfher  '  ^cies.     This  evidence  was  objected 

Harbison's  ^^the  appellant  below,  but  admitted  by 

Case.  .^^^ 

'   t^^otfli^^'^^  and  from  his  decision  the  present 

^^'ce  of  the  notice  to  quit  having  been  proved,  a 

^  tras  produced  to  prove  the  commencement  of  the 

^^y.    This  witness  being  asked   "at  what  period  of 

the  y^^^'  according  to  the  general  custom  of  that  part  of 

the  country,  did  tenancies  commence  of  which  the  gale 

liays  were  on  the  25th  of  March  and  29th  of  September," 

he  replied,  "  that  according  to  the  custom  of  that  part  of 

"  the  country,  the  tenancies  always  commenced  on  the  25th 

"  of  March,  when  these  were  the  gale  days" (a)  • 

Mr.  Freeman^  Q.C.  for  the  appellant,  objected  to  the 
custom  of  the  country  being  admitted  as  evidence  to  show 
the  commencement  of  the  tenancy. 

Mr.  R.  F.  Mullinsy  contra* — The  appellant  here  has 
been  a  long  time  in  possession ;  and  if  evidence  of  the 
custom  of  the  country,  as  to  commencement  of  tenancies, 
be  not  admitted,  it  will  be  utterly  impossible  for  the 
respondent  to  show  when  the  appellant's  tenancy  com- 
menced. In  Doe  dem.  Mayor  of  Canterbury  v.  Wood{h)y 
Lord  Kenyon  admitted  such  evidence ;  and  in  Doe  dem. 
Milnes  v.  Lamb(c\  similar  evidence  was  also  admitted. 

Lefrot,  B. — I  take  the  true  distinction  to  be  that 
whenever  the  tenants  are  a  number  of  years  in  possession, 


(a)  In  the  principal  case,  the  first  six  months  after  the  service  of  the 
notice  to  quit,  expired  on  the  25th  of  March,  1841. 

(6)  1  Esp.  197.  (c)  Adams  on  Ejectment,  316. 
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so  as  to  render  it  very  difficult  or  impossible  for  a  party  to        1842. 
prove   the   commencement  of  the  tenant's  tenancy,  that     Holland 
then  the  custom  of  that  part  of  the  country  where  the      Fostbb. 
demised  premises  are  situate,  may  be  given  in  evidence.     I 
shall  therefore  admit  the  evidence  objected  to  here.     Such 
evidence,  however,  will  only  raise  a  presumption  which 
may  be  rebutted ;  and  if  the  appellant  here  can  show  that 
his  tenancy  commenced  at  any  other  period,  I  shall  non- 
suit the  respondent. 


Brady,  Appellant — Tracy,  Respondent.  ^     ^^'    ^ 

Ennis 
Spring  Asnzet. 

X  HIS  was  an  appeal  from  a  civil  bill  decree.    The  decree  The  appeal 

,  must  be  lodg^ed 

had  been  pronounced  on  the  last  day  of  the  KiUaloe  sessions,  at  the  same  sea- 

sions  at  ^which 

and   the  appeal  had  been  lodged  at  the  5iar-mt7e-J3r2dC^e  ^e  citII  bill 
sessions,  which  opened  on  the  next  day.  Where  a  da- 

cree  was  pro- 
nounced at  the 

Mr.  CuUinan,  agent  for  the  respondent,  objected  to  the  ^-  "^^^^'^JiLj 
lodgment  of  the  appeal  as  irregular(a).  was  not  lodged 

till  the  B.  ses- 
sions,  which 
T     opoJ^cd  on  the 

Mr.   uConnell,   agent  for   the    appellant,    contra — In  next  day. 
Daly  V.  Donohoe(b),  Mr.  Justice  Burton  thought  that  there  appeal  was 
was  nothing  in  the  statute  to  invalidate  an  appeal  lodged  "^®^"' 
in  this  manner. 


Lbfroy,   B. — This   question   came   lately   before  Mr. 
Justice  Cramptony  who  seems  to  have  given  it  his  fullest 


(a)  Nap.  C.  B.  Dig.  per  Bubhk,  C.  J.         (6)  Nap.  C.  B.  Dig.  81. 


004  CASES  ON  THE  MUNSTER  CIRCUIT. 

1642.  coiiBideratioa(a),  and  m  my  judgment  is  fully  in  acoord- 
B&ABT  ance  with  the  views  which  he  then  expressed,  I  shall 
TmACT.  decide  in  the  same  manner  which  he  did.  I  think  it  of 
importance  that  uniformity  of  decisions  should  prevail  on 
points  of  practice  such  as  this,  in  order  that  practitioners 
should  have  s<mie  certain  rule  to  be  guided  by.  I  shall 
therefore  hold  that  the  appeal  is  irrq;ular;  bmg  of 
opinion  that  it  should  have  been  lodged  in  the 
in  which  it  had  been  pronounced(ft). 


(a)  AnU,  p.  245.  (b)  See  1  Cr.  &  DU.  179. 


1842. 

^'e^    ^  Lessee  Malonk  ».  Spbli^bsst. 

Spring  Atsiza, 

mentTOonthe   J^  HIS  was  an  ejectment  upon  the  title  for  Ae  recovery  of 
^^PJ^    the  lands  of  Baihcraney.     The  defendant  had  taken  defence 

of  part  of  the  foy  the  whole, 
premises 
sought  to  be 
evicted  is  a 

competent  It  appeared  that  the  lands  had  been  originally  in  the 

witness  for  the 

plaintiiF.  occupation  of  six  tenants,  (one  of  whom  was  the  defendant,) 

cross-examme  under  a  lease,  that  this  lease  had  expired,  and  that  on  the 

witnesses  if  he  c^ii^^o^  ^  ^^^^  ^^^^^  ^1^  ^^^  tenants  had  delivered  up 

prodo^  for    possession  except  the  defendant.     On  the  present  trial  the 

the  defendant  ^^^^  attempted  to  be  set  up  by  the  defendant  was,  that  after 

the  expiration  of  the  old  lease,  the  present  lessor  of  the 

plaintiff  had  entered  into  a  parol  agreement  with  him  to  let 

him  the  whole  of  the  lands  for  three  years,  a  period  which 

had  not  yet  expired. 
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For  the  [daintiff  a  witness  was  produced,  who,  bdbg        1842, 
examined  on  the  voire  dire^  stated  that  he  had  been  tenant      Maloks 

under  the  old  lease  of  one  of  the  portions  of  the  lands,  and  Spblubsst. 
that  he  was  still  in  possession. 

Mr.  Freeman^  Q.C.,  (with  whom  was  Mr.  J,  D. 
FitzgerMy)  for  the  defendant,  objected  to  the  competency 
of  this  witness  on  the  ground  of  his  being  in  possession 
of  part  of  the  premises  for  which  the  ejectment  was 
brought. 

Mr.  Pigot^  Q-C,  (with  whom  was  Mr.  James  (yBrien, 
Q.C.,  and  Mr.  John  B,  Greene^)  contra. — The  witness, 
though  he  might  not  have  been  a  competent  witness  for 
the  defendant,  is  a  competent  witness  for  the  plaintiff; 
Lessee  Lady  Headly  v.  Comior{a). 

Lefrot,  B. — On  the  authority  of  the  case  cited  I  shall 
admit  the  testimony  of  this  witness,  but  shall  first  endorse 
his  name  on  the  back  of  the  record. 


One  of  the  witnesses  for  the  plaintiff  being  re-produced 
by  the  defendant  to  prove  handwriting,  and  that  he  had 
been  served  with  a  copy  of  the  ejectment,  was  about  being 
cross-examined  by  the  plaintiff's  counsel,  when  the 
defendant's  counsel  objected  that  the  plaintiff  could  not 
cross-examine  his  own  witness. 

Lbfrot,  B. — I  shall  suffer  this  witness  to  be  cross- 
examined  by   the    plaintiff   if   he   wishes  to  do  so.     By 

(a)  Ante  ^44. 
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1842. 
Malokk 

V. 

Spbllbsbt. 


reexamining   him  at   this   stage  of  the  proceedings  the 
defendant  has  made  him  his  own  witne8s(a). 

Verdict  for  the  plaintiff. 


(a)  According  to  the  old  rule  of  law  a  party  was  not  allowed  to 
discredit  hia  own  witness  (a) ;  and  thns,  where  to  support  a  plea  in  abate- 
ment,  a  witness  was  called  by  the  defendant  to  prore  a  partnership  be- 
tween him  and  the  defendant,  and  this  witness,  contrary  to  expectation, 
denied  the  fact ;  an  answer  made  by  the  witness  in  Chancery,  in  which 
he  had  stated  the  contrary,  was  held  not  to  be  admissible  in  evidence,  as  that 
would  be  allowing  the  defendant  to  impeach  the  credibility  of  his  own 
witness;  Eioer  v,  Baker{h).  Where,  however,  a  witness  by  surprise 
gave  evidence  against  a  party  who  called  him,  that  party  was  held  not 
to  be  precluded  from  proving  his  case  by  other  witnesses,  AUxander  v. 
Gt6jKm(c),  on  the  ground  that  otherwise  a  treacherous  witness  would 
be  enabled  to  defeat  an  honest  case ;  Bithardaon  y.  AUaH{d)» 

How  far  the  old  rule,  mentioned  above,  can  now  be  considered  as  law, 
is  however  a  fair  question  for  doubt.  In  darke  v.  Saffery(^e),  it  was 
held  by  Beti,  C.  J.,  and  in  Pa»tin  v.  Carew^f),  by  AhboH,  C.  J.,  that  if 
a  witness  by  his  conduct  in  the  box,  shows  himself  decidedly  adverse, 
the  party  producing  him  will  be  allowed  to  cross-examine  him ;  and  in 
Wright  V.  BechUt{g\  Lord  Dbnhan,  after  much  consideration,  came  to 
the  conclusion,  that  where  a  witness  gives  evidence  destructive  of  the 
case  which  he  was  called  on  to  prove,  the  party  calling  him  may,  in 
order  to  nentralixe  his  evidence,  show  that  he  had  before  the  trial  given 
to  the  attorney  an  account  of  the  transaction  entirely  different  from  that 
sworn  to  by  him  at  the  trial.  This  decision,  indeed,  was  doubted  by  Mr. 
Baron  Bolland(A)  ;  and  Mr.  Baron  PARKEfi),  Mr.  Justice  £rbkine(A), 
and  Mr.  Justice  Wiohtham(0  have  since  refused  to  follow  it.  But  in 
Dynn  v.  AaUiU{^),  Lord  Dbnman  has  re-affirmed  his  own  decision, 
observing,  "  in  Wright  v.  Beckett,  I  expressed  an  opinion  formed  after 
"  much  consideration,  that  the  plaintiff  might  show  that  the  witness 
'*  had  given  a  different  account  of  the  matter,  by  which  different  ac- 
"  count  he  had  been  induced  to  call  him.     I  remain  of  that  opinion ; 

and  I  think  that,  on  the  same  principle,  a  party  calling  a  witness  may 

examine  him  as  to  any  fact  tending  to  show  that  he  has  been  induced 
"  to  betray  that  party.** 

In    this   state   of  the  authorities,    therefore,    the    law    cannot    be 
considered  as  settled.     It  may  however  be  observed,  notwitstanding 


«< 


c< 


(a)  1  Stark.  Bv.  165 ;  Viner*s  Ab.  M.  a.  (6)  j  Aiamt  r.  Arnold,  12  Mod.  Rep.  979,  per 
Holt,  C.  J. ;  Warrtn  Ha*iing*§  caw,  ibid,  per  T^rknt,  C. 

ib)  a  B.  ft  C.  746.  (A)  Ibid. 

(c)  8  Camp.  656.  (•*)  HoUneertk  t.  ifagof  nj  Dartmtamtk, 

id)  S  Stark.  Rep.  334.  S  H.  &  Rob.  154. 

(e)  1  Ry.  ft  Moody,  136.  ik)  Winter  v.  BuH,  8  M.  &  Roh.  SaS. 
if)  Ibid.  (0  Ibid. 

(f )  1  M.  &  Rob.  414.  (m)  8  M.  ft  Rob.  188. 
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the  decisions  of  the  Me  Judges  who  dissent  from  Lord  Denmam*8 
opinion,  that  that  opinion  would  seem  to  be  the  most  consonant  with 
reason  and  common  sense. 

In  a  criminal  case,  12.  v.  Ohroydf^a),  it  was  held  by  the  twelye  Judges  Spellbsst. 
of  En^and,  that  where  a  witness  upon  a  trial  gives  evidence  contra- 
dictorj  to  facts  contained  in  a  deposition  made  by  such  witness  in  a 
former  proceeding  in  the  same  case,  the  Judge  may  order  such  deposi- 
tion to  be  read  in  order  to  impeach  the  credit  of  a  witness ;  and  the 
reporter  in  that  case  mentions  that  Lord  EUenborouffh  and  Lord  Mom^ 
fidd  said  that  they  thought  the  prosecutor  had  the  same  right.  In  R,  y* 
Moran{]b)t  however,  ten  of  the  Judges  of  Ireland  held,  that  the  prose- 
cutor had  no  such  right. 

But  though  it  may  be  doubtful  whether  a  party  calling  a  witness,  may 
discredit  him  by  evidence  that  the  witness  had  told  a  different  story  on 
another  occasion ;  yet,  it  is  settled,  that  "  a  party  never  shall  be  per- 
*'  mitted  to  produce  general  evidence  to  discredit  his  own  witness"(c) — a 
rule  which  is  assuredly  found  on  good  policy,  "  for  that  would  be  to 
"  enable  him  to  destroy  the  witness  if  he  spoke  against  him,  and  to 

make  him  a  good  witness  if  he  spoke  for  )nnC\d). 


(a)  Ross,  ft  Ryan,  85.  (c)  Bull.  N.  P.  997 :  8  B.  ft  C.  761,  (d)  a. 

(6)  JM>  C.  C.  R.  91.  (d)  Ibid. 


t< 


-,  Appellant — Lord  Kingston^  Respondent. 


1842. 


Limerick 


Spring  Assizes, 

This  was    an    appeal  from  a  decree  in    a   civil  bill  ^^len  an 

ejectment  was 

ejectment.  brought  for 

the  lands  of 

Mr.  Fitzgibbon^  agent  for  the  appellant,  submitted  that  and^e notice' 
the  decree  should  be  reversed  as  there  was  a  fatal  variance  the^Sndsdr ^^ 
between  the  ejectment  and  the  notice  to  quit— in  the  ^^J^'f""'^ 
notice  to  quit  the  lands  being  described  as  the  lands  of  f^^^^ 
Upper  CuOane  Mountain^  which,  in  the  ejectment,  they***»^- 
were  called  the  lands  of  Upper  CuUane.  Langfield  C. 
B.  P.  (a). 


(a)  Page  104. 


2  M 
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1842.  Mr.  James  S.  Green^  contrcu — A  variance  between  the 

ejectment  and  the  notice  to  quit  is  ^not  material,  unless  it 

Kingston,  appears  that  the  defendant  was  misled  thereby  (a).  In  the 
present  case  the  defendant  could  not  have  been  misled  as 
the  denomination  of  land  in  his  possession  is  Upper  CnUanCy 
and  not  Upper  CuUane  Mountain,  and  therefore  when  the 
notice  to  quit  was  served  upon  him  he  must  have  known 
what  lands  were  meant. 

Lefroy,  B. — I  think  that  the  point  now  made  is 
good,  and  that  the  decree  below  must  be  reversed.  In  my 
opinion  it  would  be  a  most  unsafe  rule  to  act  upon  that 
in  every  case  of  a  clear  variance  between  the  notice  to  quit 
and  the  ejectment :  an  inquiry  should  be  instituted 
to  see  if  the  party  was  ndsled  thereby.  An  ejectment 
should  correspond  with  the  notice  to  quit,  and  the  notice 
to  quit  with  the  ejectment.  It  is  admitted  that  there  are 
two  distinct  denominations  of  land,  one  called  Upper  CuUaney 
and  the  other  Upper  Ctdlane  Mountain.  A  party  cannot  be 
permitted  to  serve  a  notice  to  quit  Blackacre  and  to 
bring  an  ejectment  for  Whiteacre.  If  that  were  so,  the 
lands  need  not  be  at  all  described  in  the  notice  to  quit ;  and 
I  know  of  no  authority  which  says,  that  a  notice  signed  by 
a  landlord,  requiring  his  tenant  to  quit  on  a  certain  day  all 
the  lands  of  his,  the  landlord's,  in  his  the  tenant^s  posses- 
sion, would  be  good,  which  is  in  fact  what  the  argument 
in  the  present  case  amounts  to.  A  notice  to  quit  is  to 
determine  a  contract  between  landlord  and  tenant,  and  it 
therefore  should  contain  sufficient  certainty,  or  otherwise  a 
landlord  could  play  fast  and  loose  with  a  tenant. 

Decree  reversed. 

(a)  Fergusons  Practice,  530. 
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1842. 

Walshe,  Appellant — O'Keefe,  Respondent.  ^ — ^-tt — ^ 

Limerick 
Spring  Aasizea. 

L  HIS  was  an  appeal  from  a  civil  bill  decree.  ^  »  <^^^  Wll 

appeal,  a  re- 
cogniEance 
entered  into 

When  the  recognizance  of  appeal  was  produced  it  by  a  marks- 
appeared  that  the  party  who  entered  into  it  was  a  marksman,  have  an  at. 
and  that  there  was  no  attesting  witness.  nes^^  ^ 


Mr.  BoycBy  agent  for  the  respondent,  objected  to  the 
recognizance,  on  the  ground  that  no  suit  could  be  main- 
tained upon  it. 

Mr.  Fitzffibbaih  agent  for  the  appellant,  contra. — The 
recognizance  is  signed  by  the  Assistant  Barrister,  and  that 
is  sufficient. 

Lefrot,  B. — I  cannot  allow  this  objection.  The 
Assistant  Barrister's  name  appears  at  the  foot  of  the 
recognizance,  and  I  must  presume  that  he  did  his  duty, 
and  saw  it  properly  acknowledged  by  the  party  making  it. 

Objection  oyerruled(a). 


(a)  In  Lcngfidd'B  C.  B.  P.  73,  it  is  laid  down  that  a  recognizance 
nted  not  be  signed  by  the  party  making  it ;  but  see  Jagoe  y.  Danovanf 
infra^  322. 
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'    ^  Odbll,  Appellant — Hates,  Respondent. 

iMMrick 
Sprwg  AMtizeg. 

The  number     1  HIS  WHS  an  appeal  from  a  civil  bill  decree. 

is  a  part  of 
the  recogni- 
lanoe,  and  an 

omission  to  Mr.  Delmeffe,  agent  for  the  respondent,  objected  to  the 

fatal  defect,  form  of  the  recognizance(a),  on  the  ground  that  it  had  no 

from  th?'  number,  as  required  by  the  statute,  and  cited  a  case  decided 

by^ele^-  ^V  ^  Lordship,  at  Etmisy  a  day  or  two  before. 

lature  for 
ciril  bill  ap- 
peals, m^ess  a      Mr,  O^Shattghnessyj  for  the  appellant. — This  objection 

oal  departure,  is   untenable,   both   upon   authority  and   upon  principle. 

not  altering  •      i       i  i 

the  sense,  The  alSzing  a  number  to  a  recognizance  is  the  duty  of  the 
Clerk  of  the  Peace.  The  only  use  of  it  is  for  Ids 
convenience.  In  practice  when  a  party  and  his  sureties 
enter  into  a  recognizance  it  is  handed  back  to  the  Clerk 
of  the  Peace,  who  then  numbers  it  conformably  with  the 
decree  from  which  the  appeal  is  made.  If,  then,  such  is 
the  practice,  why  should  a  party  be  made  answerable  for 
the  act  of  the  officer  ?  and,  more  particularly,  why  should 
a  defendant,  since  the  niunber  of  the  recognizance  depends 


(a)  The  form  of  the  reoognixanoe  given  by  the  statue  (86  Geo.  III. 

0.  25)  is  as  follows : — 

No.  — .  Connty  of 

to  wit.  /     !-•  M.,  of ,  in  the  County  of 

-,  acknowledges  himself  to  be 
A.  B.  of  &c.,  ^indebted,  Ac,  &c. 

Plaintiff: 

C.  D.  of  fcc, 

Defendant. 
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on  the  number  of  the  decree,  which  follows  the  number        1842. 

^^^ — ' ' 

of  process — the  plaintiff's  document — who  might  choose      O'Dbll 

to   withhold  it  ?      In    Harkin    v.  Kelly^a)   Mr.   Justice       Hates. 

Burton  held  that  the  omission  of  the  Clerk  of  the  Peace  to 

sign  the  recognizance,  (though   the  form  given   by  the 

statute  required  his  signature),  did  not  vitiate  it,  as  the  act 

was  in  that  respect  only  directory,  and  the  omission  of  a 

ministerial  officer  ought  not  to  be  visited  on  the  party. 

Again,  the  omission  of  the  number  of  the  recognizance 
is  a  purely  technical  error,  and  does  not  affect  the  right  of 
a  party  to  sue  upon  it ;  and  as  this  is  the  case  it  comes 
within  the  recent  statute(£),  and  is  a  fit  subject  for 
amendment. 

On  authority,  also,  the  objection  cannot  be  sustained. 
Here  the  act  is  merely  directory,  and  as  that  is  the  case, 
it  need  not  be  strictly  followed;  Harkin  v.  Kelly. 
Even  when  the  act  was  not  strictly  directory,  a  departure 
has  been  held  not  to  be  fetal.  The  31  Geo.  III.  c.  31,  is 
very  stringent  with  regard  to  the  necessity  of  the  addition 
of  the  places  of  residence  of  the  plaintiffs  and  defendants. 
If  omitted  in  any  civil  bill  or  decree,  it  declared  them 
void ;  and  yet  in  Longfield^  C.  B.  P.(c),  a  case  is  stated 
to  have  been  decided  by  the  twelve  Judges(<f,)  in  which  the 
omission  of  the  addition  of  the  residence  of  the  plaintiff 
was  decided  not  to  be  fetal.  The  civil  bill  was  entitled  in 
that  case — "  The  Honorable  Arthur  Moore,  plaintiff — 
James  Lee,  of  Maryborough,  coachmaker,  defendant." 
There   was   no  addition   of  degree  or   residence   to   the 


(a)  Nap.  C.  B.  79.        (6;  6  &  7  Wm.  IV.  c.  15.         (c)  Page  40. 

((f)  But  not  unanimously)  ibid. 
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1842.  plaintiff,  and  yet  the  civil  bill  was  held  good.  That, 
therefore,  is  a  fortiori  case  in  the  present  instance.  More- 
over, there  is  nothing  better  established  than  that  the  forms 
given  by  the  statute  for  regulating  civil  bill  proceedings 
are  not  unbending,  and  that  a  departure  from  them  will 
not  be  fatal,  provided  the  departure  is  not  a  substantial 
one;  Keogh  v.  Browne{a)^  Curran  v.  Shee(b)f  Fox  v. 
M*Tieman(c),  Here  the  departure  is  surely  not  a 
substantial  one. 

But  even  if  in  strict  law  the  omission  of  a  number  is  a 
fatal  departure  in  a  recognizance,  yet,  on  the  principle  that 
"  communis  error  facit  jn^\d)j  it  should  not  be  held  to  invi^ 
lidate  the  present  appeals,  as  it  has  come  upon  Civil  Bill 
practitioners  by  surprise.  In  Riordan  v.  Dwyer(e\  when 
an  objection  was  raised  which  would  have  thrown  out  most 
of  the  appeals  in  the  then  assizes,  Mr.  Justice  Perrin  said, 
that  he  would  not  then  allow  the  objection  to  prevail, 
though  he  would  do  so  at  future  Assizes. 

Mr.  Delmege  in  reply. — A  number  is  necessary  to  a  recog- 
nizance for  otherwise  if  there  were  two  decrees  between  the 
same  parties  for  the  same  amount,  but  for  different  causes 
of  action  and  an  appeal  only  in  one  of  them,  it  would  be 
impossible  without  a  number  to  say  to  which  decree  the 
the  recognizance  of  appeal  was  to  apply. 

Lefrot,  B. — I  have  given  this  case  the  best  consideration 
which  I  could;  and,  notwithstanding  the  able  argument 
which  I  have  heard,  I  must  say,  that  I  still  retain  the  same 


(a)   1  C.  &  D.  C.  C.  214.  (6)  1  C.  &  D.  C.  C.  131, 

(cj  LoMif.  C.  B.  Pr.  73.  {d)  As  to  this  maxim,  see  antt 

(0  ^n<e22.  412,  n.  (d). 


SPRING  ASSIZES,    5  VICT,  513 

opinion  which  I  expressed  in  Ennisy  that  the  objection  now  1842. 
raised  is  a  good  objection.  The  legislature  has  thought 
proper  to  give  a  form  for  a  recognizance  of  appeal  in  Civil 
Bill  proceedings,  and  I  cannot  see  the  use  of  prescribing  a 
particular  form,  if  that  form  be  not  adhered  to.  For  my 
part,  I  feel  that  I  can  neither  add  to  it  or  depart  from  it. 
The  form  is  part  and  parcel  of  the  Civil  Bill  Act,  and 
must  be  adhered  to  in  all  points  or  in  none.  The  number 
forms  part  of  that  form,  and  therefore  it  ought  not  to  be 
omitted.  There  is  a  blank  left  for  it  to  be  filled  up  in 
like  manner  as  there  is  for  the  name  of  the  plaintiff  and 
defendant,  and  other  particulars.  The  necessity  or  expe- 
diency of  that  number  is  not  for  me  to  consider.  The 
legislature  have  thought  it  both  necessary  and  expedient, 
and  I  am  bound  by  their  opinion.  In  the  course  of  the 
argument  much  has  been  said  about  material  and  imma- 
terial departures.  I  know  of  no  such  distinction.  The 
law  has  prescribed  certain  forms,  and  therefore  every 
part  is  material.  In  every  case  of  departure  to  enter 
into  an  inquiry,  whether  the  particular  departure  is 
material  or  immaterial,  would  be  productive  of  endless 
confusion.  Practitioners  would  have  no  certain  rule  by 
which  they  would  be  guided.  Each  Judge  would  take 
different  views  as  to  what  was  material  or  not,  and  the 
result  would  be  most  mischievous,  as  it  would  lead  to 
uncertainty  and  litigation.  On  the  other  hand,  if  the  form 
be  adhered  to  every  one  knows  what  he  is  about,  and  there 
can  be  no  conflicting  decisions.  The  form  too  is  a  simple 
one  and  can  be  easily  followed. 

With  respect  to  what  has  been  said  about  the  use  of  a 
number  to  a  recognizance,  I  have  said  before,  we  cannot 
enter  into  that  subject  here,  as  the  legislature  has  thought 
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1842.  proper  to  require  it.  But  even  if  that  question  was  open 
on  the  present  occasion,  I  should  say,  that  a  number 
is  highly  useful  as  a  means  of  identification.  In  a  case 
which  lately  came  under  my  own  observation,  the  officer  for 
want  of  a  number,  had  to  hunt  through  two  or  three  hundred 
numbers  and  documents  to  get  at  the  proper  recognizance, 
and  that  was  productive  of  great  loss  of  time  to  the  Court. 
It  is  true,  it  may  be  said,  that  there  may  be  other  means  of 
identification  of  a  recognizance  in  such  a  case  as  that  which 
has  been  put  by  the  agent  for  the  respondent ;  but  then 
why  not  adopt  the  easy  and  simple  means  which  the  legis- 
lature has  pointed  out  ? 

The  learned  counsel  for  the  appellant  has  called  upon 
me,  if  I  should  still  remain  of  opinion  (as  I  do)  that  the 
want  of  a  number  is  a  fatal  objection  to  the  recognizance, 
either  to  amend  the  present  recognizance,  or  at  least  to 
suffer  the  objection  not  to  prevail  on  the  present  occasion. 
Neither  of  these  courses  can  I  adopt.  In  my  opinion 
a  recognizance  is  not  a  subject  of  amendment(a),  as  it 
is  a  document  which  may  be  sued  on  hereafiier,  and 
with  respect  to  allowing  the  present  appeals  to  go  on, 
I  do  not  think  that  I  have  any  power  to  do  that  The 
respondent  has  called  for  my  judgment  on  a  question  of 
law,  and  to  the  benefit  of  that  judgment  he  is  entitled ; 
I  cannot  look  to  the  consequences.  Besides,  I  do  not 
think  that  I  ought  to  look  with  any  favour  on  appeals, 
for,  from  what  I  see  of  them,  I  must  say,  the  power  of 
appeal  in  civil  bill  proceedings  is,  in  my  opinion,  much 
too  flippantly  exercised. 


(a)  See  Shiel  v.  Murphy ^  ante  485»  where  Baron  Richards,  in  a  simi- 
lar case  held,  that  a  recognizance  cannot  be  amended. 
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On  the  whole  then,  I  am  of  opinion  that  the  decree  below  ^342. 
must  be  affirmed,  the  present  appeal  being  irreg^ular.  As  I  o*Dsll 
have  said  before,  there  can  be,  in  my  opinion,  no  departure  Hatbs. 
from  the  forms  given  by  the  statute  for  Civil  Bill  appeals, 
and  I  cannot  enter  into  the  question  whether  a  particular 
departure  is  a  substantial  one  or  not.  If  a  contrary  rule 
were  to  prevail,  can  any  one  tell  me  where  I  should  draw 
the  line — a  line,  I  mean  of  a  tangible  discernible  nature, 
which  would  apply  to  every  case  ?  Formerly  Courts  of 
Equity  used  to  inquire,  on  questions  concerning  the 
execution  of  powers,  whether — when  a  particular  execution 
of  a  power  was  not  in  exact  conformity  with  the  power 
itself — ^the  departure  was  material  or  not ;  but  experience 
has  taught  them  to  alter  their  practice,  and  they  now 
hold  that  every  power  must  be  executed  in  exact  confor- 
mity with  its  provisions.  And  that  certainly  is  the  proper 
rule,  and  upon  that  principle  I  shall  act  now.  It  has  been 
said  that  the  affixing  a  number  to  a  recognizance  is  the  act 
of  the  officer.  I  find  that  that  is  disputed,  and  I  cannot 
see  why  that  blank  should  not  be  filled  up  by  the  attorney 
of  the  party,  as  weU  as  all  the  other  blanks  in  the  form 
given  by  the  Act.  But  if  it  be  otherwise,  the  party 
injured  by  its  omission  can  suffer  no  wrong,  for  he  has  his 
remedy  against  the  officer. 

Decree  affirmed. 
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1842. 

Anontmous. 


,-—     ■ 

Limerick 


Spring  Asiizea, 

Appeals  in        1  HIS  was  an  appeal  from  a  civil  bill  decree. 

oiyU  bill  pro- 
ceedings 

should,  in  ge-       On  opening  the  case  it  appeared  that  there  was  no  point 

neral,  be  con- 
fined to  cases  of  law  in  it — that  there  was  no  new  evidence — and  that  the 

of  law  are  in-  sole  ground  of  appeal  was  dissatisfaction  with  the  Assistant 

where  new       Barrister's  decision  on  the  facts. 

evidence  has 

been,  disco- 

vered,  which  Lefroy,  B. — If  the  parties  wish  it  I  shall  go  on  with 
power  of  the  ^^  <^^^ '  ^^^  ^  P^^  them  notice  that  my  determination 
Sff^at^e  '  ^"^  ™^®*  likely  be  in  accordance  with  that  of  the  Assistant 
wh™Si***^**^'  Barrister.  In  a  case  of  mere  conflicting  evidence,  I  should 
question  is  a    \^  y^^  unwiUlnfif  to  set  up  my  judirment  in  opposition  to  his. 

mere  question  ^  °  r     /  j   ^-o  rr 

of  fact,  the      At  the  best,  if  I  were  to  reverse  his  decision,  it  would  be  but 

Judge  should 

be  slow  to  dis-  the  judgment  of  one  man  in  opposition  to  that  of  another 

turb  the  As- 

sisUnt  Barris-  upon  the  weight  of  evidence.  In  my  opinion  the  legislature 
never  contemplated  such  a  state  of  things.  The  power  of 
appeal  they  meant  to  be  exercised  sparingly,  except 
in  cases  where  points  of  law  are  involved,  or  where 
new  evidence  has  been  discovered.  To  hold  the  con- 
trary would  be  to  encourage  litigation,  and  would  be 
productive  of  the  worst  consequences.  Whenever  I  find 
that  the  question  on  appeal  is  a  mere  question  of  fact,  and 
that  no  new  evidence  is  brought  forward,  or,  that  the  new 
evidence  which  is  brought  forward  was  in  the  power  of  the 
party  below,  I  shall  not  (as  a  general  rule)  reverse  the 
Assistant  Barrister's  decision,  more  particularly,  as  if  he 
had  thought  the  question  one  of  difficulty  he  might  have 
had  the  assistance  of  a  Jury. 

Decree  affirmed. 
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Lessee  Lord  Kingston  w.  William  Dwter.  Limerick 


Spring  Anixn. 

In  this  case,  upon  the  jury  beins:  called  over,  the  defendant  put  in  the  Quafre,  Wliether 
*    ^  ^     J  ^  *^  the  18th  section 

following  challenge,  but  the  point  did  not  receiye  any  decision,  the  Court  of  the  Jury  Act 

(8  OK  4   Win*   1  Ta 

haying  allowed  the  demurrer  pro  forma.     As  the  pleadings  howeyer  may  c.  91)  ia  direetorf 

or  niBodfttory  ? 
be  useful,  it  has  been  thought  advisable  to  insert  them  here. 

The  challenge  was  as  follows  : — 


« 


And  now,  this  day  to  wit,  on  the  twenty-fifth  day  of  February(a),  in 
the  year  of  our  Lord,  one  thousand  eight  hundred  and  forty-two,  come 
"  as  well  the  plaintiff  as  the  defendant,  by  their  respective  attomies,  and 
"  the  Jurors  of  the  Jury  empanneled  abo  come,  and  thereupon  the  said 
defendant  challengeth  the  array  of  the  said  panel,  because  he  saith, 
that  the  said  jurors  so  empanneled  as  aforesaid  were  not,  nor  was  any 
"  of  them,  nor  was  any  juror  of  the  said  county,  summoned  six  days  at 
"  least  before  the  said  twenty-fifth  day  of  February,  one  thousand  eight 
"  hundred  and  forty-two,  to  serve  on  the  same  Jury,  or  on  any  Jury,  in 
"  any  cause  in  the  said  Court  of  Nisi  Prhu,  at  the  said  Assizes,  for  the 
**  trial  of  any  issue  therein,  by  virtue,  or  in  pursuance,  of  any  writ  or 
'*  order  in  that  behalf,  made,  provided,  or  issued  in  that  behalf,  and  this 
"  the  said  defendant  is  ready  to  verify ;  wherefore  the  said  defendant 
"  prays  judgments,  and  that  the  said  panel  may  be  quashed  and  so- 
forth(6). 

«*  D.  R.  Kane. 
"  Michael  Fiizgibbonf  Defendant's  Attorney." 

To  this  challenge  the  following  plea  was  put  by  the  plaintiff's 
counsel: — 

"  And  the  said  plaintiff,  in  reply  to  said  challenge,  saith,  that  the  said 
*'  panel  ought  not  to  be  quashed,  because  he  says  that  divers  Jurors  of 
*'  the  said  county,  to  wit  the  Jurors  mentioned  in  the  said  panel,  were 


(a)  The  CommiMlon  opened  nn  that  day  In  Limerick.  The  challenge  WM  put  in  in 
th«  middle  of  the  Aiaites. 

(6)  a  ft  4  Wm.  IV.  e.  91,  s.  18>.'*  And  be  it  farther  enacted,  that  the  aummont  of 
■VBKT  man  to  aerre  on  any  Jury,  common  or  apecial,  in  any  of  the  Courta  aforeeidd, 
shall  be  made  by  the  proper  officer  alz  daya,  at  least,  before  the  day  on  which  the  Jory 
is  to  attend,  by  showing  to  the  man  to  be  sammoned,  or,  in  case  he  shall  be  absent  from 


618  CASES  ON  THE  MUNSTER  CIRCUIT. 


1843.  "  mmmoned  to  serre  on  a  Jury,  in  a  certain  caoBOy  in  the  said  Court  of 


KuraeroN       "  Aut  prius,  at  the  said  Assises,  to  wit,  the  eanse  wherein  one  Harrff 


«. 


DwTBH.  "  Vane  was  plaintiiF,  and  one  Mkhad  Mwrney  defendant(a),  for  the  trial 
"  of  the  issue  in  the  said  cause,  by  rirtne  and  in  pursuance  of  a  certain 
"  writ  of  DutringoM  in  that  behalf,  six  days  at  the  least  before  the  twenty. 
*'  fifth  day  of  February,  in  the  year  last  aforesaid  to  wit,  at  Lmeriek 
**  aforesaid,  and  this  he  is  ready  to  Tcrify ;  wherefore  he  prays  judgment 
"  if  the  said  panel  ought  to  be  quashed  and  soforth. 

"  8.  COIXINS." 
To  this  plea  the  following  replication  was  put  in : 

'*  And  the  said  defendant,  WUIiam  Dwyer,  comes,  and  saith  that  the 
"  said  panel  ought  to  be  quashed,  because  he  saith  that  thirty-siz(6)  of 
"  the  Jurors,  mentioned  in  said  panel,  in  the  said  pleading  of  the  said 
*'  plaintiff  above  mentioned,  were  not  summoned  to  serve  on  a  Jury  in 
"  the  said  cause,  in  the  pleading  mentioned  for  the  trial  of  the  issue  in 
*'  the  said  cause,  by  virtue  and  in  pursuance  of  the  writ  of  didringm,  in 
"  the  said  pleading  mentioned,  six  days  at  the  least  before  the  said 
"  twenty-fifth  February,  one  thousand  eight  hundred  and  forty-two,  in 
"  manner  and  form  as  the  plaintiff  hath  aboye,  in  said  pleading  alleged ; 
"  and  this  the  said  defendant  prays  may  be  inquired  of  by  the  country, 
**  and  soforth. 

D.  R.  Kane. 
*'  Mu^ael  FUzgibbon,  Defendant's  Attorney. 

To  this  replication  the  following  demurrer  was  put  in : — 


the  obobI  place  of  hie  abode,  by  learing  with  Mmie  penon  there  inhabltiiif  •  a  note  in 
writing  under  the  hand  of  the  Sheriff,  Sab.Sherlff,  or  other  proper  officer,  oonttf  oiflf  the 
■nbitance  of  such  summons.'* 

(a)  This  was  a  fictitious  case.  It  appeared  that  the  practice  of  the  sheriff  was,  aa 
soon  as  he  received  one  diHrhiga»,  (or  if  he  did  not  receive  any  In  time)  to  soaunon  all 
the  Jorors  of  the  county  by  a  summons  entitled  in  a  firtttiona  caose. 

(6)  3  ft  4  Wm.  IV.  c  91,  s.  1&~"  And  be  it  farther  enacted,  that  every  sheriff  or 
other  minister,  to  whom  the  return  of  Juries  for  the  trial  of  iesuee  before  any  Court  nf 
Assise  or  Ifui  Frhu,  in  any  county,  dty,  or  town  of  Irekmd,  may  belong,  shall,  upon 
his  return  of  every  writ  of  wavrv  faeiat,  (unless  in  eaosas  intended  to  be  tried  at  Bar, 
or  in  cases  where  a  special  Jury  shall  be  struck  by  order  or  rule  of  Court,)  annex  a 
panel  to  the  said  writ,  rootaluing  the  names,  together  with  the  places  of  abode,  and 
additions  of  a  competent  number  of  Jurors  named  in  the  Jnrora-book ;  and  that  the 
names  of  the  same  Jurors  shall  be  inserted  in  the  panel  annexed  to  every  «eatr«  fiteku 
for  the  trial  of  all  issues  at  the  same  Assises  or  Sessions  of  Niei  Prim,  in  sudi  coanty, 
dty,  or  town,  tekiek  tuimber  ef  Jurpra  rikaUnat  be  ten  than  thirtjf.eix,  nor  mors  thsn 
sixty,  unless  by  the  direction  of  the  Judges  appointed  to  hold  the  Assises  and  Sessioai 
of  Siei  Priut,  in  the  same  county,  city,  or  town,  or  one  of  them,  who  are  or  is  hereby 
empowered,  by  order  under  their  or  his  luuids  ur  hand,  to  direct  a  grcato'  or  lesser 
number ;  and  then  such  number,  as  shall  be  so  directed,  shall  be  the  number  to  be 
returned ;  and  such  Jury,  so  returned,  shall  be  competent  to  try  all  the  Issues  at  that 
Assises  or  Session  of  Nisi  Pritu,"  fte.  Ac 
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"  And  tlie  saud  plaintiiF,  as  to  the  replioatioii  of  the  said  defeadaat  to 
the  plea,  pleaded  by  the  said  plaintiff,  in  answer  to  the  said  challenge 
of  the  array  of  the  said  panel,  saith,  that  the  same  is  not  sufficient  in 
law  to  hare  the  said  panel  quashed.  And  the  said  plaintiff,  according 
to  the  Ibnn  of  the  statute  in  snch  case  made  and  prorided,  shows  to 
the  Court  the  following  causes  of  demurrer,  that  is  to  say,  that  the 
issae  thereby  tendered  is  too  large  and  improperly  taken ;  and  also 
that  the  said  replication  is,  in  other  respects,  uncertain,  informal,  and 
insufficient,  and  soforth,  and  this  he  is  ready  to  Terify;  wherefore  he 
prays  judgment,  and  that  the  said  challenge  may  be  over-ruled.** 
The  demurrer  was  projbrwui  allowed,  and  the  trial  proceeded  with(a). 


IMIL 


KiMoeroN 
DwYsm. 


(a)  On  the  nil|J«ct  of  diaUengliif  the  smy  in  dril  eeaes  tee  Bnmn«  ▼. 
amU  ISi,  and  the  caeee  there  dted.    As  to  the  praotioe  upon  the  ■aliJect  tee  1  Ftrgmom, 
Fr.  315. 0<  wy.,  and  A.  t.  Bdmmds,  4  B.  &  Aid.  471. 


Cardiff,  Appellant — Peircy,  Respondent.  ^""TT^ — ^ 

Sprmff  Auixei, 

X  HIS  was  an  appeal  from  a  civil  bill  dismiss.     The  civil  Quaere ?_ 

Whether  bil- 

bill  was  brought  for  the  recovery  of  £4,  for  the  use  of  a  liards  are  an 

uawftU 


Billiard  table. 


game* 


Mr.  John  (yHara^  for  the  respondent.  The  dismiss  must 
be  affirmed.  Billiards  is  an  unlawful  game,  and  therefore  a 
party  cannot  recover  for  the  use  of  a  billiard  table.  In 
Crisp  V.  ChurchiU(a)  it  was  held  by  Chief  Justice  Eyre 
that  a  party  could  not  recover  for  the  use  and  occupation 
of  a  lodging  which  he  had  set  for  the  purpose  of  prostitu- 
tion ;  and  in  Girardy  v.  Ricltard8<m(b\  Lord  Kenyon  laid 
down  the  law  to  be  clear  that  no  action  could  be  main- 
tained upon  a  contract    which    was    contra    banos  more$. 


(a)  I  Bos.  k  Pul.  340. 


(6)  1  Esp.  12. 
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1842.  The  policy  of  the  legislature  has  ever  been  to  prevent 
gambling(a),  and  Judges  should  endeavour  to  carry  out 
that  policy.  In  the  present  case,  moreover,  we  shall  prove 
if  necessary,  that  not  only  were  Billiards  played  at  the 
tables  of  the  appellant,  but  that  also  other  gambling  was 
carried  on  there,  and  betting  allowed  and  practised. 

Mr.  Copprnger^  cofi^a.--»Billiards  is  a  lawful  game,  R.  v. 
Bedfordip).  As  to  the  hxX  of  gambling  being  permitted 
at  the  appellant's  table,  we  deny  that. 

Lbfboy,  B. — Ijoftus  is  but  of  very  slight  authority. 
However,  I  shall  not  decide  now  whether  billiards  are 
lawful  or  unlawful,  but  shall  allow  the  case  to  go  on ;  for 
if  the  statements  of  the  respondent's  counsel  be  proved, 
the  appellant  cannot  recover. 

The  case  went  on,  and  the  dismiss 
was  affirmed  on  other  grounds. 


(a)  6  Anne^  C.  17 ;  11  Anne,  C.  5.  (6)  Loft.  29. 
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Blennerhasset,  Appellant — Sullivan,  Respondent. 

1  HIS  was  an  appeal  from  a  ciyil  bill  decree. 

The  recogfnizance  was  entitled  in  the  margin  ^^  Ellen 
Sullivan  of  Barish,  in  the  county  of  Keny,  widow, 
plaintiff — John  Blennerhasset  of  ArtohtiSy  in  the  county  of 
Kerrt/j  farmer,  defendant."  The  affidavit  was  entitled 
^*  Etten  Sidlivanj  plaintiff — John  BUnaerhasset,  defendant.'* 


The  Agent  to  the  respondent  objected  to  the  affidavit, 
as  being  informal ;  Longfield^  C.  B.  Dig.(a). 


1842. 

TrcjZ 
Spring  Assizes. 

Civil  biU  ap. 
peal.     The  re- 
oog^nisanoe 
was  entitled 
"  A.  B.  of  C, 
in  the  countj 
of  D.  plaintiff; 
E.  F.  of  O.  m 
the  county  of 
D.  defendant." 
The  affidayit 
was  entitled 
"  A.  B.  plain, 
tiff:  CD.  de- 
fendant.'* 
J7(rfcf  sufficient. 


Mr.  Hickson,  amicus  curi<B^  mentioned  a  case  decided  by 
Mr.  Serjeant  Goold^  at  Traleey  in  the  Spring  Assizes,  1829, 
in  which  it  was  held  that  the  omission  of  the  descrip- 
tion of  the  parties  in  the  entitling  of  an  affidavit  was 
immaterial. 

ToRRENS,  J. — I  consider  that  it  sufficiently  appears 
here  that  the  affidavit  is  made  in  the  same  cause  as  that  in 
which  the  recognizance  was  entered  into,  and  I  shall  there- 
fore allow  the  appeal  to  go  on(&). 

Objection  overruled. 


(a)  Page  70. 


(6)  Sed.  vide  Clarke  ▼.  Adams,  anU  284. 
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The  Dean  and  Chaftbr  of  the  Cathedral  Church  of 
18^2-  Saint   Fin  Bar,    Cork,   Appellants — John    Hawkins, 

Cork 


o   .  ^ V  .  Respondent 


CiTUbiUap. 

peal.    A  no-   XHIS  was  an  appeal  from  a  civil  bill  decree. 

tice  to  prodaoe  ^  '^ 

a  document  at 
the  seflsioDB 

18  also  a  no-  A  notice  to  produce  a  lease  at  the  Sessions  below  had 
dnoe  it  on  the  been  originally  served,  but  no  new  notice  had  been  served 
newnotioe U^ for  the  purpose  of  the  present  appeal.  A  question  having 
neoeasary.       ly^n  ^g  to  whether  this  notice  was  sufficient  to  entitle 

secondary  evidence  of   the  contents   of  the  lease  to  be 

admitted. 


ToRRENS,  J.  I  think  that  no  new  notice  was  necessary, 
and  that  the  original  notice  is  sufficient.  If  the  party  does 
not  produce  the  lease,  I  shall  allow  secondary  evidence  to 
be  given  of  its  contents. 
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Jagob,  Appellant — Donovan,  Respondent.  Cork 

Spring  Assizes, 

This  was  an  appeal  from  a  civU  biU  decree.  ^'^  '"'^'P- 

cog^zance 
must  be  signed 

Mr.  ScatUan^  for  the  respondent,  objected  to  the  form  of  ^y  ^^^  V^^y 

who  enters 

the  recogni2anee,  it  not  having  been  signed  by  the  party  into  it. 
making  it. 


Mr.  Greffffi  agent  for  the  appellant,  contra. 
ToRRENS,  J.  allowed  the  objection(a). 


(a)  But  see  Lcngfidd,  C.  B.  P.  p.  73,  where  it  is  laid  down  that  a 
reoognizance  need  not  be  signed  by  the  party  entering  into  it. 


1842. 

Clark  r.  White.  ^ 


Cork 
_,  Spring  Assizes, 

±  HIS  was  an  action  of  trover.  ^j^^^^  ^  ^^ 

fendant's  coun- 

Mr.  Piffoiy  Q.  C.  (with  whom  were  Mr.  CoUinSy  Q.  C,  dress  to  the  ~ 
and  Mr.  Browne^  having  stated  the  case  for  the  defendant,  document 
declined  to  call  any  witnesses,  but  offered  in  evidence  Rj^a^issiWe 
record  of  a  claim  of  property  to  the  goods  in  question,  J."  Y'^nl"^ 
which  had  been  tried  before  the  Recorder,  and  which  he  »llowo<i. 
had  stated  to  the  jury  in  the  course  of  his  address.     This 
evidence,  however,  having  been  objected  to  by  the  other 
side,  was  rejected  by  the  learned  Judge. 

2  N 
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1642.  Mr.  Henn,  Q.  C.  (with  whom  were  Mr.  Bennett,  Q.  C. 

Clark       Mr.  Freeman^  Q.  C.  and  Mr.  Forsayth,)  for  the  plaintiff^ 
White.      submitted  that  imder  the  circumstances  he  was  entitled  to 
the  general  reply. 

Mr.  CottinSf  Q.  C.  contra. — In  JNichoUs  v.  Murray{a)y 
it  was  held  that  if  a  counsel  reads  a  letter  which  is  inad- 
missible in  evidence^  no  reply  will  be  allowed.  Here  the 
record  which  we  stated  to  the  Jury,  and  which  we  offered 
in  evidence,  has  been  rejected,  and  therefore  the  plaintiff 
is  not  entitled  to  the  reply. 

Lefrot,  B. — The  plaintiff  has  no  right  to  reply  in  this 
case,  and  I  shall  not  therefore  allow  him(£). 


(a)  For  the  practice  respecting  the  reply  in  dyil  cases,  see  ante  251, 
n.  (a).  See  also  Harvey  r.  MitcheQ{a)t  where  it  was  held,  that  where  a 
document  is  called  for  after  notice  to  produce  by  the  plaintiff,  the  de- 
fendant may,  during  the  plaintiff's  case,  produce  evidence  to  show  that 
the  document  was  lawfully  out  of  his  possession,  and  such  eyidence  gires 
the  plaintiff's  counsel  no  right  to  reply. 

(6)  In  Barren  y.  NichoU<m(b),  it  was  yery  much  doubted  if  the  Court 
would  grant  a  new  trial,  when  the  Judge  at  Nisi  IVt'iu  allowed  a  party 
to  reply,  who  had  no  right  to  do  so.  The  better  opinion  now,  howeyer, 
seems  to  be  that  it  will.     See  Haekman  v.  Femie(c), 


(a)  2  M.  &  Rob.  366.  (»)  1  M.  ft  Rob.  SOI  (e)  8  M.  ft  W.  511. 
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CROWN  SIDE. 


Anne  M^Namara's  Case. 


1842. 


I  HE  prisoner  was  indicted  for  poisoning  her  husband. 

It  appeared  that  the  medical  man  who  made  the  post 
mortem  examination  of  the  deceased  had  deposited  the 
contents  of  his  stomach  in  a  ewer  for  the  purpose  of  having 
it  analysed  by  a  chemist,  and  had  given  it  in  charge  to  the 
police.  It  further  appeared,  that  whilst  in  their  charge  it 
had  been  poured  into  bottles,  which  were  corked,  and 
afterwards  analysed,  and  that  some  arsenic  was  found 
in  it. 

At  the  close  of  the  case  for  the  prosecution, 

Mr.  Robert  F,  Muttins  addressed  the  Jury  for  the 
prisoner,  and  in  the  course  of  his  address,  amongst  other 
things,  pressed  upon  them  the  fact  that  it  had  not  been 
proved  that  the  bottles  into  which  the  contents  of  the 
stomach  were  poured  were  clean,  and  that  for  aught  the 
Jury  knew  they  might  have  been  bottles  from  a  druggist's 
shop,  in  which  some  particles  of  -arsenic  had  been. 


— I — y 

Ennis 
Spring  Assizes, 

After  the 
Crown  have 
closed  their 
case,  and  the 
prisoner's 
counsel  has 
addressed  the 
Jury,  the 
Crown  cannot 
call  a  witness 
to  supply  any 
defect  or  omis- 
sion in  their 
proofs. 


At  the  end  of  the  learned  counsel's  address. 


CASE. 
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1842.  Mr.  Plunketty  Q.C.9  for  the  Crown,  proposed  to  recall  a 

M'Namara's  witness  to  prove  that  the  bottles  were  in  fact  clean  when 
the  contents  of  the  deceased's  stomach  was  poured  into 
them. 

ToRRENS,  J. — I  cannot  allow  you  to  do  that  at  this 
stage  of  the  proceedings.  If  you  had  thought  the  hct 
material  it  should  have  been  part  of  your  original  case.  It 
certainly  is  a  hir  subject  of  observation  for  the  prisoner's 
counsel. 

Application  refused. 


1842.  CoLLiNs's  Case. 

Tralee 

X  HE  traverser  and  several  others  were  indicted  for  a 

Quaere  ? — 

Whether  in      not  and  assault. 

criminal  cases 
the  18tii  sec- 

Jury  Act  (3  &  After  the  prisoners  had  pleaded,  but  before  they  had 
91)i8mandal  been  given  in  charge  to  the  jury,  the  following  challenge 
lory.""'  ^'""^"^  to  the  array  was  put  in  on  their  behalf. 

"  County  of  Kerry,   1      Court  of  Oyer   and  Terminer 
to  wit.  J  ^^j  General  Gaol  delivery  in  and 


for  the  County  of  Kerry. 


"  And  now  on  this   day,  to   wit,    on  the   8th   day  of 
"  March(a),  in  the  year  of  our  Lord  one  thousand  eight 

(a)  This  was  the  day  of  opening  the  Commission. 


ii 


it 
u 


SPRING  ASSIZES,  6  VICT.  527 

"  hundred  and  forty-two,  the  said,  &c.  in  their  own  proper        1842. 
"  persons  come  into   Court  here,    and  the  Jurors  em-     Collinb's 

CABE. 

*^  panneled,  and  soforth,  also  come,  and  therefore  the  said, 
&c.  challengeth  the  array  of  the  said  panel,  because  they 
say  that  the  Jurors  so  empanneled  as  aforesaid  were  not 
summoned  by  the  proper  officer  six  days  at  least  before 

*^  the  said  8th  day  of  March,  in  the  year  aforesaid,  at 
Tralee,  in  the  County  of  Kerry  aforesaid,  and  this 
the  said,  &c.,  are  ready  to  verify;  wherefore  they 
pray  judgment,  and  that  the  said  panel  may  be  quashed, 

^'  and  soforth(a). 

"John  Waller 

To  this  challeuge  the  Crown  first  demurred  orally,  but 
the  Court  having  expressed  an  opinion  that  the  demurrer 
was  too  large,  the  Crown  were  permitted  to  withdraw  their 
demurrer.     They  then  put  in  the  following  plea : — 

"  And  the  Right  Honorable  Francis  Blackbumei  who 
prosecutes  for  our  Lady  the  Queen,  comes  and  says,  that 
the  said  panel  ought  not  to  be  quashed,  because  he  says 
"  that  a  competent  number  of  the  said  Jurors  so  em- 
"  panneled  as  aforesaid,  to  wit,  one  hundred  of  the  said 
"  Jurors  were  duly  summoned,  by  the  proper  officer  six 
"  days  at  least  before  the  said  8th  day  of  March,  in  the 
"  year  aforesaid,  according  to  the  statute  in  such  case 
"  made  and  provided,  and  that  the  said  Jurors  so  sum- 
"  moned  as  aforesaid,  have  attended  and  are  now  present 
'^  here  in  Court,  in  pursuance  of  the  said  summons;  and 


it 


(a)  For  the  Act  of  Parliament,  on  which  this  challenge  was  founded, 
see  ante  517>  n.  (a)  (c). 
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1842.       '<  this  the  said  Right  Hcmonble  brands  BladJnmu  is 
CoLuat't     «  ready  to  yeriiy,  wherefore  he  prays  judgment  if  the  said 
''  panel  should  be  quashed/' 

To  this  plea  the  trayersers  demurred  ore  tenu. 

TouRENS,  J. — As  at  present  advised,  I  should  be 
inclined  to  allow  the  demurrer ;  but  if  the  Crown  choose 
to  go  on  at  their  peril,  I  will  pro  forma  oyerrule  it,  and 
allow  the  traversers  to  put  the  matter  on  the  record,  in 
order  to  receive  a  judicial  determination. 

The  Court  elected  to  go  on  at  their 
peril,  and  the  demurrer  was  pro 
forma  overruled(a). 


(a)  The  traversers  were  found  guilty,  but  the  point  was  not  after- 
wards rused,  they  haying  been  sentenced  to  only  a  few  months  imprison- 
ment. 

As  to  the  power  and  practice  of  challenging  the  array  in  criminal 
cases,  see  Joy  on  Challenge  of  Jurors,  ptutm. 


[Through  unavoidable  circumstances,  no  cases  from  the 
Home  Circuit  appear  in  the  present  part.  The 
cases  upon  that  Circuit  will,  for  the  future,  be  reported 
by  Mr.  F.  Bradt.] 
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1842. 
Carlmo  Sum-  Tyrrell,  Appellant — Haughney,  Respondent. 

mtr  Assizes. 

The  enact-      XHIS  was  a  civil  bill  brought  to  recover  the  amount  of 

ment  in  the 

3dd  section  of  the  costs  of  a  dismiss  in  a  civil  bill  ejectment,  tried  in  the 

the6&7  Will.  ,  ,  .  ,     ,       ,   r      1 

IV.  c.  75,  year  1837,  in  the  Queen's  County,  in  which  the  defendant 

defendant  in  the  present  case  was  the  plaintiff.     There  was  a  decree 

a  dismiss  ^^^  ^^  amount  of  the  costs  in  the  court  below,  from  which 

Ije^tmlnt'™  t^e  defendant  appealed. 

to  renew  that 
dismiss  for  the 

recovery  of  The  agent  for  the  defendant  now  submitted  that  the 

the  costs  IS  ^ 

not  manda-     decree  ought  to  be  reversed,  upon  the  ground  that  the 

tory,  but  such 

defendant        appellant  had  no  right  to  bring  this   action,  his  proper 

may  bring  a 

new  civil  bill    course  being  under  the  33d  section  of  the  6  &  7  Will.  IV. 
amount.  c*  75,  to  have  the  dismiss  renewed,  which  gave  this  remedy 

for  the  recovery  of  his  costs  to  a  defendant  in  a  civil  bill 

who  obtained  a  dismiss. 


Burton,  J. — I  am  of  opinion  that  the  enactment  referred 
to  is  merely  affirmative,  and  does  not  prevent  the  respondent 
from  bringing  his  action  for  the  amount  of  the  costs  of 
the  dismiss. 

The  case  was  then  proceeded  with,  and 
the  decree  was  reversed  without 
costs,  on  another  ground. 
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Kelly  and  Others,  Appellants — Murphy  and  Wife, 

Respondents.  ^    '    ^ 

Carlow  Sunt" 
mer  Assizes, 

In  this  ease  the  respondents,  who  were  plaintiffs  in  the  Where  the 
civil  bill,  obtained  a  decree  in  the  court  below,  from  which  scribed  the" 
the  defendants  below  appealed.  K ^!^m.  ofthe 

Staplestown 
Road,  within 

Mr.  Hamilton  Smythe  for  the  respondents The  appeal  ^®  borough  of 

^  ^  J^r        C.,  and  county 

cannot  be  sustained  as  there  is  a  variance  in  the  title  of  o^C,,  dealer, 

&c.,  and  A.  M. 

the  aiSdavit  of  the  attorney  for  the  appellants,  negativing  otherwise  K., 

also  of  the 

delay,  from  the  title  of  the  cause  in  the  civil  bill.     The  Staplestown 
civil  bill  describes  the  parties  as  "  James  Murphy,  of  the  the  borough  of 
"  Staplestown  Scad,   within   the   borough   of  Carlow,  and  of*C*"the  Tvife 
"  county  of  Carlow,  dealer,  &c.,  and  Anjie  Murphy,  other-  ^  .,?  ^^^jn 
"  wise  Kelly,  also   of  the  Staplestown  Road,  within   the  JJ^  aJp^rait'J 
"  boroufi:h  of  Carlow,  and  county  of  Carlow,  the  wife  of  the  att^'pey,  ne- 

o  7  J  ^  gatiTing  delay, 

"  said  James  Murphy,'*  against  *^  James  Kelly  and  others,"  the  words 
while  in   the   title   ofthe   affidavit   the  words   "also   of  Staplestown 

Road,  within 

"  the  Staplestown  Road,  within  the  borough  of  Carlow,  and  the  borough  of 

C,  and  county 

"  county  of  Carlow,''  were  omitted  after  the  words  "  Anne  of  C,"  after 
"  Murphy,  otherwise  KellyJ"     Upon  this  affidavit  it  would  m..  otherwise 

*.  'ii.  •   J.  •  "J*  A         J.  r  •  ..K.  'wereomit- 

be  impossible  to  maintain  an  indictment  tor  perjury  against  ^^^  ^^/^^ 
the  attorney,  as  the  affidavit  did  not  appear  to  have  been  ^ance  wm" 
made  in  a  judicial  proceeding.  ^^^' 


Mr.  Bland,  contra. — In  the  case  of  Burke  v.  Garvey(a), 
the  recognizance  was  held  by  Mr.  Justice  Vandeleur  suffi- 

(«)  Nap.  C.  B.  79. 
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1842.  ^  cient,  although  it  described  the  plaintiff  as  *^  Patrick  Burke^ 
"  of  Galwat/f  in  the  county  of  the  city  of  Galwa^j'  and 
in  the  process  as  *^  Patrick  Burke,  of  the  same.*'  In  this 
case  it  must  be  taken  that  the  wife  lived  with  her  husband, 
whose  residence  was  described  and  corresponded  with  that 
given  in  the  civil  bill. 

Burton,  J. — I  would  not  yield  to  this  minute  objection 
if  I  did  not  feel  that  it  was  impossible  to  avoid  the  serious 
difficulty  which  the  variance  in  the  title  of  these  documents 
would  impose  to  the  sustainment  of  a  prosecution  for 
perjury.  To  avoid  this  difficulty  it  is  of  the  utmost 
importance  that  the  title  of  the  affidavit  should  correspond 
with  the  very  terms  of  the  title  of  the  cause ;  and  I  shall 
therefore,  upon  this  ground,  allow  the  objection  in  this 
case  and  affirm  the  decree. 

Decree  affirmed(a). 


(a)  See  M*\^nn  ▼.  Magrane,  9  C.  k  Dix.  G.  C.  6 ;  O'NeiU  v.  Macau- 
ley,  ante  44;  Seward  v.  Coote,  ib.  131  ;  Clarke  v.  Adams,  ib.  234 ;  Blae- 
kinsop  y.  Eken,  ib.  259;  OaUagker  v.  Magrath,  ib.  475;  Hanhury  v. 
Hughes,  ib.  491  ;  Blennerhassett  v.  Sullivan,  ib.  521. 
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1842. 
English,  Appellant — Hoar,  Respondent.  -^My  Summer 

^  AssUes. 

This  was  a  dvU  bill  brought  for  the  sum  "  of  £7,  beine:  ^here  the 

®  '  ^  civil  bill  was 

"  the  value  of  a  certain  mare,  the  proper  goods  and  chat-  brought  for 

the  sum  "  of 

**  tels  of  the  plaintiff,  which  said  mare  defendant  undertook  £7,  being  the 

value  of  a  cer— 

"  to  give  a  purging-ball,  to  wit,  in  the  month  of  March,  tain  mare,  the 
"  1842,  and  for  which  defendant  charged  two  shillings,  and  chattels  of 
"  and  by  administering  said  ball  to  said  mare  he  broke  her  whiSi*defend- 
"  windpipe,  by  which  said  mare  shortly  afterwards  died,  to  tookTo*^^[ve 
"the  plaintiff's  loss  and  damage  of  the  sum  of  £7."  «***^?*^®  * 

*  °  purgmg  ball. 

There  was  a  decree  for  the  plaintiff  in  the  court  below,  *<>  w»*»  ^^  t^e 

month  of 

from  which  the  defendant  appealed.  March,  1842, 

and  for  which 
defendant 

Mr.  J,  A.  Curran  for  the  appellant,  objected  to  the  form  shillings,  and 

i-  ,  1        •    •!  ■! 'ii  ^  j«     1     •  r       A»  hy  administer- 

of  the  civil  bill  as  not  disclosing  any  cause  of  action.  j^g  g^id  5^11 

to  said  mare 
he  broke  her 

Mr.  Macdonaghf  contra,  contended  that  it  was  a  ffood  windpipe,  by 

•^  '  o  which  said 

civil  bill  in  case  for  loss  and  damage  sustained  by  the  "I""®  shortly 

•'  afterwards 

plaintiff  by  improper  treatment  of  his  mare  by  the  defend-  died  to  the 

plaintiffs  loss 

ant,  whereby  he  caused  her  death.  and  damage  of 

£7-     Held,  to 
be  a  good  civil 

Brady,  C.  B. — I  conceive  that  a  good  test  by  which  good'^e^to 
to  try  the  suflBciency  of  forms  in  actions  like  the  present,  eIenc^Vf"t^' 
is  to  be  found  in  inquiringr  whether  the  statement  of  the  f^fi™.  °^  .*  ^'j^*^ 

^  ^  bill,  IS  whether 

cause  of  action,  set  forth  in  the  civil  bill,  would  be  good  f**^.  statement, 

if  it  were  in  a 

after  verdict  in  a  declaration  in  the  superior  courts  ;  and,  declaration  in 

the  superior 
courts,  would 
be  good  after 
yerdict.    Such  civil  bill  keld^  not  to  be  sustained  by  evidence,  which  went  to  show  that 
the  mare  died  by  injuries  inflicted  in  administering  the  ball,  but   which  did  not  estab- 
lish that  the  defendant  broke  her  windpipe. 
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1842.        in  this  case,  I  think  the  statement  in  the  civil  bill  is  upon 


'- r 


Enc.lisu      this  ground  sufficient.     I  will  therefore  go  into  the  case, 

r. 

Hoar.  because  I  am  of  opinion  that  it  discloses  a  cause  of  action 
within  the  jurisdiction  of  the  civil  bill  court.  It  is  another 
question  whether  the  evidence  will  sustain  the  cause  of 
action  stated  in  the  civil  bill. 


The  case  was  then  gone  into,  and  it  was  proved  on 
behalf  of  the  plaintiff  that  the  mare  was  in  every  respect 
well  before  the  ball  was  administered,  except  that  for  a  day 
or  two  she  had  not  been  feeding  as  well  as  usaal,  and  the 
defendant  recommended  the  respondent  to  let  him  give  her 
the  ball ;  that  the  respondent  agreed  to  this,  and  that  the 
appellant  accordingly  administered  the  ball;  that  imme- 
diately after  she  was  taken  ill  and  died  in  a  few  days  :  and 
that  upon  examination,  after  death,  her  windpipe  was  found 
broken.  This  witness  was  cross-examined  as  to  whether 
the  mare  had  not  been  ill  for  a  considerable  time  before, 
and  as  to  the  existence  of  lumps  in  her  throat  before  the 
ball  was  administered,  and  also  as  to  whether  the  windpipe 
was  not  cut  in  skinning  the  mare,  but  he  denied  that  such 
was  the  fact. 

For  the  defendant,  a  witness  who  assisted  in  skinning 
the  mare,  was  then  produced,  and  he  stated  that  the  wind- 
pipe was  not  broken  until  he  gave  it  a  gash  with  the  knife 
he  used  in  the  skinning;  and  it  also  appeared  that 
the  mare  became  decomposed  very  quickly  after  death. 
A  veterinary  surgeon  was  also  produced,  who  proved  that 
it  was  quite  impossible  that  the  windpipe  could  be  broken 
in  the  manner  described,  and  the  mare  live  for  more  than  a 
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few   minutes,   and  that   the  appearances  described   were        1842. 
similar  to  those  presented  by  horses  that  died  of  the  then 
prevailing  distemper.      He   admitted,   however,   that  an 
injury  might  have  been  done  by  the  way  in  which  the  ball 
was  administered  that  would  cause  death. 

Brady,  C.  B. — I  have  no  doubt  that  this  civil  bill 
cannot  be  sustained.  From  the  evidence  of  the  veterinary 
surgeon  it  would  appear  that  an  injury  may  have  been 
caused  by  the  manner  in  which  the  ball  was  administered ; 
but  the  civil  bill,  in  its  present  form,  is  not  applicable  to  a 
case  of  that  kind ;  and  I  am  therefore  of  opinion  that  the 
decree  in  this  case  must  be  reversed.  The  only  question 
which  I  have  before  me  is,  whether  the  mare  died  by  the 
breaking  of  her  windpipe  ;  and  I  am  not  satisfied  that  such 
was  the  case,  even  upon  the  respondent's  own  case.  As 
to  dismissing  the  civil  bill  without  prejudice,  I  think  there 
is  a  question  between  the  parties  to  be  tried,  and  I  will 
therefore  reverse  the  decree  below,  and  dismiss  the  civil 
bill  without  prejudice. 

Decree  reversed  without  prejudice 
and  without  costs. 
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184-2. 


%umm&r^         HoPKiNS,  Appellant — Lord  Galmot,  Respondent. 

Assizes, 

A  recognU        1  HIS  was  an  appeal  brouirht  by  the  plaintiff  in  a  civil 

zance  od  ap-  *  *  o         j  r 

peal  by  the      bill  in  assumpsit,  to  reverse  a  dismiss  on  the  merits  which 

plaintiff  in  a 

civil  bill  from  the  defendant  obtained  in  the  court  below. 

a  dismiss 
below,  in  the 

shillings,  held,       Mr.  Macdonoffh  (with  whom  was  Mr.  Hamilton  Smythe) 

bad  for  excess,  r      ^x.  j      ^ 

the  sum  pre-    *or  the  respondent. 

scribed  by 
statute  being 

forty  shillings  There  is  a  preliminary  objection  to  the  appeal,  that  the 
since  the  cur-   amount  of  the  recognizance  entered  into  by  the  plaintiff 

rency  act,  ^  ^  ^  ^        ^  ^    ^ 

these  words     in  this  case  is  bad  for  excess,  being  in  forty  shillings.   The 

must  be  taken 

to  mean  forty  recognizance  in  this  case  was  under  the  36  Geo.  III.  c. 
tish.  25,  s.  29,  and  the  form  of  the  recognizance  was  given  in 

appeaf  is  so  ^^^  schedule  to  that  act,  and  the  amount  prescribed  in  that 
the^^case^c^  -'  section  was  forty  shillings  Irish  currency.  The  sum  in 
•"f  ^th^^-^^ii  ^^^  present  case  is  forty  shillings,  which  must  be  taken  to 
has  not  juris-   bg  British  currency,  and  the  recognizance  was  therefore 

diction  to  alter 

a  dismiss  on     bad  for   the   excess ;    Brenan   v.    Clearyia)^    Caldwell  v. 

the  merits  pro-  ,  r    \      r>t 

nounced  in  the  Gibbsip)  ;  the  judgment  of  the  Court  m  Adams  v.  Simjh- 
to  a  dismiss     son{c)j  was  also  decisive  in  favor  of  the  objection. 

without  preju- 
dice. 

Mr.  P.  M.  Murphy^  Q.  C,  for  the  appellant — The 
Assistant-Barrister,  as  a  justice  of  the  peace,  has  authority 
altogether  independant  of  the  36  Geo.  III.  c.  25,  to  take 
recognizances ;  and  on  this  ground  the  recognizance  was 
good  at  common  law  ;  and  the  party  entering  into  a  recog- 
nizance before  the  Assistant- Barrister,  if  sued   upon   it. 


(fl)  Ante  435.                             (6)  2  Or.  &  Dix.  C.  C.  183. 
(c)  2  Cr.  &  Dix.  C.  C.  414 ;  see  also  Thompson  v. ,  ante  456. 
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would  be  estopped  from  disputing  the  authority  of  such 
Assistant-Barrister  to  take  it.  Moreover,  the  29th  section 
of  that  act  is  not  mandatory,  but  merely  directory  as  to  Galmot. 
the  amount  of  the  recognizance,  and  the  enactment  will 
be  satisfied  if  the  sum,  in  which  the  party  is  bound,  be  at 
lecLst  forty  shillings.  The  recent  statute  (6  &  7  Will.  IV. 
c.  75)  enacts  in  the  30th  section  that  the  appeal  shall  be 
upon  the  same  terms  as  are  directed  by  the  36  Geo.  III. 
c.  25,  s.  29,  and  no  new  form  being  given  it  was  intended 
that  the  form  in  the  schedule  to  that  statute  should  be  fol- 
lowed; and  the  sum  given  in  that  form  being  the  sum  of 
forty  shillings,  the  Court  should  look  at  the  recognizance 
in  reference  to  that  form,  and  hold  that  the  forty  shillings 
in  the  recognizance  in  this  case  is  forty  shillings  of  the 
same  currency  as  in  the  form,  and  not  a  sum  of  forty 
shillings  which  would  vitiate  the  recognizance.  The  case 
of  Young  v.  Murphy(a)^  is  a  distinct  authority  in  support 
of  the  recognizance.  At  all  events  the  error  is  one  of  a 
merely  technical  nature,  which,  under  the  enactment  in 
the  35th  section  of  the  6  &  7  Will.  IV.  c.  75,  does  not 
render  any  "  action  or  proceeding  under  that  act  invalid." 

Messrs.  Macdojiagh  and  Hamilton  Smythe^  in  reply. 

The  enactment  in  the  36  Geo.  III.  c.  25,  is  clearly 
mandatory  upon  the  authority  of  Qjnin  v.  Aldwell^b); 
and  upon  the  authority  of  Long  v.  Bamwell(c\  the 
recognizance  is  void.  There  is  no  pretence  for  con- 
tending that  the    Assistant-Barrister  had   authority  as  a 


(a)  2  Cr.  &  Dix.  C.  C.  199.  (6)  Batty,  339. 

(c)  Vern.  &  S.  215. 
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1842. 
Hopkins 

V. 

Oalxot. 


justice  of  the  peace  to  take  this  recognizance — ^justices  of 
the  peace  being  the  mere  creatures  of  the  statute  law, 
they  had  no  such  jurisdiction  at  common  law. 


Burton,  J. — In  the  case  of  CaldweU  v.  Gihbi^  I 
have  already  decided  that  debt,  upon  a  recognizance, 
could  not  be  maintained,  in  consequence  of  an  objection 
to  the  recognizance,  similar  to  that  relied  on  in  the  present 
case,  viz.,  that  the  sum  in  the  recognizance  was  not  the 
sum  prescribed  by  the  statute  under  which  it  was  taken. 
I  arrived  at  the  decision,  which  I  pronounced  in  that  case, 
upon  the  authority  of  771^  Queen  v.  Ewer{a).  Since  that 
case  was  decided,  the  same  question  came  before  Baron 
PennefatheTf  and  that  learned  judge  has,  on  two  occasions, 
as  appears  from  his  judgment  in  Brennan  v.  Gearys  pro- 
nounced similar  decisions.  There  was  another  case  before 
me  at  the  last  Assizes,  on  the  North  West  Circuit,  in  which 
the  sum  in  the  recognizance  was  but  two-pence  too  much, 
and  which  was  caused  by  a  desire  to  avoid  a  fraction,  and 
in  that  case,  feeling  that  the  recognizance  entered  into  was 
the  mere  creature  of  statute,  and  consequently  that,  in 
order  to  be  valid,  it  should  follow  strictly  the  provisions  of 
the  statute,  I  was  coerced  by  that  consideration  to  hold  it 
bad :  since  these  decisions  I  have  not  seen  any  reason  for 
altering  that  opinion,  and  I  must  therefore  yield  to  the 
objection  in  this  case,  and  affirm  the  dismiss(6). 


(a)  7  Mod.  9. 

(6)  See  upon  this  point  Anowjmons^  1  C.  &  Dix.  notes  3*27;  Steele  v. 
Neville,  ib.  828;  Dunne  v.  ConnoUy,  1  C.  &  Dix.  C.  C.  217;  Scott  v. 
Bond,  ib.  458;  M^Quadev.  M* Anally,  ib.  459;  CuUen  v.  Brennan,  ante 
9;  Riordan  v.  Dwy€r,\h.  2\  ;  Crehan  v.  Martin,  ib.  125;  Hogan  r. 
Bey  arty,  ib.  154 ;  Leary  v.  Hannan^  ib.  155 ;  Horan  v.  Neill,  bi.  235 ; 
Shanahan  v,  PierHe,  ib.  336 ;  Smith  v.  Veitch,  ib.  431. 
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Mr.  Murphy^  Q.  C,  then  applied  to  have  the  dismiss 
affirmed  without  prejudice,  but  his  Lordship  said  as  he 
could  not  entertain  the  appeal  he  should  leave  the  decision 
of  the  Court  below  as  he  found  it ;  and  accordingly  the 
dismiss  on  the  merits  was  affirmed(a). 

Dismiss  affirmed. 

(a)  Baron  Pennefather  refused  a  similar  application   in  Brenan  v. 
Cleary,  ante  435. 


1842. 
Hopkins 

V, 

Galmot. 


1842. 


Hayden,  Appellant — Cashin  and  Wife,  Respondents. 

1  HIS  was  a  civil  bill  ejectment  against  the  defendants  as 
overholding  tenants.  The  defendants  in  the  court  below 
relied  upon  a  parol  agreement  and  part  performance,  and 
succeeded  in  obtaining  a  dismiss.  The  civil  bill  stated 
the  tenancy  to  be  in  Cashin  and  wife;  and  it  appeared 
that  the  latter  held  the  premises  from  the  plaintiff  as 
tenant  from  year  to  year  before  she  married  Cashin^  the 
other  defendant. 

Mr.  Plunketj  with  whom  was  Mr.  Macdoruiffh. — The 
form  of  the  civil  bill  here  is  bad.  The  7th  section  of  the 
5  &  6  Geo.  III.  c.  88,  sets  forth  what  the  civil  bill 
against  overholding  tenants  ought  to  specify  ;  and  amongst 
other  things  it  is  enacted  that  it  shall  specify  '*  the  names 
*'  of  the  landlord  or  lessor,  and  tenant  or  tenants  respec- 
"  tively.*'     In  this  case  there  is  an  improper  specification 


was  tenant  from  year  to  year,  and  after  the  marriage  an  ejectment  was 
against  herself  and  the  husband,  and  the  tenancy  was  stated  to  be  in 
Held,  sufficient.  Semble — That  a  party  who  has  been  served  with  the 
does  not  take  defence,  is  not  a  competent  witness  for  the  plaintiff.     Sed 


Maryborough 
Summer 
Auizes. 

In  order  to 
sustain  a  de- 
fence to  a  ciYil 
bill  ejectment, 
on  the  ground 
that  the  de- 
fendant has  an 
equitable  title 
for  a  longer 
interest  in  the 
lands,  such 
equitable  title 
must  be  such 
as  the  Civil 
Bill  Court 
will  be  induced 
to  believe  a 
court  of  equity 
would  enforce. 
A  substantial 
description  of 
the  tenancy 
will  be  a  suffi- 
cient compli- 
ance with  the 
5  &6 Geo.  III. 
c.  88,  8.  7,  in 
a  civil  eject- 
ment.   There- 
fore, where 
before  mar- 
riage the  wife 
brought 
them  both, 
ejectment,  and 
quffre. 
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1842.  of  the  tenantcy,  for  it  is  stated  to  be  in  Cashin  and  wife, 

Hayden  while  it  is  in  reality  in  CcLshin  alone,  the  chattel  of  the 

V. 

Cashin.  wife  having  vested  in  him  upon  their  marriage. 


Mr.  Berwick,  Q*C.,  for  the  appellant. — If  the  tenancy 
be  substantially  well  stated,  and  so  as  not  to  mislead  the 
parties,  the  court  will  hold  the  civil  bill  sufficient,  and  that 
has  been  done  in  the  present  case.  At  all  events  as  the 
case  was  entered  into  at  Sessions,  this  objection  was  either 
waived  by  the  defendants  or  overruled  by  the  Assistant- 
Barrister,  whose  decision  is  final  as  to  what  are  technical 
objections. 

Burton.  J. — The  object  of  the  enactment  in  question 
is  to  have  the  parties  informed  as  to  what  are  the  precise 
lands  for  which  the  ejectment  is  brought.  I  am  not  at  all 
disposed  to  set  loose  what  the  act  of  parliament  specifically 
requires  to  be  stated.  It  is  in  many  respects  injurious  to 
do  so  ;  it  is  calculated  to  lead  to  inaccurate  descriptions  of 
the  contract,  and  it  imposes  upon  the  judge  to  go  into 
this  inquiry  in  every  case  that  comes  before  him,  and  to 
see  how  far  the  statement  is  or  is  not  a  sufficient  compli- 
ance with  the  requisition  of  the  statute.  It  is,  moreover, 
impossible  to  reject  as  surplusage  the  statement  in  respect 
to  the  persons  who  held  the  premises,  and,  under  these 
circumstances,  I  am  by  no  means  free  from  doubt  upon 
this  objection,  and  I  shall  for  that  reason  take  time  to 
consider  it  before  I  decide  it.  In  the  mean  time  the  case 
may  proceed. 


Mr.  Berwick,  Q.C,  then  produced  as  a  witness  a  person 
who  had  been  a  defendant  in  the  ejectment,  but  who  had 
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not  taken  defence,  and  proposed  to  examine  him  upon  two 
grounds ;  first,  upon  the  ground  that  he  had  been  served 
with  a  notice  pursuant  to  the  d6th  section  of  the  6  &  7 
Will.  IV.  c.  75 ;  and  secondly,  upon  the  ground  that  he 
was  a  competent  witness,  not  having  taken  defence  to  the 
ejectment.  As  to  the  first  ground  it  appeared  that  he  had 
been  served  with  the  ordinary  summons  to  attend  as  a 
witness  in  the  case ;  and  upon  the  second  ground,  Barry 
V.  Hackett(a)y  was  relied  on. 


1842. 


Burton,  J. — I  think  it  is  the  safer  course  to  reject  the 
evidence,  the  more  particularly  as  this  is  an  action  of 
ejectment,  and  the  appellant  will  not  be  concluded  by  an 
adverse  decision,  but  he  may,  if  he  thinks  proper,  try  his 
case  again(d). 


The  case  was  then  gone  into,  and  it  appeared  that  the 
plaintiff  had,  for  several  years  before  the  marriage  of 
Cashin  and  wife,  lived  in  illicit  intercourse  with  the  latter, 
by  whom  he  had  some  children ;  that  while  that  inter- 
course subsisted  he  put  her  into  possession  of  the  land, 
the  subject  of  the  present  ejectment,  upon  which  she  had 
since  resided.  It  also  appeared  that  he  had  granted  her 
an  annuity,  charged  upon  a  portion  of  his  property ;  and 
that  a  bill  was  filed  to  set  this  annuity  aside.  The  bill 
and  answers  in  this  cause  were  given  in  evidence,  and 
passages  read  from  the  latter  to  show  that  the  defendants 
did  not  rely  in  their  answers  upon  the  equitable  agreement 


(a)  Ante  239. 
(6)  But  see  1  Ph.  £v.  55;  Harropv.  Green,  4;  Esp.  198,  and  Lessee 
Earl  of  Kingston  v.  Ready,  ante  156 ;  see  also   Coote  v.  O* Fallon,  ante 
87  ;  Stephens'  Msi  Prius,  1754—1747,  (n.)  8. 
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]842.  in  respect  to  the  lands  for  which  the  present  ejectment  was 
brought,  and  which  they  proved  at  the  sessions;  and  the 
defendants  read  passages  from  the  bill  to  show  that  this 
agreement  was  not  at  all  in  issue  in  that  cause.  The 
defendants  case  was  then  gone  into,  and  they  relied  upon 
an  equitable  title,  founded  on  a  parol  promise  for  a  lease 
of  these  lands  to  the  wife  of  Cashin  for  her  life,  which 
was  proved  by  one  of  her  daughter's  by  the  plaintiff;  that 
this  promise  was  made  about  seven  years  ago,  and  that 
since  that  time  the  defendant  married  his  present  wife,  and 
expended  about  seven  or  eight  pounds  in  building  a  couple 
of  cabins  on  the  lands. 

Mr.  Berwick^  Q.C. — A  defence  of  the  nature  relied  on 
should,  in  the  first  place,  be  established  beyond  all  doubt ; 
and  secondly,  the  contract  should  be  such,  that  a  Court  of 
Equity  would  decree  a  specific  execution  of  it  upon  a  bill 
filed  for  that  purpose.  In  this  case  it  was  sustained  by  a 
single  witness,  who  could  not  be  regarded  as  disinterested  ; 
and  even  if  admitted  to  be  true,  it  did  not  amount  to  an 
agreement  which  a  Court  of  Equity  would  enforce,  the 
part  performance  being  no  more  than  what  a  tenant  at  will 
would  expend  for  his  own  profit  and  convenience  upon  the 
lands. — Dillon  v.  Daniel(a), 

Mr.  Plunkett  (with  whom  was  Mr.  Macdmagh)  contra. 

The  agreement  proved  contains  all  the  requisites  of  a 
valid  contract ;  the  quantity  of  land,  the  rent  to  be  paid, 
and  the  duration  of  the  interest  which  the  lessee  was  to 
have,  were   all  ascertained   and  agreed  upon ;  and   it  is 

(a)  1  C.  &Dix.C.  C.  25. 
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(a)  Nap.  C.  B.  118. 
(6)  Nap.  C.  B.  118.     See  also  Marquiss  of  Westmeath  y,   Clarke,  1 
C.  Ic  D.  C.  C.  348. 

(c)  1  C.  &  D.  C.  C.  25. 


perfectly  plain  that  if  this  contract  had  been  reduced  to        1842. 
uniting,  a  Court  of  Equity  would  enforce  it.     If  that  were     Hatden 
90,  and  that  the  evidence  we  have  given  of  expenditure     Gashin. 
upon  these  premises,  under  the  eye  of  the  appellant,  was 
believed,  and  it  was  not  contradicted  or  any  discredit  cast 
upon  it,  that  rendered  the  agreement  equally  binding  on 
the  plaintiff,  as  if  it  were  originally  a  written  contract. 
Under  such  circumstances  this  Court,  which  was  peculiarly 
a  Court  of  Equity  for  the  defendant,  would  lean  in  favor 
of  the  defendants'  rights,  and  give  them  the  only  advan- 
tage which  they  could  derive  in  this  Court  from  that  agree- 
ment,  and  a£Girm  the  dismiss. — Moorhead  v.  Woods(a). 

Burton,  J. — With  respect  to  the  objection  as  to  the 
statement  of  the  tenancy,  on  reflection,  I  do  not  think  that 
it  is  one  which  I  ought  to  allow ;  it  is  a  mere  nonsuit 
point.  The  principal  question  in  this  case,  namely,  the 
equitable  defence  which  has  been  relied  on  is  one  of  more 
difficulty,  and  I  should  be  extremely  glad,  considering  the 
circumstances  of  the  parties,  if  I  could  establish  that 
defence,  and  I  certainly  should  act  more  in  accordance 
with  my  own  feelings  if  I  could  uphold  the  decision  of  the 
Assistant-Barrister ;  but  I  confess,  upon  the  whole  of  the 
case,  I  fear  the  effect  of  making  such  a  precedent,  and 
the  danger  of  its  leading  to  fraud,  and  that  it  is  therefore 
better  to  avoid  it.  The  only  cases  which  I  have  to  assist 
me  on  this  subject  are  Moorhead  v.  WoodsQ))^  and  Dillon  v. 
Daniel{c)f  in  the  last  of  which  I  perfectly  concur.    Indeed, 


• 
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1842.        with  respect  to  that  decision  of  Chief  Justice  Doherty,  I 


Hatdbn      do  not  think  there  can  be  a  doubt  of  its  correctness ;  and 


v. 


Cashht.  then  Baron  Permefather^s  decision  remains ;  and  the 
question  for  me  to  consider  is,  what  is  the  meaning  of  the 
equitable  defence  which  the  statute  expressly  gives  to 
defendants  in  the  civil  bill  court?  In  that  case  Baron 
Pennefather  said  *'  he  considered  that  the  clause  in  question 
"  gave  the  defendant  the  privilege  of  bringing  forward 
*^  any  equitable  defence  he  might  have,  and  that  such  had 
^'  been  its  practical  construction  ;"  and  his  Lordship  held 
the  equitable  agreement  in  that  case  to  be  a  good  defence 
to  the  action.  In  the  decision  made  in  that  case  I  per- 
fectly concur ;  and  I  do  not  think  that  the  learned  judge 
could  come  to  any  other  decision  under  the  circumstances 
then  before  him.  The  question  then  in  every  case  is, 
whether  there  is  anything  in  the  particular  case,  upon  which 
the  civil  bill  court  jurisdiction  can  attach — whether,  if  there 
be  any  doubt  at  all  upon  the  question  as  to  the  defence 
amounting  to  a  good  contract  in  equity  or  not,  that  that 
doubt  is  sufficient  to  cause  the  civil  bill  jurisdiction  to 
prevail?  The  inevitable  consequence  of  that  would  be 
great  vexation  and  great  litigation.  On  the  other  hand, 
must  the  case  be  such  as  that  it  would  be  absolutely  certain 
that  a  court  of  equity  would  decree  specific  performance — 
that  is  such  an  agreement  as  the  Assistant-Barrister  would 
•  think  a  court  of  equity  would  necessarily  decree  for? 
That,  in  my  opinion,  would  be  going  too  far ;  and  I  think 
the  civil  bill  jurisdiction  attaches,  and  the  equitable  defence 
ought  to  prevail,  where  it  is  of  such  a  nature  as  upon  the 
evidence,  the  Court  is  induced  to  think  that  a  court  of 
equity  would  carry  it  into  specific  execution.  If  this 
jurisdiction  were  extended  to  every  case  in  which  there  is 
the   semblance   of  an  equitable  agreement,   I  think  that 


SUMMER  ASSIZES,  5  VICT.  545 

would  be  going  much  beyond  what  the  framers  of  the  1642. 
statute  intended.  I  have  looked  with  great  anxiety  into 
the  facts  of  this  case,  to  see  if  the  promise  relied  on  would 
be  carried  into  execution  in  a  court  of  equity ;  and,  if  I 
thought  so,  I  would  be  disposed  to  affirm  the  dismiss.  But 
there  is  this  always  to  be  considered,  when  we  are  going 
to  do  a  thing  of  that  kind,  that  you  put  the  unsuccessful 
party  to  bring  his  ejectment  before  another  tribunal,  where 
his  legal  title  must  prevail,  as  the  court  of  law  cannot 
regard  the  equitable  case  of  the  defendant.  When  I  con- 
sider therefore  what  the  consequences  of  my  decision  will 
be,  that  consideration  determines  me  to  decide  with  the 
legal  title  in  this  case.  I  do  not  think  the  equitable  title 
relied  on  could  be  established,  and  for  that  reason  I  decide 
with  the  legal  title,  and  then  the  consequence  is,  that  the 
defendant  is  put  into  this  position,  that  he  must  file  his 
bill,  but  that  he  should  also  do  if  the  landlord  had  brought 
his  ejectment  in  one  of  the  superior  courts  of  law,  where 
he  must  succeed.  I  will  not  say  positively  that  a  court  of 
equity  would  not  establish  this  contract  upon  the  evidence 
given  in  this  case;  and  there  may  be  more  evidence  to 
sustain  this  equitable  case ;  but  I  cannot  see  that  there  is 
a  case  here  for  not  admitting  the  legal  title  to  prevail.  I 
do  not  wish  to  go  more  fully  into  the  rules  upon  this  sub- 
ject ;  I  may,  however,  say  that  if  the  case  were  clear,  and 
such  as  a  court  of  equity  would,  in  my  opinion  establish, 
I  would  then  entertain  it ;  but  I  do  not  see  my  way  suffi- 
ciently in  this  case  to  warrant  me  in  giving  effect  to  the 
contract  relied  on.  I  come  to  this  decision  with  great 
diffidence,  in  consequence  of  the  opinion  of  Baron  Penne- 
fatheTy  and  with  some  doubt  also  in  my  own  mind,  that  I 

2  p 
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1842.        have,   myself,    come   to   a  proper  eonclasion   upon  this 


Hatdbn     subject. 

V. 

Cabhik. 


Dismiss  reversed,  and  decree 
for  plaintiff. 


1842. 


^^^^  In  re  Whelan. 

Summer 
Assizer. 

Where  a  party  IN  this  case  the  appellant  claimed  to  register  his  vote  at 

holds  for  three  ^  ^  •  t»       . 

Utos  or  99       the  previous  sessions,  before  the  Assistant- Barrister,  and 

▼ears  n^hich* 

ever  shall  last  was  rejected ;  and  from  this  order  of  rejection  he  appealed, 
and  is  not  in  I^  appeared  that  he  held  a  certain  house  and  premises  in 
the^prembes,  ^^®  Umn  of  Edenderry,  under  the  Marquis  of  Doumshirey 
^?  ^b^^  ^^  for  three  lives,  some  of  which  were  still  in  being,  or  for  a 
Yirtaeofa£lO|;gfi||    of  ninety-nine    years,  whichever    should  last    the 

qnahfication,  "^  ' 

80  long  as  the  longest ;  and  that  the  premises  were  occupied  by  another 

lires  are  in 

being.  person,  who  paid  him  a  profit  rent  of  about  £14  a  year. 

He  served  two  notices,  and  claimed  thereby  to  roister 
either  as  a  £10  freeholder,  or  as  a  £10  leaseholder. 


Mr.  Julian^  agent  for  the  appellant. — The  question  in 
this  case  is,  whether  the  claimant,  not  being  in  the  actual 
occupation  of  the  premises,  out  of  which  he  seeks  to 
qualify,  can  register  either  as  a  freeholder  or  as  a  lease* 
holder,  under  the  Reform  Act.  It  is  quite  plain  that  under 
the  1st  section  of  that  statute  he  would  be  entitled  to 
register  as  a  leaseholder,  if  the  lives  were  not  inserted  in 
his  lease,  or  if  they  had  ceased  to  exist.  That  section 
enacts  that  '^  every  male  person,  &c.,  who  shall  be  entitled 
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either  as  lessee  or  assignee,  to  any  lands  or  tenements,        1842. 


whether  of  freehold  or  of  any  other  tenure  whatever,  for        /«  re 
•^  .  Whbi*am. 

<^  the  unexpired  residue,  whatever  it  may  be,  of  any  term 


« 


originally  created  for  a  period  of  not  less  than  sixty 
<<  years,  whether  determinable  on  a  life  or  lives,  or  not, 
^^  and  having  a  benefieial  interest  therein  of  the  clear 
^^  yearly  value  of  £10  over  and  above  all  rent  and  charges,*' 
shall  be  entitled  to  vote,  &c.  Under  this  section  it  could 
not  be  questioned,  nor  was  it  attempted  to  be  argued  by 
Mr.  Brady  before  the  Barrister,  that  if  the  lives  were  not 
inserted  in  the  lease,  or  if  they  had  ceased  to  exist,  or 
whenever  they  do  cease  to  exist,  that  the  claimant  would 
not  then  have  an  indisputable  right  to  be  registered ;  and 
the  monstrous  proposition  is  that,  because  he  has  a  higher 
and  greater  estate  in  the  premises,  in  addition  to  a  period 
of  more  than  sixty  years,  that  this  is  to  disqualify  him. 
This  would  be,  to  impute  to  the  legislature,  most  absurd 
and  unjust  legislation,  but,  of  which,  I  think  your  Lord- 
ship will  see  the  firamers  of  this  act  have  not  been  guilty, 
for  diat  they  have  expressly  provided  for  the  class  to  which 
the  present  claimant  belongs  by  the  words  of  the  first 
section  of  the  statute.  Why  were  the  words  "  whether  of 
^*  fireehold  or  of  any  other  tenure  whatsoever"  introduced, 
if  not  to  embrace  this  class  ?  Can  it  be  contended  that  all 
freehold  interests  are  excepted  from  that  section  while  that 
word  '^ freehold"  remains  in  it?  And  is  not  the  plain 
meaning  and  fair  construction  of  the  words  of  the  section 
this,  that  all  persons  who  have  an  estate  in  the  premises, 
**  of  not  less  than  sixty  years,"  shall  be  entitled  to  vote, 
*^  whether  that  estate  be  of  freehold  or  of  any  other  tenure 
^^  whatsoever."  Freehold  estates  have  been  always  greatly 
fiftvored  in  all  the  laws  regulating  the  franchise — chattel 
interests  have  been,  for  the  first  time,  allowed  to  confer 


648  CASES  OX  THE  HOME  CIRCUIT. 

1842.  the  franchise  by  the  Refonn  Act ;  and  that  being  the  case, 
In  re  it  would  appear  to  me  to  be  the  strangest  anomaly,  if  the 
existence  of  a  freehold  estate  in  the  premises,  in  addition 
to  a  chattel  interest,  would,  instead  of  conferring  the  fran- 
chise upon  the  claimant,  operate  to  disfranchise  him. 
Upon  these  grounds  he  submitted  that  the  decision  of  the 
Barrister  should  be  reversed,  and  that  the  claimant  was 
entitled  to  be  registered. 

Mr.  Brady  against  the  claim. — I  concede  at  once  to  two 
of  the  propositions,  for  which  Mr.  Julian  contends — ^namely, 
that  if  the  lives  had  not  been  inserted  in  the  lease,  that  the 
claimant  would  be  entitled  to  be  registered ;  and  also,  that 
there  is  some  anomaly  and  some  injustice  in  excluding  him 
upon  the  ground  of  his  having  those  lives  in  his  lease : 
but  with  respect  to  the  third  proposition,  that  under  the 
1st  section  of  the  Reform  Act  this  claimant  ought  to  be 
registered,  I  shall  demonstrate  it  has  no  foundation. 
[Mr.  Brady  then  asked  whether  Mr.  Julian  had  yet  deter* 
mined  upon  which  notice  he  would  rely  ?  Mr.  Julian 
said  he  was  entitled  to  rely  upon  both,  and  leave  it  to 
the  Court  to  decide  in  which  character  the  claimant 
should  be  registered.  Brady,  C.  B. — I  feel  so  strongly 
against  this  objection,  and  in  favor  of  the  claim,  that 
I  will  throw  it  upon  you,  Mr.  Brady j  to  establish  that  the 
claimant  is  not  qualified  to  be  registered  either  as  a  free- 
holder or  as  a  leaseholder.]  With  respect  then  to  the  1st 
section  of  the  Reform  Act,  I  contend  that  the  framers  of 
that  section  had  not  a  freehold  qualification  of  any  nature 
whatsoever  in  their  contemplation  when  they  framed  it.  It  is 
altogether  conversant  with  the  new  class  of  qualifications 
first  introduced  by  that  enactment — ^namely,  qualifications 
derived  from  chattel  interests.     Every  analysis  of  this 
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section,  by  every  author  who  has  written  upon  this  subject,        1842. 

excludes  the  idea  that  there  is  a  freehold  qualification  com-        /»  re 

Wbelan. 
prised  within  it,  or  that  there  is  any  other  class  within  the 

language  or  meaning  of  that  section,  save  and  except  the 
three  classes  of  chattel  interests  expressly  provided  for 
thereby.  The  fallacy  of  Mr.  Julian's  argument  consists 
in  applying  the  words  '^  whether  of  freehold  or  of  any 
<^  other  tenure  whatever,"  to  the  interest  of  the  party  who 
seeks  to  register,  instead  of  applying  it,  as  I  submit  it 
ought  to  be  applied,  to  the  estate  or  interest  of  the  party 
who  has  granted  the  chattel  to  the  claimant.  These  words 
govern  every  portion  of  the  section ;  and  if  we  read,  in 
reference  to  the  lessee's  interest,  the  sentence  would  run 
thus — "  every  lessee  or  assignee  of  a  freehold  for  the 
'^  imexpired  residue,  whatever  it  may  be,  of  any  term 
*^  originally  created  for  a  period  of  not  less  than  sixty, 
*'  or  fourteen,  or  twenty  years,"  as  the  case  might  be, 
which  would  be  to  make  palpable  nonsense  of  the  section. 
But  applying  these  words  to  the  grantor's  estate,  as  I 
contend  is  the  proper  construction  of  the  section,  and  the 
necessary  construction  to  effect  the  objects  the  legislature 
had  in  view,  the  whole  section  will  be  plain  and  sensible. 
The  obvious  intention  of  the  framers  of  this  section  in 
introducing  these  words  was  to  extend  the  franchise  to  sub- 
lessees and  their  assignees ;  and  the  proviso  in  the  con- 
cluding part  of  it  demonstrates  that,  for  it  requires  that 
sub-lessees  and  their  assignees  shall  occupy.  Now,  neither 
of  these  classes  were  named  before,  nor  any  franchise  con- 
ferred upon  them  expressly;  but  by  force  of  the  words 
**  whether  of  freehold  or  any  other  tenure  whatever," 
when  applied  to  the  lessor's  estate,  the  franchise  was  con- 
ferred upon  them,  and  the  words  lessee  and  assignee,  which 
would  otherwise  have  meant  the  original  lessee,  and  the 
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1842.        assignee  of  such  lessee  are  extended^ to  sub-lessees  and 

In  re       their  assignees,  because  although  there  be  three,  or  six,  or 
Wbslak. 

any  number  of  chattel  or  freehold  interests  between  the 

original  lessee  or  assignee,  thus  making  him  a  sub-lessee 
or  assignee  of  such,  he  would  be  qualified  to  register  if  he 
had  a  term  of  years  of  the  extent  specified  in  the  section. 
This,  I  submit,  is  the  true  construction  of  the  1st  section; 
and  unless  the  claimant  can  bring  himself  within  this 
section,  as  a  termor  for  years,  he  cannot  derive  any  advan* 
tage  from  it.  He  clearly  cannot  do  that* — So  long  as  the 
lives  last  he  has  a  freehold  estate  in  these  premises  for  aU 
purposes — ^kis  chattel  interest  is  in  abeyance — it  has  no 
existence  while  the  lives  last,  and  it  may  never  come  into 
existence — the  grant  of  the  years  is  a  mere  estate  m 
remainder  contingent  upon  the  death  of  all  the  lives  before 
the  years  expire,  and  which  interest  has  no  legal  existence 
until  that  period  arrive.  If  the  claimant  register  at  all  it 
must  be  as  a  £10  freeholder,  and  then  I  refer  your  Lord- 
ship to  Schedule  (C),  No.  6,  to  the  Reform  Act,  for  the 
oath  which  he  must  take,  and  a  portion  of  which  is,  '*  that 
*M  am  in  the  actual  occupation  thereof,  by  residing 
^*  thereon/'  Upon  these  grounds  I  submit  that  the  order 
of  rejection  ought  to  be  affirmed. 

Brady,  C.  B.  said  that,  as  he  felt  some  difficulty  upon 
this  case  he  would  not  decide  it  until  the  following  morning, 
but  that  he  would  strain  the  statute  as  &r  as  he  could,  to 
admit  the  claimant,  who  had  a  good  qualification,  and  one 
which  clearly  entitied  him  to  be  registered,  if  his  case 
were  not  a  casus  omissus  in  the  statutes.  His  Lordship,  on 
the  following  morning,  said  he  had  considered  the  case^ 
with  every  desire,  if  possible,  to  admit  the  claim,  but  he 
felt  that  he  was  coerced  to  affirm  the  order  of  rejection. — 
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The  party  could  i^ot  be  registered  in  any  other  character 
than  as  a  freeholder ;  and  the  form  of  the  oath,  which  he 
should  of  necessity  take,  contained  a  statement  of  actual 
occupation,  and  which  he  could  not  therefore  possibly 
swear. 


1842. 

In  re 
Whelan. 


Order  of  rejection  affirmed. 


CuFFE,  Appellant — Sirbe  and  Wife,  Respondents. 


1842. 


Mullingar 
Summer 
Asiizes. 


This  was  an  appeal  from  a  civil  bill  dismiss.    It  appeared  where  the  ap. 
that  the  recognizance  was  in  the  sum  of  forty  shillings.       ^®  ^  ^y  rewon 

of  the  sam 
mentioned  in 

Mr.  J.  PlunketL  for  the  respondent,  objected  to  the  recoe-  *^®  recogni- 

*•  "^  °    zance  being 

nizance,  and  relied  upon  the  decision  of  his  Lordship  in  too  large,  if 

the  respon- 

Hopkins  V.  Lord  Galmoy(a).  dent's  agent 

waive  that  ob- 
jection, the 

Mr.  Effan,  the  agent  for  the  appellant,  stated  that  there  has  full  juris- 
was  a  general  understanding  amongst  the  profession  who  ^^g  appeal. 
practiced  in  the  Court  below,  that  no  advantage  should  be 
taken  of  an  error  of  this  kind)  when  it  appeared  that  the 
costs  below  had  been  paid. 


Mr.  Macdonoffh  then,  on  behalf  of  the  appellant,  con- 
tended that  if  such  an  understanding  or  agreement  pre- 
vailed, this  must  be  regarded  as  a  case  in  which  the 


(a)  Ante  536. 
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1842.  attorney  for  the  respondent  has  consented  to  waive  this 
CuFFE  objection ;  and  that  if  that  were  so,  it  was  quite  competent 
SiREB.       for  the  judge  to  hear  the  appeal. — Thompson  v.  Power{a) 

Mr.  «7.  Plunhett  replied,  and  contended  that  it  was  essential 
to  the  validity  of  the  appeal,  and  to  give  the  Court  juris- 
diction, that  the  several  requisitions  prescribed  by  statute 
should  be  complied  with  ;  and  that  as  the  most  important 
one  had  been  neglected  in  this  case,  and  the  recognizance 
was  a  perfect  nullity,  the  Court  could  not  entertain  the 
case. 

Burton,  J. — I  am  quite  clear  that  if  the  agent  of  the 
respondent  waive  this  objection  it  is  quite  competent  for 
me  to  go  into  the  case ;  and  I  think  that,  under  the  present 
circumstances,  the  agreement  of  the  profession  below  must 
be  looked  upon  as  a  waiver  by  the  respondent  of  the 
objection  in  the  present  case(i^). 

The  case  was  then  heard,  and  the 
dismiss  affirmed,  without  preju- 
dice and  without  costs(c). 


(a)  1  C.  k  Dix.  C.  C.  334. 

(6)  As  to  whether  a  Judge  ought,  on  the  consent  of  parties,  to  dis- 
pense with  the  strict  rules  which  the  law  lays  down  for  the  conducting 
of  legal  proceedings,  see  the  obseryations  of  Dr.  Raddiffe,  in  Rourke  t. 
Carroll,  2  Leg.  Rep.  375 — 6,  and  the  cases  there  cited. 

(c)  In  a  subsequent  case  Mr.  Packenham,  for  the  respondent,  denied  the 
existence  of  any  understanding  or  agreement  of  the  nature  stated  by 
JEgan,  and  produced  the  attorney  for  the  respondent,  who  denied  that  he 
was  any  party  to  such  an  agreement ;  and  Mr.  Justice  Burton  enter- 
tained the  objection  in  that  case,  and  refused  to  go  into  the  appeaL 
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Anonymous.  ^7V.m  Summer 

AsnzeB, 

1.  HIS  was  an  appeal  from  a  dismiss  in  a  civil  bill  Where  a 

receiyer  under 
ejectment,  brought  upon  a  notice  to  quit.  the  Court  of 

Chancery 
brought  an 

It  appeared  that  the  lands  in  question  were,  amongst  fo^ded'on  a 
others,  the  subject  of  litigation  in  Chancery,  and  that  the  Signed  by^^ 
notice  to  quit  had  been  siirned  by  the  receiver  in    the  ff  ^'^^  ■*^*  ®^ 

*  ^  J  the  owner  of 

equity  cause;  but   that  he  had   signed  the  notice,  and^«^***®  = 

Ifeldf  that 

Styled  himself  in  it  as  the  agent  of  the  owner  of  the  estate,  Buch  notice 

was  had,  as 

and  not  as  the  receiver  under  the  Court  of  Chancery.  in  the  notice 

he  should  hare 
styled  himself 

Mr.  OReilly^  the  agent  for  the  respondent,  objected  to  the  Court,  and 
the  sufficiency  of  the  notice  to  quit,  and  contended  that  a  of  \he^pvty. 
receiver  was  not  the  agent  of  the  owner  of  the  estate,  but 
was  the  officer  of  the  Court  of  Chancery,  and  that  he 
should  therefore  have  signed  the  notice  as  receiver  and  not 
as  agent. 


Brady,  C.  B. — The  case  of  Lessee  Crosbie  v.  Bany{a)y 
is  in  favor  of  the  objection,  as  the  form  used  in  that  case 
appears  to  be  the  proper  form  of  notice,  where  there  is  a 
receiver  under  the  Court.  Upon  this  groimd  I  shall  affirm 
the  dismiss(i). 

Dismiss  affirmed. 


(a)  I  Jones  &  Carey  106,  S.  C.  1  Ir.  Law  R.  232. 
(6)  See  Lessee  Frewen  y.  Ahem,  4  Ir.  Law.  R.  181. 
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CROWN  SIDE. 


1842. 

In  re  Newton. 


A  preMiitmmit  ^HIS  was  a  presentment  for  filling  up  the  gripe  of  a 

founded  apon    jj^i 
an  apptication  ^^^^^^ 
to  thepresenU 
ment  MMionSt 

which  omiu         ]^,  HomUion  Smutite^  on  the  part  of  Mr.  Murphy ^  a 

the  Mctum  of  *^  a 

the  aoi  aotho*  cess-pavery  objected  to  the  presentment  being  fiated,  on  the 

rising  the  pre- 
sentment, can-  ground  that  no  apptication  for  the  work  had  been  lodged 

not  be  fiat^i 

with  the  secretary  of  the  Grand  Jury,  or  had  been  made 

and  decided  upon  at  the  presentment  sessions  in  manner 

required  by  the  6  &  7  Will.  IV.  c.  116,  ss.  14,  16,  and  17. 


The  County  Surveyor  stated  that  the  application  for  the 
work  in  question  had  been  made  by  him  as  county  surveyor 
at  the  presentment  sessions;  that  by  the  15th  section 
of  the  Grand  Jury  Act(a),  the  county  surveyor  is  enabled, 
where  no  application  has  been  made  for  a  public  work, 
which  appears  to  him  to  be  necessary,  to  make  application 
for  the  same;  and  that  it  was  provided  by  the  same 
section  that  "  it  shall  not  be  necessary  for  the  said  surveyor 
<*  to  lodge  any  application  made  by  him  with  the  secretary 
«  of  the  Grand  Jury." 


(a)  AnteZST. 
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Mr.  Hamilton  Smythe. — It  is  quite  true  that  it  is  not        1842. 
necessary  to  lodge  beforehand  such  an  application  as  in        ^^^^ 

Si  B  W  X  Oil  • 

ordinary  cases;  but  the  15th  section  requires  that  such 
application  shall  be  delivered  to  the  chairman  at  the 
sessions,  and  shall  be  dealt  with  thereat  in  all  respects  in 
the  same  manner  as  the  other  applications  which  sliall 
have  been  lodged  with  the  secretary  of  the  Chrand  Jury. 
My  instructions  are,  that  no  such  application  was,  in  fact, 
delivered  to  the  chairman.  If  there  was,  of  course  it  is 
forthcoming. 

The  application  was  then  produced  from  the  Grand  Jury 
room,  when 

Mr.  Hamilton  Smyths  then  objected  that  the  application 
produced  did  not  conform  to  the  requisites  of  the  statute, 
inasmuch  as  it  did  not  state  the  section  of  the  act  autho- 
rizing the  presentment.  The  6  &  7  WilL  IV.  c.  116,  s» 
16,  requires  every  application  to  presentment  sessions, 
whether  for  a  public  work,  or  any  other  purpose  whatso- 
ever, to  *^  set  out  the  title  of  the  act  authorizing  such 
presentment,  with  the  year  of  the  king's  reign,  chapter, 
and  section,  as  printed  by  his  majesty's  printer."  Here 
the  title  of  the  act,  the  year  of  the  king's  reign,  and  the 
chapter,  are  stated  correctly,  but  the  section  is  not  given. 
This  omission,  it  is  submitted,  avoids  the  presentment. 

Brady,  C.  B. — I  do  not  see  how  the  objection  can  be 
got  over.     I  cannot  fiat  this  presentment. 


CASES 


ON   THR 


LEINSTER   CIRCUIT. 


GOING  JUDGES  OF  ASSIZE. 
Chief  Justice  Pbnnbfathbr,  Chief  Justice  Doherty. 


Civil  Side. 


1842. 


Wexford  RicHARDS,  Appellant — Richards,  Respondent. 

AtsizeM* 

A  recogni-       1  HIS  was  an  appeal  from  a  civil  bill  decree.     The  decree 
though  it  be     was  for  £16  6s.  lid.)  and  the  recognizance  was  entered 

entered  mto      .    .     -       ^^^   .. 
for  a  greater    ^to  for  £32   14s. 

sum  than 
double  the 

5°*°^  Mr.    EoUesfonf    for  the   respondent,    objected    to  the 

recognizance,  as  being  in  an  amount  greater  than  double 
the  sum  decreed.  Brennan  v.  Ckary(a);  Caldwell  v. 
Gibbs{b). 


Mr.  George^  for  the  appellant,  contended  that  the  recog- 
nizance here  was  a  substantial  compliance  with  the  requisi- 
sitions  of  the  Statute,  the  sole  object  being  to  give  the 
respondent  sufficient  security  ;  that  it  was  not  competent  for 
a  party  to  go  behind  the  recognizance,  in  order  to  ascertain 


(a)  Ani€  435.  (6)  2  C.  &  D.  183. 
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whether  it  was  in  double  the  sum  decreed  or  not:  and        1842. 

* — ^-^ ' 

that  this  could  form  no  defence   to   a  party  sued   upon    Richards 

V. 

ity    he   being    estopped   from   denying  its    validity,    by    Richards. 
being  a  party  to  it. 

Pennefather,  C.J., — I  fear  I  must  yield  to  this 
objection. — \^th  regard  to  the  argument  that  you  cannot 
go  behind  the  recognizance,  this  is  not  going  behind 
it.  The  condition  of  the  recognizance  refers  to  the 
decree ;  and  in  order  to  verify  it  you  must  look  at  the 
decree.  On  the  face  of  it  the  debt  is  £16,  costs  6s., 
warrant  lid.  Thus,  without  going  out  of  the  record, 
you  ascertain  the  smn  to  be  £16  6s.  lid.  which  is 
less  than  one  half  the  amount  of  the  recognizance ; 
and  the  question  is,  whether  the  Assistant  Barrister 
had  jurisdiction  to  take  a  recognizance  in  more  than 
double  the  amount  decreed. 

It  is  said  that  it  is  immaterial  to  the  party,  for  he 
has  gotten  all  the  security  he  is  entitled  to,  and  something 
more ;  but  the  question  is,  whether  it  is  such  a  recog- 
nizance as  can  be  sued  on.  If  the  Assistant  Barrister 
has  no  authority  to  take  it,  unless  it  be  in  conformity 
with  the  provisions  of  the  Act,  then  the  party  cannot 
put  it  in  suit,  and  he  has  no  security. 

Mr.  Martleifj  Q.C.,  amicus  curue^  stated  that  the 
practice  certainly  had  been,  for  greater  certainty,  to 
make  the  amount  in  the  recogpiizance,  somewhat  more 
than  double  the  sum  decreed,  and  that  it  would  have 
the  effect  of  throwing  out  a  number  of  appeals,  if  it 
were  held  that  the  recognizance  was  therefore  bad. 
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His  Lormhif  thm  said,  diat  ke  would  pronounce 
'^"*"**    BO  rule  opoa  it  till  the  following  morning. 
Riciuja>«.  C.  A.  V. 


Jufy7A.  Pemnbfatheb,  C.J., — In  the  case  of  this  civil  bill 

appeal  which  stands  over,  I  have  consulted  Chief 
Justice  Doherty  and  he  is  clearly  of  opinion  that 
the  recognizance  is  sufficient,  that  the  practice  generally 
is  to  hare  the  recognizance  in  a  larger  amount  than 
what  is  required,  and  that  there  is  hardly  any  Judge 
who  entertains  any  difficulty  about  its  sufficiency. 

The  cases  that  I  have  been  referred  to,  before  Judge 
Burton,  and  Baron  Pennefaiher,  are  very  strong,  and 
it  is  hard  to  reconcile  them,  with  the  opinion,  that  the 
recognizance  in  this  case  is  correct.  There  is,  however, 
a  distinction  which  I  think,  may  reconcile  all  the  cases. 

The  strongest  case  is  that  of  Brennan  v.  Ckary, 
before  Baron  Permefather — he  held  that  a  recognizance 
in  40s.  of  the  present  currency,  was  not  a  compliance 
with  the  Act  of  Parliament,  which  was  passed  before 
the  change  of  currency,  and  required  a  recogpiizance 
of  40s.  which  of  course  would  be  40s.  Irish  currency, 
and  he  was  of  opinion,  that  though  it  was  a  laiger 
sum  than  that  required  by  the  Act,  yet  that  not  having 
pursued  the  Act  of  Parliament,  it  was  not  a  compliance 
with  its  requisites,    and  was  therefore  insufficient. 

It  is  to  be  observed  in  that  case,  that  the  Act  specified 
the  exact  sum  of  40s.  it  was  40s.  Irish,  and  therefore  408. 
present  currency  was  not  a  compliance  with  the  Act, 
and  Baron  Pennefather   was  of  opinion,  that  it  should 
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be  strictly  complied  with.  The  Act  under  which  the  1842. 
present  recognizance  was  taken,  does  not  specify  any  RxcHiLRDs 
particular  sum,  but  only  requires  double  the  amount  Richabds. 
decreed,  including  debt  and  costs ;  it  does  not  require 
a  specific  sum  as  in  Brennan  v.  Cleary^  therefore  the 
recognizance  in  this  case  may  be  held  to  be  a  com- 
pliance with  the  Act,  though  that  in  Brennan  v.  Ckaryy 
was  not  so  held.  The  recogpiizance  may  be  held  to  be 
sufficient,  provided  it  be  in  an  amount  to  answer  the  requi- 
sites of  the  Act,  double  the  sum  decreed,  and  it  will  be  in 
double  the  sum  decreed,  though  it  should  exceed  it, 
whereas  under  the  other  Act,  where  a  specific  sum  was 
required  you  could  not  enter  into  a  recognizance  for  a 
difiierent  sum  without  directly  deviating  from  the  Act. 
This  case  is  therefore  disting^hable  from  Brennan  v. 
Cleary^  and  it  is  the  only  case  which  appears  incon- 
sistent with  the  decision  I  am  about  to  pronounce. 

The  case  of  Caldwell  v.  Gibbs  is  clearly  distingxdshable, 
for  it  was  in  a  smaller  sum  than  that  required,  and 
was  therefore  clearly  not  a  compliance  with  the  Act. 

The  other  decision  of  Judge  Burton^  in  the  same 
Reports(a)  is  also  quite  distinguishable,  he  held,  that  where 
the  instrument  entered  into  was  not  a  recognizance  but  a 
bond,    and  the  Act  mentioned    £5   as  the  amount  of 

the  bond,  that  a  bond  in  £5  English  was  a  compliance 
with  the  Act,  on  the  ground  that  it  was  disting^hable, 
from  Brennan  v.  deary^  because  the  Assistant  Barrister 


(a)  Ante  436. 
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1842.       before  whom  the  bond  was  entered  mto,   had  jurisdiction 


Richards  to  take  the  bond  independently  of  the  Statute,  whereas 
R1CHABD8.  the  authority  to  take  the  recogpiizanoe,  was  only  derived 
from  the  Statute,  which  should  therefore  be  strictly 
complied  with;  therefore  though  the  bond  was  in  £5 
present  currency,  and  though  at  the  time  of  the  passbg 
of  the  Act  £5  Irish  was  required,  yet  as  there  was 
original  jurisdiction  to  take  the  bond,  Judge  Burton 
draws  the  distinction,  though  he  concurs  in  the  prindple 
of  Baron  Pennefather^i  decision. 

These  are  the  authorities  upon  the  subject,  they 
are  either  clearly  different  from  the  present  case,  or 
else  the  sum  of  40s.  being  a  specified  amount  makes 
a  distinction.  For  these  reasons,  I  do  not  feel  myself 
bound  by  the  authorities  to  reject  the  present  appeal, 
on  the  ground  that  the  recognizance  is  insufficient; 
it  is  consistent  with  all  these  cases,  there  is  a  substantial 
compliance  with  the  Act,  and  the  instrument  is  not 
/itiated  because  it  is  an  amount,  larger  than  double 
the  sum  decreed. 
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1842. 


DoNOHUE,  Appellant — NelsoNj  Respondent  Wexford 

Summer 
Assizes, 

1  HIS  was  an  appeal  from  a  decree.     It  appeared  on  the  a  recogni- 
fiice  of  the  decree  that  the  debt  was  £15 — costs  6s. — and  bletbe  amount 
warrant  lid.     The  amount  in  the  body  of  the  decree  was  costs  and   * 
£15  6s.  lid.,  and  the  recognizance  was  £30  13s.  lOd.        go'^afwhin 

the  warrant 
was  included 

Mr.  RoUeston^  for  the  respondent  objected  to  the  recoir-  "*  ^«  ^^ 

'-  "  o    mentioned  m 

nizance  as  being  in  too  large  an  amount.     It  should  be  the  body  of 

the  decree. 

only  in  double  the  debt  and  costs,  but  here  the  warrant 
also  is  included — it  is  no  part  of  the  costs,  and  may  never 
be  payable. 

Mr.  L.  Nunnj  contra. 


Pennbfather,  C.  J. — The  recognizance  is  here  in 
double  the  sum  decreed — the  amount  decreed  includes  the 
warrant  in  it.  I  rather  think  it  ought  to  be  so  included, 
for  otherwise,  in  case  it  should  be  necessary  to  levy  it,  this 
sum  could  not  be  raised.  At  all  events  I  am  precluded 
here  from  entering  into  that  question,  the  recognizance  is 
in  double  the  sum  decreed,  and  is  therefore  right. 


2q 
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1842. 

Kilkenny 

Summer  C.^SHEN,  A|^Ujuit — Phblax,  Respondent. 

tau^hj^i        X  HIS  was  an  appeal  from  a  dismiss.     The  appellant  had 
bt^**^*"^'  entered  into  a  recognisance  in  40s- 

The  recognizance  was  objected  to  on   this  ground. — 
Brennan  v.  Cleari/{a). 


Pbnnefathbb,    C.  J. — I    have   already  decided   this 
recognizance    to  be   bad,  after  argument   in    a    case   at 

mxford{b). 

Dismiss  affirmed. 


(a)  Ante  435. 
(6)  Richardi  ▼.  Richards,  ante  560.     See  also  Hopkim  y.  Lord  Gul- 
mcy,  ante  536,  and  the  cases  there  cited ;  and  Cuffe  v.  Siree,  ante  551. 


1842. 

r' 
Kilkenny 

Summer  Htland,  Appellant — CoLLES,  Respondent. 

Auitet, 

Where  in  a  r©-  ^  fjig  ^^s  an  appeal  from  a  decree. 

coji^nixanco  the  ^  '^ 

sureties  ac- 

themselves  to       I^  ^^^  recognizance  the  sureties  acknowledged  them- 

^  '"^°^y  selves  to  be  indebted  to  the  leaving  a  blank 

S»fn[lff.  ^''''^  >"»^^»^  ^f  ^^®  ^^"^  plaintiff. 

Held  bad. 

Mr.  CoUeSy  for  the  respondent,  objected  to  the  recogni- 
zance on  this  ground,  as  insufficient. 
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Mr.  Martley^  Q.  C,  and  Mr.  Lawson^  for  the  appellant, 
cited  Atkinson  v.  Heale(a)j  Keay  v.  Brotone(b). 

Pennefathbr,  C.  J. — In  the  cases  cited,  the  mistake 
was  in  the  condition  of  the  recognizance,  which  might 
admit  of  explanation ;  but  here  there  is  in  fact  no  recogni- 
zance on  the  part  of  the  sureties ;  they  do  not  acknow- 
ledge themselves  indebted  to  any  person. 

Decree  affirmed. 


1842. 


(a)  Nap.  C.  B.  Dig.  79. 


(6)  I  C.  &  D.  C.  C.  216. 


Keating,  Appellant — Duan,  Respondent. 

X  HIS  was  an  appeal  from  a  decree. 

In  the  margin  of  the  recognizance  the  parties  were 
described  with  their  additions,  &c.,  as  in  the  cause,  Michael 
Keatinfff  of  Caher^  in  the  county  Tipperary,  shopkeeper ; 
John  Duanj  of  Caher,  in  the  county  Tipperary^  farmer. 
In  the  attorney's  affidavit  of  probable  cause  the  county 
and  division  was  given  ;  but  the  parties  were  only  described 
as  John  Duan,  plaintiff — Michael  Keating,  defendant. 


1842. 


.^ 


Clonmel 
Summer 
Assizes, 

In  the  attor- 
ney's affidayit 
the  parties 
were  not  de- 
scribed as  in 
the  cause. 
Held  bad. 


The  agent  for  the  respondent  objected  to  the  affidavit 
on  this  ground. 
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1842.  For  the  appellant,  Gilman  v.  Shaw{a)  was  cited. 

Keating 
r. 

DuAN.  Pennefather,  C.  J. — I  must  hold  the  affidavit  in  this 

case  to  be  bad :  it  wants  the  ingredient  which  influenced 
Judge  Burton's  decision  in  the  case  cited,  the  word 
**  aforesaid." 

Decree  affirmed(A). 


(o)  I  C.  &  D.  C.  C.  634. 
(6)  See  Clarke  v.  Adams,  atUe  234.     See  also  contra  BlennerhoMUt  ?. 
Sullivan,  ante  521. 


1842. 

'^^ , ' 

Sunmer  Lane,  Appellant — Drohan,  Respondent. 

Assizes. 

In  an  appeal     L  HIS  was  an  appeal  from  a  dismiss.      Plaintiff  only 

from  a  dismiss, 

treble  costs     lodged  double  costs. 

must  be 
lodged. 

Mr.  RoUestaUy  for  the  respondent,  contented  that  treble 
costs  were  necessary — Corscadden  v.  Hanly{a),  Kehae  v. 
Doyne{b\  Bingham  v.  Brogan{c). 

Mr.  Mulcahy^  for  the  appellant,  cited  Fowler  v.  Brien{d)j 
Moss  v.  Madden(e). 

Pennefathbr,  C.  J. — (After  reading  the  authorities 
referred  to),  I  am  of  opinion  that  the  only  way  to  give 
the  defendant  full   security,   is  to   hold   with  the  Chief 


Ca)  AnteSie.  (6)  Ante  3S8.  (c)  Ante  47Q. 

(d)  1  C.  &  D.  C.  C.  578.  (0  I  C.  k  D.  C.  C.  581. 
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Baron  and  Baron  Richards^  that  a  lodgment  of  treble  1842. 
costs  is  necessary.  The  costs  below  go  to  the  party  suc- 
ceeding below  in  any  event,  and  the  remaining  costs  are 
to  meet  the  costs  of  the  appeal.  On  the  whole  of  those 
conflicting  cases,  I  think  this  to  be  the  sound  construction 
of  the  act. 

Dismiss  affirmed,  without  costs. 


Crown  Side, 


Daniel  Cotter's  Case.  ^     ^^'    ^ 

Wicklow  Sum' 
mer  Assizes. 

JL  HE  prisoner  was  indicted  under  1  &  2  Will.  IV.  c.  44,  where  a  pri. 
s.  3,  for  sending  a  threatening  letter.  dtct^ftw  ^^' 

sending  a 
threatening 

At  the  time  the  prisoner  wrote  and  sent  the  letter,  the  }^^^J.*  *"^-^* 

*  '  the  tune  of  the 

subject  of  the  indictment,  he  was  in  confinement,  in  the  offence  it  ap- 
peared he  was 

county  gaol  of  Wichlowy  for  another  offence.  confined  to 

gaol.     Held, 
that  evidence 
,     of  a  disturbed 

Mr.  Scottj  Q-C,  for  the  Crown,   asked  his  Lordship  state  of  the 
whether  he  would  require  evidence  of  the  country  being  be  given,  in 
in  a  disturbed  state,  as  the  indictment  was  under  a  White-  tain  an^indict- 
boy  Act.     He  said  that  Judge   Torrens  had  considered  ^^"^^"^'ij^^ 
that  the  sending  a  threatening  letter  was  of  itself  sufficient  ^®'*- 
to  sustain  a  prosecution  under  the  statute,  while  Judge 
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1842.        Perrin(a)  held  that  evidence  of  the  state  of  the  country 

Cotter's     was  necessary. 
Case.  "^ 

Pennefather,  C.  J. — I  entertain  a  very  deliberate  and 
long  formed  opinion,  that  to  bring  a  case  within  the  White- 
boy  Acts,  the  offence  of  which  a  party  is  convicted,  must 
have  been  either  perpetrated  by  a  number  of  persons 
tumultuously  assembled,  so  as  to  bring  it  within  the  general 
description  of  a  whiteboy  offence,  or  else  be  in  itself  of  a 
tumultuary  kind,  so  as  by  its  own  intrinsic  character  to  be 
an  offence  against  the  object  and  policy  of  the  Whiteboy 
Act.  In  either  of  those  cases  the  offence  comes  within 
the  act,  even  though  it  be  its  first  conunission;  and  I 
would  not  require  any  evidence  of  pre-existing  disturban- 
ces, the  acts  being  in  themselves  of  an  insurrectionary 
character.  Here  the  offence  was  committed  by  an  indivi- 
dual, who,  from  his  position,  confined  to  the  county  gaol, 
could  not  appear  by  night  or  be  a  terror  to  her  Majesty's 
subjects(i). 

The  Sub-Inspector  of  Police  proved  the  sending  of 
other  threatening  notices,  the  burning  of  a  house  by  night, 
in  May  last,  and  another  act  of  incendiarism  in  the  same 
month. 

His  Lordship  thought  this  evidence  sufficient. 

Prisoner  found  guilty. 

(a)  Regina  v.  Hejfernan,  1  C.  &  D.  C.  C.  311. 
(6)  Vide  Reilly's  ease,  ante  447 ;  Rex  y.  Phdan,  1  C.  &  D.  180. 
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GOING  JUDGES  OF  ASSIZE. 
Mr.  Justice  Crampton — Mr.  Justice  Perrin. 


Civil  Side. 


1842. 
CoNLON,  Appellant — Brbnnan,  Respondent  j — 7~^^ " 

Assizes. 

OlVIL  bill  ejectment  against  the  appellant,  as  overbold-  A  tenant  from 

year  to  year 

ing  tenant,  under  tbe  56   Geo.  III.  c.  88,  s.  2.     Decree  was  discharged 

as  an  insolvent. 

by  the  Assistant-Barrister,  and  appeal.  The  landlord 

had  notice  of 
the  insolvency, 

The  appellant  was  tenant  from  year  to  year,  and  had  posiiJl^^r^i? 
been  discharged  under  the  Insolvent  Act  in  1837.     It  was  *?''•    V}^  **: 

o  signee  did  not 

proved  that  the  landlord  had  notice  of  the  insolvency,  and  take  possession 
was  an  opposin&f  creditor ;  that  the  assignee  of  the  insol-  solvent  con- 

tinned  in  pos- 

vent  never  was  in  possession  of  the  premises ;  and  that  the  session  of  the 

premises,  and 

insolvent  herself,  after  her  discharge,  entered,  and  was  in  was  after- 

wards  served 

possession  at  the  time  the  notice  to  quit  was  served.     The  with  a  notice 
notice  to  quit  and  the  process  were  served  on  her,  but  not  that  the  tenant 
on   the   assignee.     The  demand   of  possession   was  also  ^Jp^^^g^^Ji^^^ 
made  from  her,  and  not  from  the  assignee.  not'ravhig"'* 

been  served  on 
the  assignee, 
and  that  an 
ejectment,  under  5Q  Geo.  111.  c.  88,  s.  2,  could  not  be  maintained. 
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1842.  Mr.  Tambi  Q.C.  for  the  appellant. 

CONLON 

Brsnnav.  The  assignee  of  the  insolvent  has  not  been  served  with 
the  notice  to  quit,  and  therefore  the  tenancy  is  not  deter- 
mined. It  is  true  that  notice  to  quit  need  only  be  served 
on  the  immediate  tenant  of  the  landlord,  and  not  on  bis 
undertenants.  But  the  question  here  is,  who  is  the  tenant? 
By  the  insolvency  all  the  property  of  the  appellant  was 
vested  in  her  assignee,  and  with  the  rest,  this  estate  from 
year  to  year :  she  therefore  ceased  to  be  tenant.  The 
act  of  parliament  requires  that  the  process  should  be  served 
on  **  the  tenant  and  such  other  person,  if  any,  as  shall  be 
*'  in  actual  possession  of  the  premises."  The  proceedings 
in  this  case  are  therefore  defective,  in  consequence  of  the 
assignee,  who  is  the  tenant,  not  having  been  served. 

Mr.  Napier^  for  the  respondent. 

The  insolvency  did  not  put  an  end  to  the  relation  of 
landlord  and  tenant  between  the  appellant  and  the  respcm- 
dent.  In  the  case  of  Ansborough  v.  Lord  Lucan(a)f  Baron 
Richards  held  that  it  was  not  necessary  to  serve  persons 
having  mere  derivative  interests.  In  this  case  the  assignee 
was  not  in  possession ;  and  if  the  Court  held  it  necessary 
to  serve  him,  greater  strictness  would  be  required  in  civil 
bill  ejectments  than  in  ejectments  in  the  superior  court8(i). 

Mr.  Tbmi,  in  reply. 

In  the  Queen's  Bench  the  proceedings  are  regulated  as 
the  Court  may  think  best  calculated  to  meet  the  ends  of 

(o)  Ante  47S.  (6)  Lessee  Maine  v.  Croke$p  Cooke  &  AL  12. 
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justice.     But  this  ejectment  is  under  the  statute,  and  the 
Court  is  bound  to  comply  with  the  provisions  of  it. 

Crampton,  J.,  reserved  his  opinion  until  the  following 
day. 


1842. 

CONLON 

Bbsnnam. 


Crampton,  J. — The  question  in  this  case  is,  whether 
the  civil  bill  ejectment  was  properly  brought  under  the 
56  Geo.  III.  c.  88,  s.  2.  The  tenant  was  discharged 
under  the  Insolvent  Act.  She  alone  was  served  with  the 
notice  to  quit  and  the  ejectment.  Her  assignee  was  not 
served.  The  statute  enacts  **  that  in  all  eases  where  any 
^^  tenement  shall  have  been  held  by  any  tenant,  at  a  less 
*^  rent  than  twenty  pounds  per  annuniy  and  the  tenant's  inte- 
^*  rest  in  the  same  shall  be  determined,  and  after  demand 
^'  made  by  the  landlord  or  lessor,  his  bailiff  or  receiver,  a 
^*  delivery  of.  possession  of  the  same  shall  be  withheld,  it 
shall  and  may  be  lawful  for  the  said  landlord  or  lessor 
to  proceed  by  civil  bill  against  such  tenant,  and  such 
other  person,  if  any,  as  shall  be  in  the  actual  possession 
**  of  the  premises ;  and  thereupon  to  serve  such  tenant, 
^^  and  such  other  persons  as  aforesaid,  with  process  on  such 
"  civil  bill,  if  such  services  can  be  effected,"  &c.  The 
statute  then  provides  for  the  case  where  service  cannot  be 
effected,  and  specifies  what  the  process  is  to  contain,  and 
proceeds  thus  :  <'  And  it  shall  and  may  be  lawful  for  the 
^<  said  Assistant-Barrister,  &c.,  upon  such  civil  bill,  and 
*^  upon  proof  of  such  service  as  aforesaid,  &c. ;  and  that 
**  the  premises  had  been  held  by  the  tenant,  against  whom 
*^  such  proceeding  shall  be,  at  a  rate  not  exceeding  twenty 
'*  pounds  per  annum;  and  that  the  interest  of  the  tenant 


Thuraday^ 
Juhfl. 


(( 


a 


(fi 
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1842. 

COVLON 

V. 

Bbennan. 


"  had  determined,  and  that  notices  to  quit,  in  cases  where 
'*  such  notice  is  by  law  necessary,  had  been  duly  served, 
*^  and  the  time  for  the  delivery  of  the  possession  thereof 
*'  expired,  to  decree  the  said  landlord  or  lessor  to  be  put 
**  into  possession  of  the  premises."  This  is  an  ejectment 
on  the  title,  and  an  outstanding  title  is  shown  in  a  third 
person.  By  the  insolvency,  the  estate,  whatever  it  may 
have  been,  became  vested  in  the  assignee.  I  have  not, 
however,  to  decide  on  principles  applicable  to  ejectments 
on  the  title  in  superior  courts,  but  on  the  particular  enact- 
ment now  before  me.  Let  us  see  what  is  required  by  that 
enactment.  The  tenant's  interest  must  have  been  deter- 
mined to  enable  the  landlord  to  maintain  this  ejectment. 
In  this  particular  case  what  was  the  tenant's  interest  ?  It 
was  first  asserted  that  there  was  an  outstanding  lease,  but 
there  was  no  proof  of  that;  therefore  I  take  it  to  have 
been  a  tenancy  from  year  to  year.  That  can  only  be 
determined  by  a  notice  to  quit.  A  notice  to  quit  was 
undoubtedly  served  on  the  defendant,  but  she  had  ceased 
to  have  any  estate  in  the  premises  when  it  was  served. 
Her  estate,  from  year  to  year,  had  been  transferred  by  her 
discharge  in  the  insolvency,  to  the  assignee.  There  can  be 
no  distinction  between  an  estate  from  year  to  year  and  an 
estate  for  nine  hundred  years.  If  this  had  been  an  estate 
for  nine  hundred  years,  it  would  clearly  have  been  transfer- 
red to  the  assignee ,-  therefore,  in  this  case,  notice  to  quit 
should  have  been  served  on  the  assignee.  The  defendant 
remained  in  possession,  and  in  one  sense  might  be  consi- 
dered as  tenant  from  year  to  year ;  but  the  estate  was  not 
vested  in  her  but  in  another  person — it  was  vested  in  the 
assignee.  I  think  a  case  of  hardship  to  the  landlord  might 
arise,  which  would  deserve  consideration — that  is,  if  the 
transaction  was  a  clandestine  one,  or  if  the  transfer  had 
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taken  place  without  the  knowledge  of  the  landlord ;  but  that  1842. 
is  not  this  ease  here.  I  find  in  the  schedule  now  before  me,  Conlon 
and  proved  in  the  insolvency  matter,  that  this  property  is  Brbnnan. 
actually  returned  among  the  other  property  of  the  insolvent. 
The  plaintiff  was  a  creditor,  and  perfectly  in  possession 
of  the  facts  respecting  the  estate ;  that  it  was  not  vested 
in  this  person  whom  he  served  with  the  notice  to  quit,  but 
in  her  assignee.  It  is  true  that  the  estate  is  described  in 
the  schedule  as  the  residue  of  an  outstanding  term  of 
years,  and  that  might  have  given  countenance  to  the 
notion  that  this  outstanding  term  had  nothing  to  do  with 
the  defendant's  estate  from  year  to  year.  But  there  is  no 
legal  evidence  of  the  existence  of  such  a  term,  therefore 
we  must  consider  the  defendant's  estate  as  an  estate  from 
year  to  year,  and  that  estate,  with  the  knowledge  of  the 
plaintiff,  became  vested  in  the  assignee.  In  order  to 
determine  the  tenancy  he  ought  to  have  served  the 
assignee  with  notice  to  quit;  and  the  act  of  parliament 
requires  that  he  should  show  that  the  tenancy  is  deter- 
mined.    He  has  not  done  so,  and  therefore  I  must 

Reverse  the  decree,  and 
dismiss  the  process. 
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1842* 

^  Bell,  Appellant — Macartney,  Respondent. 


r 
Louth  Sum" 

mer  Auize$, 


The  ejectment  EjECTMENT  under  the  6  &  T  Will.  IV.  c.  75,  s.  2, 

process,  nnder 

the  6  &  7  Will,  dissiiss,  and  appeal. 

IV.C.75,  s.  2, 

must  oontain 

the  nftme  of  ^r^  i         •!     i    i 

the  barony,  or  The  process  descnbed  the  premises  held  under  a  certain 
whidi  thepre-  l^&se,  without  Stating  in  what  barony  or  parish  they  were 
atell  U^is'not  s^^^^^*     The  lease  specified  the  barony  and  parish. 

sufficient  that 
it  should  refer 

^h^h^^^h"*  ^'  CyHagariy  for  the  n^pondent,  objected  that  the 
rony  or  parish  barony  or  parish,  in  which  the  property  was  situated,  was 

is  mentioned. 

not  mentioned  in  the  process. 


Mr.  Napier,  for  the  appellant. 

The  object  of  the  statute  was  to  identify  the  lands. 
They  are  sufficiently  identified  by  the  lease  being  specified. 
If  the  plaintiff  has  not  complied  with  the  letter  of  the  act 
of  parliament,  he  has  done  what  is  tantamount.  It  was 
not  necessary  that  he  should  describe  the  lease.  At  most, 
this  is  a  technical  error,  and  is  cured  by  the  35th  section. 

Crampton,  J. — The  redundancy  in  one  part  of  the 
process  cannot  make  up  for  the  deficiency  in  another.  It 
is  impossible  for  me  to  rule  against  the  words  of  the  act 
of  parliament;  I  might  as  well  say  I  could  decide  without^ 
a  civil  bill  at  all.  I  have  no  doubt  on  the  subject,  and  I 
do  not  think  any  lawyer  can.  I  must  dismiss  the  civil 
bill  with  costs,  if  only  for  the  sake  of  example. 
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Duncan  and  Others,  Appellants — Couch,  Respondent.     ^     ^^^'    ^ 

Antrim  Sum- 
mer Assizes. 

JjiJECTMENT  against  an   overholding  tenant,  under  A  notice  to 
the  56  Geo.  III.  e.  88,  s.  2.     Dismiss  by  the  Assistant- two  co-heir- 

T>      .  .  J  1  esses  on  behalf 

bamster,  and  appeal.  of  themselves 

and  two  others, 
who  were 

Moorhead^  who  was  seized  of  the  premises  in  question,  °"f  <>"»  ^'^ 

'  *  ^  '  determine  a 

under  a  lease  for  three  lives  or  sixty-one  years,  demised  tenancy  from 

^  ^  year  to  year. 

them   to   the  respondent  from   year  to  year.     He   died.  An  infant  may 

sne  by  procAcm 

leaving  four  daughters,   his  co-heiresses,   by   whom   the  ami  in  the  dyil 

bill  courts. 

ejectment  was  brought.  The  respondent  paid  rent  to  the 
co-heiresses.  A  notice  to  quit,  signed  by  two  of  the 
co-heiresses  on  behalf  of  themselves  and  the  others,  who 
were  minors,  was  served  on  the  respondent,  and  a  demand 
of  possession  made.  The  ejectment  was  brought  by  the 
two  co-heiresses,  who  were  of  age,  and  the  prpchein  ami 
of  the  other  two.  Service  of  the  process  on  all  persons 
in  possession  was  proved. 


Mr.  OHagooi^  for  the  respondent. 

In  the  first  place  the  notice  to  quit  was  not  signed  by 
the  minors,  and  is  therefore  bad.  Secondly,  the  minors 
sue  by  prochein  amt,  which  they  cannot  do  in  this  court. 
In  the  superior  courts  it  is  necessary  to  apply  specially  for 
the  appointment  of  a  guardian.  The  civil  bill  acts  do  not 
empower  the  Assistant- Barrister  to  make  such  a  rule.  If 
that  be  so,  there  is  no  law  which  entitles  the  parties  to 
bring  an  ejectment  in  this  way,  in  the  civil  bill  court.  The 
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1842.  demise  therefore  should  have  been  laid  in  the  name  of  the 
minors(a).  [Crampton,  J. — The  question  is,  whether  the 
sisters  could  serve  a  notice  to  quit  in  the  name  of  the 
minors  ?  At  all  events  your  objection,  if  I  was  to  allow 
it,  would  only  disentitle  the  plaintiffs  as  to  one  moiety.] 
The  demise   is  joint,  and  must  be  sustained  jointly. 

Mr.  Napier^  for  the  respondents. 

A  notice  to  quit  need  not  be  signed  personally  by  the 
landlord.  The  minors  were  living  with  Jane  Moorhead, 
who  was  one  of  the  persons  who  signed  the  notice  to  quit, 
and  must  be  taken  to  have  assented  to  it.  The  second 
objection  is  not  maintainable,  because  there  is  no  demise 
in  a  civil  bill  ejectment. 

Crampton,  J. — The  process  is  in  the  name  of  five 
persons  jointly,  and  they  are  not  pledged  on  the  face  of  it 
to  sustain  or  prove  any  particular  character.  Here  is  a 
person  who  calls  himself  the  guardian  of  the  minors. 
Can  any  person  serve  a  notice  to  quit  in  the  name  of  a 
minor  and  determine  the  tenancy  ?  It  may  be  that  this 
would  be  to  the  prejudice  of  the  minor.  I  have  great 
difficulty  about  this  important  question.  The  barrister 
has  considered  that  the  action  is  not  maintainable.  I  shall 
therefore  let  the  case  stand  over  until  to-morrow. 


Jufy  15.  On  this  day  Mr.  Napier  referred  to  Roscoe  on  Evidence^ 

439y  Doe  v.  Somer8et{a)y  and  Doe  v.  Hughes(h), 

(a)  Majw  y.  M^Entire^  Smith  h  Batty,  273. 
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Mr.  CfHagan  waived  his  objection  to  the  notice  to  quit,        1842. 


but  relied  on  his  second  objection.     In  the  superior  courts      Duncan 
the   ejectment   would  be  bad  because   no  guardian   was      Couch. 
appointed ;  and  there  is  nothing  in  the  civil  bill  acts  to 
vary  the  general  law. 

Crampton,  J. — The  question  is  whether  this  estate  is 
determined  by  the  notice  to  quit,  for  the  civil  bill  is  founded 
on  the  estate  being  determined,  and  on  the  demand.  The 
cases  cited  show  that  the  estate  was  determined.  The 
civil  bill  states  the  names  of  four  persons,  and  says  that 
the  action  was  brought  by  two  of  them,  who  were  of  age^ 
in  their  own  behalf,  and  by  two  others  as  guardians  of  the 
minors.  In  substance  it  is  right,  though  it  is  informal. 
I  shall  therefore  reverse  the  dismiss,  and  decree  for  the 
plaintiffs,  without  costs. 


(a)  1  Barn.  &  Ad.  135.  (6)  7  Mee.  &  Welsh.  137. 
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McAfee,  Appellant— Mi lliken.  Respondent. 


1842. 

Antrim  Sum- 
mer Assizes, 

In  an  action     OASE  for  seduction  of  plaintiflfs  daughter,  decree  for 

for  sedaction, 

the  only  evi-    £9,  and  appeal. 

denoe  of  loss 
of  serrice  was 

plaintiff's  'I^^  ^^^Y  evidence  of  loss  of  service  was  that  of  the 

as  a*8«rfant  plaintiffs  daughter,  who  proved,  that  at  the  time  she  was 
of  fi^e'^es  s®d^^>  ^^®  ^^  living  as  a  servant,  at  the  distance  of  five 
^pp^  ^®  P'?J^"  miles  from  her  mother,  the  plaintiff*     She  was  doing  no 

tuXy  wnon  sue 

was  sednced ;   work  for  her  mother — ^she  was  doing  work  for  her  mistress. 

that  she  went  ^ 

to  the  plaintiff  She  only  went  to  her  mother  sometimes  on  a  Sunday,  but 

sometimes  on 

a  Sunday,  but  did  no  work  for  her. 

did  no  work 
for  her.** 


cien^  '  ^^*  Whiteside^  Q.  C,  for  the  appellant,  contended  that 
there  was  no  evidence  of  loss  of  service,  imd  cited  Egan 
V.  fVhite(a)y  which  was  a  stronger  case  than  the  present, 
as  there  was  in  that  case  evidence  of  some  loss  of  service, 
although  the  witness  was  not  living  with  her  mother. 

Mr.  O'Hoffan,  for  the  respondent. 

The  very  slightest  evidence  of  service  or  advantage  lost 
to  the  plaintiff  is  sufficient  to  support  the  action.  There 
is  evidence  of  as  much  loss  of  service  in  this  case  as  in 
Orr  V.  Laverty{b\  where  Burton^  J.,  held  the  action 
maintainable. 


(a)  Ante,  226. 
if))  1  Cr.  &  D.  C.  C.  89. 
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Crampton,  J. — I  am  not  at  all  disposed  to  overrule  1842. 
any  case  when  sitting  in  a  civil  bill  court.  But  there  M*Afee 
must  be  proof  of  the  loss  of  some  species  of  service  in  Millikbn. 
order  to  maintain  this  action.  It  is  not  brought  for  the 
seduction  of  the  plaintifTs  daughter,  but  for  her  seduction 
in  the  character  of  a  servant.  The  evidence  of  the  young 
woman  herself  is,  that  she  performed  no  kind  of  service 
whatever  for  her  mother.  She  was  living  in  the  service  of 
another  person,  and  had,  I  suppose,  wages  of  her  own. 
She  never  came  to  her  mother,  except  to  pay  her  a  visit 
occasionally  on  a  Sunday.  It  is  quite  impossible  to  say 
that  it  was  so  in  the  case  ruled  by  Burton^  J.,  or  even  to 
say  that  it  should  govern  the  present  case.  The  case 
before  Permefather^  B.,  is  in  accordance  with  the  estab- 
lished principle.  There  must  be  a  loss  of  service  to  sup- 
port this  action,  and  in  this  case  no  loss  is  shown.  There- 
fore, however  reprehensible  the  conduct  of  the  defendant 
may  have  been,  I  must  reverse  the  decree,  but  without 
costs. 

Mr.  Nebofij  Q.  C,  amicus  curuBj  stated  that  he  remem- 
bered the  case  of  Orr  v.  Laoerty^  and  that  it  was  part  of 
the  contract  that  the  girl  should  go  home  to  her  mother 
occasionally. 


2  R 
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Stormont,  Appellant — Brown,  Respondent. 


1842. 

Antrim  Sum- 
mer  Assizes, 

After  a  wit-  EJECTMENT  against  an  overholding  tenant,  decree  by 
sworn,  and  ^^^  Assistant-Bairister,  and  appeal.  After  a  witness  had 
SSSiUs  too  teen  sworn  and  partly  examined, 

late  to  object 
to  the  recogni- 

«ance.  jyjy^  Whiteside.  Q.C.,  for  the  respondent,   proposed  to 

In  ejectment 

it  was  proyed  make  an  objection  to  the  recognizance. 

that  the  tenant 
made  no  objec- 
tion to  the 

notice  to  qnit       Crampton,  J.,  held  that  the  objection  was  too  late. 

when  it  was 
served;  that 

he  8i^"he  ^  Mr.  Whiteside  then  proved  the  personal  8er\'ice  of  the 
tJie  prSilses^  notice  to  quit  on  the  first  of  May,  and  that  the  defendant 


premises 
^n  he  cou 
suit  himself 


when  he  could  ^^  being  served,  said  he  would  give  up  possession.    The 


with  a  house,    demand  of  possession  and  service  of  ejectment  were  also 

It  was  proved  *  ^ 

that  there  was  proved.      It  appeared  that  originally  there  had  been  an 

originally  an 

agreement  in    agreement  in  writing,  but  it  was  lost,  and  no  evidence  was 

writing,  which     .  ^  ,  — ^-  i  i  i     i» 

had  been  lost ;  given  of  its  contents.     The  rent  was  payable  on  the  first 
was  payable     of  May  and  first  of  November. 

on  the  1st  of 
May,  and 

^mbel^I^^"       ^^'  *^®  defence,  a  witness  stated  that  he  remembered 
that  the  tenant  ^^en  Stormont  became  tenant  of  the  premises ;   that  he 

entered  on  the  *^ 

6th  of  Novem-  went  into  possession  in  the  beginning  of  November,  1829, 
that  the  plain-  and  had  been  in  possession  ever  since.     On  cross-examina- 

tiff  was  enti- 
tled to  recover,  tion  he  stated  that  it  was  not  later  than  the  6th  of  Novem- 

the  time  of  the 

tenant's  entry  ber,  1829,  and  could  not  be  so  late  as  the  12th. 

being  an  equi- 

Tocai  fact,  and 

not  sufficient 

to  rebut  the  prima  facie  evidence  of  the  commencement  of  the  tenancy,  arising  from 

the  tenant  not  having  objected  to  the  notice  to  quit. 
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Another  witness  stated  that  he  was  present  at  a  conver-        1842. 


sation  about  giving  up  the  premises,  which  took  place    Stormont 
about  the  10th  of  May — Stormont^  on  being  asked  when      Brown. 
he  intended  to  give  up  possession  of  the  premises,  said, 
when  he  could  get  a  house  to  suit  him,  and  not  till  then. 
He  was  then  asked  what  time  that  would  be,  and  he  said 
he  could  not  tell. 

Mr.  Whitesidcj  Q.C. — The  respondent  is  entitled  to  a 
decree.  Suppose  for  a  moment  there  is  an  ambiguity  as 
to  the  time  of  the  commencement  of  the  tenancy ;  if  so, 
this  b  the  precise  case,  where  the  doctrine  of  those  deci- 
sions applies,  by  which  it  is  held  that  the  party  is  pre- 
cluded if  he  makes  no  objection  as  to  the  time  of  the 
commencement  of  the  tenancy.  Where  the  tenant  mis- 
informed the  landlord  as  to  the  period,  it  was  held  that  he 
was  bound  by  the  erroneous  information  which  he  gaye(a). 
The  party  here  made  no  objection,  but  on  the  contrary 
said  that  he  would  give  up  possession.  To  rebut  this 
prima  facie  case,  the  evidence  must  be  very  distinct,  which 
is  not  the  case  here,  for  the  appellant  has  not  shown  when 
the  contract  began. 

Mr.  (yUagan^  for  the  appellant. 

It  is  necessary  that  a  notice  to  quit  should  terminate 
with  the  tenancy.  No  positive  evidence  is  given  of  the 
commencement  of  the  tenancy.  The  only  evidence  of  it 
is  the  tacit  admission  of  the  appellant — he  never  expressly 
admitted  that  the  tenancy  commenced  at  May.     That,  at 


(a)  Doe  T.  Lamhray,  2  Esp.  635.     The  latest  case  on  this  subject  is 
the  case  of  Lessee  Frewen  y.  Aheme^  Long.  &  Town.  164. 
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1842.        most,  is  only  prima  facie  evidence,  and  is  only  good  until 

Stormont    the  party  shows  when  the  tenancy  commenced.    He  has 

Brown,      given  positive  evidence  of  that  time  ;  for  this  is  a  tenancy 

from  year  to  year,  and  must  be  taken  to  commence  at  the 

time  of  the  entry  of  the  tenant(a). 

Crampton,  J. — I  am  disposed  to  affirm  the  Barrister's 
decree  in  this  case.  The  ground  on  which  I  proceed  is 
this — neither  party  has  proved  the  commencement  of  the 
tenancy  directly.  It  appears  that  Stormont  got  into  pos- 
session under  an  agreement — of  what  that  agreement  was 
there  is  no  evidence,  except  so  far  as  you  can  collect  from 
the  subsequent  transactions.  He  got  possession  on  the 
6th  or  7th  of  November,  according  to  the  evidence  of  two 
witnesses,  and  the  rent  was  paid  on  the  1st  of  May  and 
Ist  of  November,  so  that  the  day  on  which  the  tenant 
entered  into  possession  did  not  correspond  with  the  period 
for  payment  of  rent,  or  for  the  commencement  of  the 
tenancy.  If  the  days  for  the  receipt  of  rent  were  the  6th 
of  May  and  6th  of  November,  then  the  defendant's  case 


(aj  This  seems  to  be  the  established  doctrine  in  England.  The  case 
on  the  point  are  Kemp  v.  Derrett,  3  Camp.  510 ;  Doe  v.  Samuel^  5  Esp. 
173;  Doe  v.  Snowden,  2  W.  Bl.  1224;  Johnston  v.  Hudlesion,  4  B.  & 
C.  292 ;  Doe  y.  Spence,  6  East.  120;  Doe  ▼.  Watkins,  7  East.  551 ;  see 
also  Doe  dem.  Ashe  r,  Lehanct  Long.  &  Town.  259,  and  the  obserrations 
of  the  Cliief  Baron  in  that  case.  Howerer,  in  Doe  r.  Sehcym^  Ad.  Ej. 
129,  where  the  tenant  entered  in  the  middle  of  a  quarter,  npon  so 
agreement  to  pay  rent  quarterly,  and  for  the  half  quarter,  it  was  left  bj 
Lord  Ellenborough  to  the  jury  to  find  whether  the  tenancy  commenced 
from  the  quarter  day,  prior  to  the  time  when  he  entered,  or  from  the  suc- 
ceeding quarter  day,  and  the  jury  found  that  the  tenancy  commenced 
from  the  preceding  day.  And  in  Doe  y.  Johnson,  6  Esp.  10,  and  Doe 
y.  Appleton,  3  C.  &  P.  275,  where  the  tenant  entered  in  the  middle  of  a 
quarter,  and  afterwards  paid  for  that  half  quarter,  and  continued  to  pay 
from  a  succeeding  quarter,  he  was  held  to  be  a  tenant  from  the  succeed- 
ing quarter. 
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would  be  a  strong  one ;  but  that  is  not  so.  In  the  absence  1842. 
of  direct  evidence  of  the  commencement  of  the  tenancy  Storhomt 
we  must  only  look  to  the  presumption  which  arises  from  BaowK. 
the  circumstances  of  the  case.  We  find,  on  the  part  of 
the  plaintiff,  a  notice  to  quit  on  a  particular  day,  viz.,  the 
1st  of  May.  The  tenant  made  no  objection  to  the  notice, 
and  on  that  occasion  he  stated  that  he  would  give  up  pos- 
session accordingly.  There  was  no  witness  to  contradict 
that  statement,  and  I  think  it  likely  that  it  was  accurate. 
But  I  am  not  limited  to  that.  There  was  evidence  of  a 
subsequent  conversation,  in  which  the  tenant  made  no 
objection  to  give  up  possession ;  but  he  wished  first  to  suit 
himself  with  a  house.  This  is  certainly  not  sufficient  in 
point  of  law  to  create  an  estoppel,  but  it  is  prima  facie 
evidence,  and  must  prevail  until  better  evidence  of  the 
commencement  of  the  tenancy  is  given.  Has  there  been 
better  evidence  given  ?  The  defendant,  having  by  his  act 
admitted  that  the  tenancy  commenced  on  the  1st  of  May, 
now  says  that  it  commenced  on  the  1st  of  November.  He 
does  not  produce  his  receipts.  There  was  no  person  present 
at  the  making  of  the  agpreement :  it  was  an  agreement  in 
writing,  but  there  is  no  evidence  of  it.  He  only  produces 
evidence  that  he  entered  into  possession  on  the  6th  of 
November.  That  is  only  an  equivocal  fact,  and  not  a 
conclusive  one,  and  is  quite  consistent  with  the  plaintiff's 
case.  The  usual  and  uniform  course  here,  whatever  it 
may  be  in  England^  is  for  the  tenancy  to  commence  on  the 
1st  of  May  and  1st  of  November,  and  not  from  the  period 
of  entering  into  possession.  The  circumstances  proved  by 
the  defendant  are  equivocal  and  not  conclusive ;  and  when 
we  find  the  defendant  doing  what  is  tantamount  to  the 
adoption  of  such  a  tenancy,  he  has  no  right  afterwards  to 
say  that  it  commenced  at  another  period.     I  do  not  think, 
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1842.        therefore,  that  the  case  made  by  the  defendant  is  suffident 

' ^^ " 

Stormont    to  displace  the  evidence  on  the  part  of  the  plaintiff.    At 

Brown,      all  events  the  commencement  of  the  tenancy  has  not  been 

directly  proved.    On  these  grounds  I  am  disposed  to  affirm 

the  Barrister's  decree,  and  I  must,  of  course,  affirm  it  with 

costs. 


1842. 

Antrim  Sum- 
mer Assizes. 


Wallace,  Appellant — Whelan,  Respondent. 


at  ^iTa^te^ye'i'"  CiVIL  bill  for  use  and  occupation,  dismiss  by  the  Asm- 
rent  B.  should  tant-Barrister,  and  appeal. 

value  it  at.  *  '■ 

No  gale  day 
was  ajji'oed  on. 

B.  valued  the        There  Were  two  processes,  each  for  £17.     A  witness  for 

farm.  1  wo  se-  ^ 

veral  processes  the  appellant  proved  that  he  put  the  respondent  in  possesr 

were  brought     . 

by  the  plain-    sion  of  a  farm  belonging  to  the  appellant,  in  April,  1835. 

tift*  for  use  and 

occupation,  for  He  was  to  pay  whatever  rent  one  Stephenson  valued  the 

two  several       ^  oi  !!./••  -^ti 

years.  Held,  farm  at.  SStephenson  valued  it  at  £1  per  acre.  No  gale 
not  a  splitting  ^^Y  ^^s  agreed  on,  and  no  rent  had  ever  been  paid.  The 
tharthe^sum^  *^^  processes  Were  brought  for  use  and  occupation  during 
yTj"^^''l\oJ^^  y^*^  ^®^6  ^<^  ^®3^>  respectively. 

parate  debt. 

Mr.  Nelson  J  Q.C.,  for  the  respondent. 

This  is  splitting  of  actions.  There  is  no  contract  to 
bring  the  case  within  the  decision  of  Bushsj  C.  J.»  in 
Hamblin  v.  Hamblin(a).     There  is  no  evidence  of  any 


(a)  Nap.  C.  B.  D.  38. 
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contract    to    pay    the    rent    yearly    or   half   yearly,    or        1842. 
quarterly.  Wallace 


V. 

Wbelan. 


Crampton,  J. — A  gale  of  rent  is  a  debt  of  itself,  when 
it  becomes  due.  The  gale  for  1836  is  one  debt — that  for 
1837  is  another,  and  so  on.  You  may,  it  is  true,  combine 
all  these  in  one  action ;  but  there  is  nothing  to  compel 
you  to  do  so,  because  they  are  different  debts.  You  may 
proceed  for  one,  by  action ;  for  a  second,  by  ejectment ;  for 
a  third,  by  distress.  Whelan  took  the  lands  at  such  rent  as 
Stephenson  should  value  them  at.  That  is  a  contract  to 
pay  rent.  I  must  therefore  reverse  the  dismiss,  and  decree 
for  the  plaintiff. 


Adair,  Appellant — Stewart,  Respondent.  ^     ^Q^^* 


-^ 


Antrim  Sum' 
mer  Assizes. 

OlVIL  bill  for  appellant's  salary  as  Sergeant  Mace  to  .    ... .... 

the  Corporation  of  Carrickfergtu,  ^^^  "o*  ^* 

•^  against  the 

officer  of  a 
.  1         ■!   /•      1  corporation 

The   process   was  brought  against  the   defendants   as  personally  by 
deputy  mayor,  treasurer,  and  shenns  of  Camckferffusy  and  vants,  after 
was  dismissed  by  the  Assistant- Barrister,  on  the  ground  ^^j^  is  extinct. 
that   the   Corporation   had   become   defunct  in    October, 
1841. 


Mr.  CfHagan^  for  the  appellant. 


Mr.  C  W.  Stetcarti  for  the  respondent. 

Crampton,    J. — This    action    cannot    be    maintained 
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184*2.       against  the  defendants;  they  are  not  answerable  for  the 
Ai>AiB       debts  of  the  whole  Corporation. 


p. 

Stewart. 


Mr.  Napier^  amictts  euruBf  referred  to  a  case  before 
Burton^  J.,  where  that  learned  judge  said  that  the  remedy 
was  against  the  property  of  the  Gorporation(a). 


(a)  McQuillan,  appellant — ^XoicTenctf,  respondent,  Supra.  49^ 


^^ y^ — "  Rea,  Appellant — Raverty,  Respondent. 

Antrim  Sum- 
mer AsiizeM, 

In  the  recog.   ApPEAL  from  a  decree  of  the  Assistant-Barrister. 

nuance  of  ap- 
peal from  a 
civil  bill  de- 
cree, the  sure-      The  recognizance  of  appeal  was  in  the  following  form : — 

ties  acknow- 
ledge them-      L,  R,  (the  appellant)  acknowledges  himself  to  be  indebted 

selves  to  be  in— 

debted,  &c.,  in  *<>  the  plaintiff  in  the  sum  of  four  pounds.  N.  O.,  of,  &c. 
omittmg  the  ^*  Q"'  ®^»  ^^'^  (sureties)  acknowledge  themselves  to  be 
^mX^^'  J^"^*^y  ^^^  severally  indebted  to  the  plaintiff  in   four 

the  recogm-     (omitting  the  word  pounds). 

xancewasbad.  \  o  r  / 

The  agent  for  the  respondent  objected  to  the  recogni- 
zance as  insufficient. 


Mr.  NapieTy  for  the  appellant,  contended  that  the  word 
**  four"  should  be  intended  to  mean  pounds,  and  cited 
Coles  V.  Hulme{a). 


(a)  8  B.  &  Cr.  568. 
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Crampton,  J. — It  is  better  to  adhere  to  the  forms  given  1842. 
by  the  statute.  Suppose  an  action  brought  against  the 
two  sureties,  and  the  declaration  to  set  out  the  recogni- 
zance as  containing  the  word  pounds,  it  would  be  a  variance, 
and  the  plaintiff  could  not  recover.  I  cannot  apply  the 
doctrine  of  the  case  which  has  been  cited  to  this  case.  I 
think  the  word  ^*  pounds''  is  indispensible ;  for  all  that 
appears,  the  recognizance  might  be  for  four  groats,  as  well 
as  four  pounds. 

Affirm  the  decree. 


Bell,  Appellant — Macartney,  Respondent.  -     ^^^'    ^ 

Antrim  Sum- 
mer  As9ize», 

Civil  bin  for  money  had  and  received.     Decree  by  the  A  decree  in  a 

.      .  T*       •  1  1  Blanor  Court 

Assistant-Barrister,  and  appeal.  miut  be  proved 

by  the  prodnc* 
tion  of  the 

decree  itselx 

The  defence  set  up  by  the  appellant  was,  that  there  had  or  of  the  book 
been  a  settlement  of  accounts  between  him  and  the  respon-  pr(^^eeding8  of 
dent,  m  which  the  present  demand  was  included;  that  a^^,^^^^ 
balance  had  been  struck,  for  which  the  respondent  obtained  ^^^  ®J^  , 
a  decree  in  the  Manor  Court  of  Belfast.     In  order  to  ^«  RegUtew-, 

•^  and  proved  by 

prove  the  proceedings,  and  the  decree  in  the  Manor  Court,  *>i™»  ^  ^o* 

sufficient. 

Mr.  Napievy  for  the  appellant,  called  the  Registrar  of 
the  Manor  Court,  who  produced  an  entry,  taken  by  himself 
from  the  book  in  which  the  proceedings  in  the  Manor 
were  recorded. 
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1842.  Mr.  Whituidej  Q*C.,  for  the  respondent,  objected  to  the 

BxLL        evidence.     This  is  not  the  best  evidence  which  the  nature 
Macabthst.  of  the  case  will  admit  of.     The  book  itself  should  be 
produced. 

CRAMPTONy  J. — The  book  itself  must  be  produced.  I 
cannot  admit  secondary  evidence  of  its  contents.  The 
appellant  must  prove  the  decree,  either  by  producing  the 
decree  itself,  or  as  the  Court  is  a  Court  of  record,  by  pro- 
ducing the  book  in  which  the  decrees  and  proceedings  of 
the  Court  are  entered. 


1842. 


Monaghan 

Summer 

Asiizes, 

The  recogni- 
xance  of  ap- 
peal from  a 
decree  or  dis- 
miss by  the 
Assistant  Bar- 
rister is  valid, 
although 
taken  for  a 
sum  greater 
than  that  re- 
quired by  the 
statute. 


Keblan,  Appellant — M'Mahon,  Respondent. 
Wynne,  Appellant — Flanagan,  Respondent. 

In  the  case  of  Keelan^  appellant,  M^Mahon^  Respondent — 
there  was  a  decree  below  for  £9  2«.,  including  costs. 
The  recognizance  of  appeal  was  for  £18  6$. 

In  the  case  of  Wynne^  Appellant,  Flanagan^  respondent— 
the  Assistant  Barrister  had  dismissed  the  process;  the 
plaintiff  appealed,  and  entered  into  a  recognizance  for  40i. 

Mr.  Whiteside^  Q.  C,  for  the  respondents. — The  first 
recognizance  is  bad,  because  it  is  for  more  than  the  sum 
required  by  the  statute,  which  is  double  the  sum  decreed, 
and  costs.  The  recognizance  should  have  been  ioi 
£19  45.  In  the  second  case  the  recognizance  is  bad  also, 
for  the  same  reason.     Forty  shillings  means  forty  shillings 
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British  currency,  whereas  the  recognizance  required  by  1842. 
the  statute  is  in  forty  shillings,  Irish  currency.  The  point  Keblam 
has  been  decided  in  Brennarij  appellant — Clecary^  res*  M*Mahon. 
pondent(a) ;  and  in  two  cases  decided  during  the  present 
circuit,  Parker^  appellant — Duggonj  respondent ;  and 
Hennessyt  appellant — Shanahan,  respondent,  before  Ball, 
J.(i)  In  order  to  enable  a  party  to  sue  on  the  recogni- 
zance, it  must  be  in  strict  accordance  with  the  statute(c)* 
Several  cases  have  been  decided  on  this  principle.  If  the 
barrister  is  authorized  to  take  the  recognizance  in  a  sum 
larger  than  that  specified  by  the  statute,  he  may  take  it  in 
a  sum  four  times  the  amount.  Thus  the  party  would  be 
ousted  of  his  remedy  in  the  Civil  Bill  Court,  and  would 
be  obliged  to  bring  an  action  in  one  of  the  superior 
court5(d).  The  Assistant- Barrister  can  only  act  under 
the  power  given  to  him  by  the  statute  to  take  the 
recognizance.  If  he  exceeds  or  falls  short  of  that  power, 
the  recognizance  is  bad,  and  cannot  be  sued  on. 

Mr.  Napier  for  the  appellants. — The  only  objection  that 
can  be  made  to  the  recognizance  is,  that  it  cannot  be  sued 
on.  That  would  be  a  good  objection  if  the  recognizance 
was  taken  by  the  sheriff,  or  some  person  not  having 
an  inherent  jurisdiction  to  take  it.  But  the  Assistant- 
Barrister's  Court  is  a  Court  of  record,  and,  as  such,  has 
an  inherent  power  to  take  recognizances.  If  the  party,  for 
his  own  convenience,  enters  into  a  recognizance  for  a 
lai^er  sum  than  that  required  by  the  statute,  on  what 


(a)  Supra,  435.  (b)  2  Leg.  Rep.  402. 

(c)  Long,  on  C.  B.  69,  CMwdl\.  Gibbs,  1  Cr.  «6  D.  C.  C,  186. 

(rf)  Keay  v.  Browne,  1  Cr.  &  D.  C.  C.  214. 
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1S42.  principle  could  he  say  that  the  recognizance  which  he  has 
KsxLAM  thus  voluntarily  entered  into  is  a  nullity?  Perrin^  J., 
M'liliLHoir.  observed,  that  in  the  case  before  Pennefathery  B.,  it 
seemed  to  have  been  overlooked,  that  the  Assistant-Bar- 
rister's Court  is  a  Court  of  record.  The  case  before 
Burton^  J»{a)j  was  the  case  of  a  bond  before  the  sheriff  who 
has  not  an  inherent  power  to  take  recognizances.  The 
bond  is  given  to  the  party  himself.  The  inconvenience  of 
allowing  the  objection  would  be  gpreat,  as  it  applies  to 
almost  every  recognizance  of  appeal  which  is  taken. 

Mr.  Jby,  in  reply. 

Although  the  Assistant  Barrister's  Court  is  a  Court  of 
record,  it  is  of  inferior  jurisdiction,  and  a  Court  of  record 
only  by  a  particular  statute.  It  cannot  be  said  that  a 
Court  of  record,  created  by  a  statute,  has  power  to  take 
recognizances  inconsistent  with  that  statute.  There  can 
be  no  inconvenience  in  requiring  a  compliance  with  the 
requisites  of  the  act  of  parliament.  The  Assistant 
Barrister  generally  leaves  the  party  to  draw  the  recogni- 
zance at  his  own  peril,  and  thus  he  might,  by  entering 
into  a  recognizance  for  a  sum  above  the  Civil  Bill  juris- 
diction, oust  the  respondent  of  his  remedy  in  the  superior 
Court,  for  the  penalty  of  the  recognizance  is  the  debt. 

Crampton,  J. — I  have  a  strong  opinion  on  the  subject, 
perhaps  not  consistent  with  the  authorities,  which  are 
decisions  by  single  judges.  It  is  unfortunate  that  circum- 
stances do   not  allow  me   to  bring  the   matter  for  final 


(a)   Thompson  v.  ,  supra,  4lk5. 
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decision  before  the  twelve  judges.     I  shall  confer  with  my        1842. 


brother  Perrin^  and  mention  the  result  to-morrow.  Kselar 

V, 

M'Mahon, 

Cramfton,  J. — There  are  several  civil  bills  in  which  Jut^  27. 
the  same  question  arises,  as  to  the  validity  of  the  reoogni* 
zances.  One  case  is  that  of  a  recognizance  entered  into 
by  a  defendant,  against  whom  a  civil  bill  decree  has  been 
obtained.  The  other  is  that  of  a  recognizance  entered 
into  by  a  plaintiff,  whose  process  was  dismissed.  The 
objection  to  the  first  of  the  two  recognizances  is,  that  it  is 
for  £18  5^.,  whereas  it  should  have  been  for  £18  4«. 
It  is  for  a  larger  sum  than  that  required  by  the 
statute,  namely,  double  the  sum  decreed,  and  costs. 
In  the  other  case,  the  objection  is,  that  the  recognizance  is 
for  forty  shillings,  which  undoubtedly  means  forty  shillings 
British  currency;  whereas  according  to  the  36  Geo.  III. 
c.  25,  it  should  have  been  for  forty  shillings  Irish  currency. 
The  second  objection  is  the  same  as  the  first,  that  the 
recognizance  is  taken  in  a  sum  tiltra  that  which  the 
statute  requires.  The  strong  impression  on  my  mind 
is,  that  the  recognizances  are  good ;  at  the  same  time  I 
am  not  disposed  at  present  to  pronounce  my  opinion  finally 
on  the  subject ;  but  I  wish  to  state  my  present  impression, 
and  the  ground  of  the  conclusion  which  I  have  come  to, 
after  a  conference  with  my  brother  Perriuj  whose  view  of 
the  subject  corresponds  with  my  own.  I  cannot  forget 
the  authorities  cited  at  the  bar  of  two  respective  judges,  for 
whose  opinion  I  entertain  the  highest  respect,  and  who 
have  decided  that  the  recognizances  are  bad.  Since  these 
cases  were  decided  they  have  been  followed  by  two  judges, 
Bcdl^  J.,  and  Lefroy^  B.  The  decision  of  the  latter  judge 
goes  beyond  any  of  the  former  decisions.  The  statute 
requires  that  the  party  appealing,  if  a  defendant,  should  pay 
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,     IB4a.        the  plaintiff  the  costs  allowed  by  the  act  (36  Geo.  III. 

KxBLAit      e.  25,)  or  deposit  them  with  the  acting  derk  of  the  peace, 

M'Mahon.    and  should  enter,  before  the  Assbtant  Barrister,  "into  a 

recogni2ance  of  double  the  sum  decreed,  with  sufficient 
bail  to  pay  the  sum  decreed  against  him,  with  costs,  in 
case  no  relief  shall  be  had  upon  the  hearing  of  such 
appeal ;"  and  in  case  the  party  appealing  is  a  plaintiff, 
that  he  should  pay  the  defendant,    or  deposit  with  the 
acting  clerk  of  the  peace,  the  costs  allowed  by  the  act,  and 
should  enter,    before    the   Assistant    Barrister,   '^into  a 
recognizance,  in  the  sum  of  forty  shillings,  conditioned 
to  pay  such  costs  as  shall  be  awarded  against  him  on 
such  appeal,  if  the  same  shall  be  determined  against 
"  him."     Two  questions  arise  on  this  section  of  the  act 
of  parliament.     First  of  all,  does  it  require,  in  letters  and 
figures,  that  the  recognizance  should  be  in  that  precise  sum, 
or  is  its  fair  and  substantial  meaning  that  the  recognizance 
should  be  taken  in  a  sum  not  less  than  double  the  sum 
decreed,  and  costs,  or  forty  shillings,  as  the  case  may  be  ? 
The  words  of  the  act  of  parliament  are  remarkable.    An 
appeal  is  given,  and  any  party  aggrieved  by  the  decision  of 
the  Civil  Bill  Court  may  go  before  the  judge  of  assize,  and 
such  judge  of  assize  **  is  empowered  and  required  to  rehear 
**  the  said  cause,  in  the  same  manner  as  they  are  at  present 
"  empowered  and  directed  to  do  in  case  of  appeals  from  the 
**  decrees  made  by  the  judges  of  assize  in  such  cases,  and  to 
**  issue  a  decree  and  execution  thereon,  in  like  manner  as 
**  decrees  and  executions  are,  by  the  said  judges  awarded 
*^  and  issued  upon  the  hearing  of  civil  bills,  and  with  the 
*<  like  costs,  and  the  like  fees."     Then  the  act  stops  there. 
As  regards  the  judges  of  assize  there  is  an  end  to  legisla- 
tion.    Then  comes  this  enactment,   "  which  appeal  the 
*'  said  Assistant  Barristers  are  required  to  receive,  and  to 
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**  stop  all  proceedings  on  the  decree  or  dismiss  pronooncedy        ^^^'    ^ 
"  the  party  appealing,  &c."  Thus  a  duty  is  imposed  on  the      Kkblan 
Assistant  Barrister  to  receive  the  appeal,  and  to  stop  all    M'BUhom. 
proceedings,  the  party  first  complying  with  certain  con- 
ditions.    The  Assistant  Barrister  ought  not,  and  is  not, 
at  liberty  to  give  the  appeal,  or  to  stay  the  proceedings, 
until  the  preliminaries  are  complied  with.     The  act  does 
not  go  the  length  of  saying,  that  if  the  Assistant  Banister 
has  made  a  mistake  with  regard  to  these  preliminaries  the 
judge  of  assize  shall  not  inquire  into  that  mistake,  but 
surely  a  most  important  duty  is  imposed  on  the  Assistant 
Barrister  as  a  judge,  and  he  ought  not  to  receive  the  appeal 
unless  the    preliminaries  are  complied    with.      Possibly 
these  enactments  may  assist  us  in  coming  to  the  conclusion 
whether  these  recognizances  are  or  are  not  within  the 
meaning  of  the  act  of  parliament.     I  own  that  if  we  are  to 
take  a  strict  and  technical  view  of  the  subject,  no  judge 
can  deny  that  the  recognizance  ought  to  be  according  to 
the  strict  terms  of  the  act.     The  conclusion  would  be, 
that  these  appeals  should  be  dismissed.     But  is  this  the 
spirit  of  the  act  ?     What  says  the  act  of  36  Geo.  III. 
c.  25,  and  the  later  act  of  6  &  7  W.  IV.  c.  75,  on  this 
subject?     The  36  Geo.  III.  c.  25,  gives  certain  forms, 
and  directs  that  the  proceedings  shall  be  in  those  forms, 
**  or  as  near  thereto  as  the  nature  of  the  case  will  permit, 
"  always  preserving  the  substance  of  the  same."     The 
6  &  7  W.  IV.  c.  75,  is  stronger  still.     It  gives  certain 
forms,  and  enacts,  (sec.  28,)  *^  that  the  several  civil  bills, 
orders,  proceedings,  decrees,  and  dismisses,  which  shall 
be  brought,  prosecuted,  and  pronounced,  in  pursuance 
^^  of  this  act,  shall  be  in  the  form  or  to  the  effect  prescribed 
**  by  the  first  schedule  to  this  act  annexed,  or  as  near 
<*  thereto  as  circumstances  will  admit ;"   and  it  directs 


it 
tt 


V. 


It 
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1842.  (sec  35,)  '*  that  no  action  or  proceeding  under  or  by 
virtue  of  this  or  any  other  act  relating  to  citiI  bill 
Jf 'Mahok.  <<  courts  shall  be  treated  or  considered  as  invalid,  on 
'^  account  of  any  verbal  or  technical  error  in  the  same.*' 
It  then  defines  what  those  errors  are,  and  says  that  "  all 
errors  or  mistakes  which  have  not  a  tendenry  to  misleaid 
the  opposite  party,  shall,  in  all  cases  be  deemed  merely 
"  verbal  or  technical."  Now,  surely,  the  spirit  of  both 
these  acts  of  parliament  is  to  lean  against  technical  and 
verbal  objections  to  the  several  forms  of  proceedings,  in 
the  language  of  the  36  Geo.  III.  c,  25,  <<  always  preserr- 
*^  ing  the  substance  of  the  same."  This,  it  is  true,  is  not 
exactly  a  question  of  form,  but  it  is  a  formal  and  technical 
objection ;  and  I  am  referring  to  the  sections  of  the  two 
acts,  merely  for  the  purpose  of  showing  my  impression 
that  the  leaning  of  judges,  so  far  from  being  against 
receiving  an  appeal  under  such  drcumstances,  should  be 
against  every  objection  which  is  not  calculated  to  mislead 
or  deceive  the  opposite  party.  I  do  not  think  it  right  to 
lean  in  favour  of  error  against  the  forms  prescribed  by  the 
act.  Where  a  man  is  aggrieved  by  a  mistake,  the  judge 
has  no  right  to  take  away  his  remedy  by  appeal,  when  he 
has  substantially  complied  with  the  exigencies  of  the  statute. 
The  judge  is  to  hear  the  appeal,  and  to  do  impartial 
justice  between  the  parties.  He  can  have  no  leaning  for 
or  against  one  or  the  other,  but  that  leaning  which  the 
legislature  has  prescribed  against  objections  of  a  technical 
or  verbal  character.  Then  is  this  objection  technical  or 
verbal  ?  It  was  arg^ued  strongly  that  it  is  a  substantial 
objection,  and  not  merely  a  technical  one.  The  recogni- 
zance is  entered  into  by  the  party  appealing.  The  other 
party  has  a  title  to  it,  and  an  interest  in  it;  and  the 
Assistant  Barrister  is  to  consider  whether  it  is  properly 
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taken  or  not  in  the  first  instance.     In  this  case  a  mistake        1842. 

was  made  in  taking  the  recognizance,   and  I  cannot  help      Keelan 

thinking  that  such  a  mistake  as  that  which  has  been  shown    M'Mahon. 

can  be  no  substantial  injury  to  the  opposite  party.     If  the 

argument  of  Mr.  Whiteside  be  well  founded  a  substantial 

injury  is  done  to  the  appellant.     There  can  be  no  doubt 

that  if  the  recognizance  be  taken  in  a  sum  greater  than  the 

sum  specified  by  the  statute,  the  security  is  not  exactly 

that    given    by   the    statute.     But    is   not  substantially 

the  same  security  given  ?     It  is  strongly  argued  that  this 

is   not    a  recognizance  upon   which   the  party   who    is 

entitled  to  it  could  sue.     If  this  be  so,  the  recognizance  is 

bad.     But  is  this  so  ?     The  ground  of  the  argument  is, 

that  this  is  a  statutable  recognizance,  and,  therefore,  if  it 

is  taken  by  the  Assistant  Barrister,  in  more  than  the  sum 

given  by  the  statute,  it  cannot  be  sued  on.     In  a  certain 

sense   that  is  right,   but  we  must  not  forget   that   the 

Assistant  Barrister's  Court  is  expressly  made  a  Court  of 

record  by  the  36  Geo.  III.  c.  25,  sec.  16.     Now  is  it  not 

in  the  power  of  a  Court  of  record  to  take  recognizances  ? 

Is  this  so  or  not  ?     If  it  be  so  the  objection  is  not  well 

founded.     If  every  Court  of  record  can  take  recognizances, 

as  I  have  always  thought  every  Court  of  record  could, 

then  is  this  recognizance  good,  and  can  be  sued  on  ?     This 

view    of   the    subject    was    not    brought    before    Baron 

Pennefather^  or  before  the  other  judges  who  decided  the 

cases  which  have  been  cited.     In  the  case  of  Brennan  v. 

Cleary^  before  Baron  Pennefatker^  the   case  was   argued 

only  on  the  ground  that  the  recognizance  was  bad  under 

the  statute.     At  all  events  it  does  not  appear  that  the 

recognizance  was  brought  before  the  learned  Baron  in  this 

character.     Then  if  the  Assistant  Barrister  can  take  this 

recognizance   under  his    general    authority    it  is   not   a 

2  s 
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1842.  nullity.  If  the  recognizance  be  a  nullity,  Mr.  JVkUesides 
Keblan  argument  is  irresistible.  But  it  is  not,  if  the  Assbtant 
M*Mahon.  Barrister  has  a  right,  as  a  judge  sitting  in  a  Court  of 
record,  to  take  the  recognizance.  Then  is  there  any 
thing  in  the  twenty-ninth  section  of  the  36  Geo.  III.  that 
would  lead  to  the  conclusion  that  it  is  that  section  which 
authorizes  the  Assistant-Barrister  to  take  the  recognizance? 
If  the  legislature  had  conceived  that  the  Assistant-Barrister 
had  not  jurisdiction  to  take  the  recognizance,  he  should 
have  been  empowered,  by  the  twenty-ninth  section,  to  do 
so.  But  that  section  merely  prescribes  that  the  recogni- 
zance shall  be  entered  into,  assuming  that  the  Assistant 
Barrister  had  power  to  take  it.  The  recognizance,  there- 
fore, would  not  be  a  nullity.  But  then  would  arise  the 
objection  which  has  been  so  strongly  urged  by  Mr. 
Whiteside^  which  is  this,  that  at  all  events  the  party  could 
not  use  the  right  which  is  given  to  him  by  this  very  act  of 
parliament,  under  which  the  recognizance  is  taken, 
namely,  that  most  important  right  of  suing  in  the 
Assistant-Barrister's  Court,  and  that  he  might  be  driven  to 
the  circuitous  course  of  a  suit  in  the  superior  courts. 
If  this  was  so,  I  should  allow  the  objection.  In  this 
particular  case  the  sum  for  which  the  recognizance  was 
taken  is  within  the  jurisdiction.  But  suppose  it  had  been 
taken  for  £40.  If  the  recognizance  be  not  a  nullity  the 
party  could  sue  in  the  Assistant  Barrister's  Court  for 
double  the  amount  of  the  sum  decreed,  and  costs,  althongh 
the  sum  for  which  the  recognizance  was  acknowledged 
exceeds  the  jurisdiction.  For  the  eighth  section  of  the 
36  Geo.  III.  c.  25,  expressly  warrants  the  party  to  bring  a 
process  for  a  sum,  within  the  jurisdiction,  upon  a  debt  beyond 
the  jurisdiction,  the  party  thereby  waiving  all  right  to  the  re- 
mainder of  the  debt,  '^and  the  same  shall  be  expressed  insuch 
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"  decree  to  be,  and  shall  be  in  full  discharge  of  the  whole  of       1842. 
*'  such  demand/'    That  removes  all  difficulty  from  the  sub-      Keelan 
ject.    For  whether  the  security  be  above  twenty  pounds  or    M*Mahon. 
under  it,  a  process  may  be  brought  on  it  just  as  effectually 
as  if  the  recognizance  was  for  the  exact  sum  which  a  rigid 
construction    of  the  act  of  parliament  requires.     As  a 
confirmation  of  the  view  of  the  subject   which   I  have 
adopted,  a  case  has  been  furnished  to  me  by  Mr.  Napier^ 
who  stands  in  the  position  of  an  indifferent  judge,  having 
been    engaged   on    both  sides  of    the  question  in    two 
different  cases.     The  authority  to  which  I  allude  is  that 
of  the  Queen,  v.  (yCallaffhan(a).      In  that  case  a  formal 
recognizance  was  entered  into  by  a  county  treasurer.     I 
am  not  sure  before  whom  the  recognizance  is  entered  into, 
but  I  believe  it  is  before  the  Court  of  quarter  sessions. 

That,  therefore,  is  quite  an  analogous  recognizance  to  the 
one  before  the  Court.  The  recognizance  in  that  case  was 
for  £7,000,  British  currency.  The  statute  4  Geo.  IV. 
c.  35,  authorizes  the  recognizance  to  be  taken  in  £7,000, 
Irish.  Yet  the  Court  decided  that  the  recognizance  was 
good.  That  case  pointedly  applies  to  the  objection  made 
in  one  of  the  cases  before  the  Court  to  the  recognizance, 
being  in  the  sum  of  40«.  British. 

On  these  grounds,  without  meaning  to  controvert  the 
cases  which  appear  to  have  been  decided  on  grounds 
clearly  different,  my  present  impression  is,  that  the 
objections  should  be  overruled,  and  that  the  recognizances, 
though  not  formally,  are  substantially  a  compliance  with  the 
requisites  of  the  act.     However,  I  shall  take  an  opportu- 


(a)  1  I.  L.  R.  439,  S.  C. ;  1  J.  &  C.  154 
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1842. 
Keelan 

V. 

M*Mahon, 


nity  to  look  into  the  common  law  question,  whether  the 
Assistant  Barrister,  as  presiding  in  a  Court  of  record,  can 
take  recognizances  to  any  amount ;  because,  if  that  be  so, 
there  is  an  end  to  all  objection  to  the  recognizance. 
It  is  not  a  nullity,  and  it  is  as  available  for  all  the 
purposes  of  justice,  as  if  it  strictly  complied  with  the  letter 
of  the  statute. 


The    objection    to    the    recognizance    was    ultimately 
overruled. 


Crown  Side. 


1842. 

Drogheda 

Summer 

Assizes. 

An  attorney 
for  the  prison- 
er will  not  be 
allowed  to  ad- 
dress the  jury 
on  his  behalf, 
although  he 
may  cross- 
examine  wit- 
nesses. 


Farrell's  Case. 

xN  this  case  the  attorney  for  the  prisoner,  who  had  con- 
ducted the  defence,  and  cross-examined  the  witnesses  for 
the  prosecution,  after  the  crown  counsel  had  closed  their 
case,  was  about  to  address  the  jury  on  behalf  of  the  pri- 
soner. 

Crampton,  J. — You  have  a  right  to  suggest  questions, 
or  to  cross-examine  witnesses  on  behalf  of  the  prisoner; 
but  the  prisoner  himself,  or  counsel  on  his  behalf,  can  alone 
address  the  jury. 
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1842. 


Thomas  Wood's  Case. 


Drogheda 
Summer 
Assizes. 


X  HE  prisoner  was  indicted  for  stealing  a  coat,  the  pro-  The  prosecu. 

tor  said  to  the 

perty  of  the  Bank  of  Ireland.  prisoner  that 

1/  would  be  bet- 
ter for  him  to 

The  crown  counsel  sought  to  g^ve  a  confession  of  the  ^^^/^  *that'a 
prisoner  in  evidence.  confession 

1  made  there- 

upon was  inad- 
missible. 

Robert  Roberts^  from  whom  the  coat  was  stolen,  and  in 
whose  service  the  prisoner  lived,  deposed  ^*  that  he  did  not 
^*  threaten  the  prisoner  before  he  said  any  thing  about  it 
(the  coat)  ;  that  he  did  not  coax  him,  or  threaten  to  send 
him  to  jail,  or  make  a  prisoner  of  him.  He  told  him  it 
"  would  be  better  for  him  to  tell  the  truth." 


u 


<c 


Crampton,  J.,  refused  to  admit  the  confession  in  evi- 
dence. 


In  the  Matter  of  the  Drogheda  Infirmary. 


1842. 

Drogheda 
Summer 

Assizes, 


JL  HE  Grand  Jury  having  presented  an  account  generally,  ^  present- 
in  which  two  items  were   contained,  one   of  £47,  as   a  »urgeon  of  an 

infirmary,  of  a 

salary   to    the   surgeon    of   the    Infirmary,   the  other  ofsumfordis- 

n  1  .  .  .  .  pensing  medi- 

£32  Is.  6d.  for  dispensing  medicines.  dnes  under  the 

6  «c  7  Will. 

IV.  c.  116, 
sec.  85,  is  ille- 
gal, the 
Grand  Jury  being  only  empowered  by  the  act  to  present  a  fixed  salary,  under  sec.  86. 
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1842.  Mr.  (yHagan  now  showed  cause  against  the  present- 


In  the  Matter  ment  beinfif  fiated. — The  item  of  £32  Is.  6d.  for  dispens- 

of  the        ^  .  ?         .  .     .  . 

DaooHEBA    ing  medicines  is  not  legal ;  but  if  it  be  l^al,  it  should 

1  ji  T  jniff  ART 

have  been  presented  under  sec.  86,  and  not  under  sec.  85. 
Sec.  85  provides  for  the  support  and  maintenance  of  the 
Infirmary.  Sec.  86  provides  for  the  salary  of  the  surgeon. 
Thus  a  distinction  is  drawn  by  the  legislature  between  the 
maintenance  of  the  infirmary  and  the  salary  of  the 
surgeon. 

Mr.  Robert  Holmes  and  Mr.  Joy^  in  support  of  the 
presentment. 

The  salary  of  the  surgeon  is  insuflicient,  and  not  a  £Edr 
remuneration  for  his  trouble ;  and  the  Grand  Jury  have  a 
right  to  make  up  the  deficiency.  The  item  is  not  given 
specifically  as  a  salary  to  the  surgeon.  This  sum  given  to 
the  surgeon  is  necessary  to  the  support  and  maintenance  of 
the  Infirmary,  and  therefore  the  presentment  is  good  under 
sec.  85. 

Crampton,  J. — This  is  a  most  important  question. 
The  proceeding,  it  appears,  has  been  going  on  for  many 
years.  I  am  quite  sure  that  it  is  directly  against  the  words 
and  the  spirit  of  the  act  of  parliament.  The  legislature 
intended  that  the  surgeon  should  have  nothing  to  do  with  the 
accounts.  He  is  to  be  paid  by  a  regular  salary,  to  be  pre- 
sented by  the  Grrand  Jury  at  each  Assizes ;  and  to  entitle 
him  to  that,  a  certain  account  is  to  be  laid  before  the 
Grand  Jury,  in  order  that  they  may  be  satisfied  as  to  the 
duty  having  been  done.  The  duty  of  the  Grand  Jury  is  two- 
fold.— Firstly,  they  ought  to  present  the  sum  required  by 
the  act  of  parliament  to   the  surgeon.     Secondly,  they 
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ought  to  present  to  the  treasurer  a  sum  sufficient,  within        1842. 
the  limits  of  the  act  of  parliament,  for  the  maintenance  In  the  Matter 

of  the 

and  support  of  the  Infirmary — that  is,  for  supplying  medi-  Drooheda 

In  F  ULM  AST 

cine  to  the  patients,  whether  intern  or  extern,  and  for  all 
who  come  to  the  Infirmary.  This  is  not  a  dispensary 
within  the  act  of  parliament ;  if  it  was,  the  application 
would  be  under  a  different  section.  The  Grand  Jury  have 
no  power  to  make  a  provision  for  the  surgeon  indirectly  by 
presentment ;  they  must  make  a  provision  by  a  direct  pre- 
sentment to  himself.  I  shall  not  fiat  the  presentment,  so 
far  as  the  item  of  £32  Is.  6d.  is  concerned.  To  the  rest 
of  the  account  there  is  no  objection. 


Ann  Hanlon's  Case.  ^   '    • 

Armagh  Sum- 
mer Assizes. 

JL  HE  prisoner  was  indicted  for  deserting  her  child  (a).        It  is  an  assault 

in  a  parent  to 
desert  a  child, 

Crampton,  J.  (in  charging  the  jury) — The  prisoner  is  circumstances 
indicted  for  exposing  her  child,  which  in  law  mvolves  an  probability, 
assault.     The  law  is  very  tender  with  regard  to  infants,  *j.**j,^  chiW* 
and  comes  in  aid  of  the  infant,  in  order  to  compel  what  is  ^^^  ®°**®* 
seldom  wanting,  proper  affection  in  the  parent.     Therefore 
it  is  that  the  law  says,  that  if  the  parent  deserts  the  child, 


(a)  The  indictment  was  in  the  following  form : — 

County  of  Armagh,    ^  The  jurors.  &c.,  that  A,  H,,  late  of  the 

^  ^^^' 3    parish  of  T.,  in  the  county  of  A.  aforesaid, 

single  woman,  heretofore  to  wit,  on  the,  &c.,  in  the  year,  &c.,  at,  &c., 
brought  forth  from  her  body  a  male  child,  and  that  it  then  and  there 
became,  and  was  the  duty  of  the  said  A,  //.,  as  the  mother  of  the  said 
child,  to  give  and  administer  to  the  said  child  such  milk  and  food  as  was 
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1842.       under  such  circumstancesy  of  carelessness,  as  involve  a  high 
Hanlon's     degree  of  probability,  that  by  such  desertion  the  death  of 

Case. 

the  infant  may  ensue,  the  parent  is  considered  as  commit- 
ting an  assault  on  the  child,  and  is  punishable  as  if  an 
assault  had  been  actually  committed.  If  the  prisoner 
deserted  her  child,  with  the  intention  to  abandon  it  to  its 
fate — to  leave  it  to  live  or  to  die,  without  proper  clothing, 
food,  or  nourishment,  you  will  find  her  guilty. 


then  and  there  necessary  for  the  support  of  the  said  child ;  and  the 
jurors,  &c.,  further  present  that  the  said  A,  H.,  afterwards  to  wit,  on, 
&c.,  having  the  said  child  in  her  lawful  care  and  custody,  and  the  said 
child  not  having  then  got  or  acquired  any  name  by  baptism,  reputation, 
or  otherwise,  with  force  and  arms,  at  the  pariah  of  T.  aforesaid,  in  the 
county  aforesaid,  upon  the'  said  child  unlawfully  made  an  assault ;  and 
the  said  A,  H,,  contrary  to  her  duty  aforesaid,  then  and  there  unlaw- 
fully abandoned  and  deserted  the  said  child  in  an  open  place  there,  and 
left  it  there  without  any  food,  milk,  or  other  nourishment,  and  in  great 
danger  of  being  killed  by  a  pig  there  then  being,  the  said  child  then 
being  only  seven  days  old,  and  being  quite  unable  to  take  care  of  itself, 
to  the  great  injury  of  the  said  child,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 


1842. 

^* r—-^  Burlinson's  Casc. 

Armagh   Sum- 
mer  Assizes, 

A  policeman  is  ^  HE  traverser  was  indicted  for  an  illegal  procession,  and 

not  justified  in  ^  ii      •        i         .     i  r  !.• 

seizing  a  gun   for  assaulting  a  police  constable  m  the  discharge  of  bis 

in  the  hands  of 
a  person  who    duty, 
is  merely  a 
spectator  of  an 

sioif  and  who  On  the  part  of  the  traverser  evidence  was  given  that 
frwn^othor^*  ^"®  ^^s^!/y  ^^^  ^^^  admittedly  one  of  the  procession, 
who  IS  joining  j^^ving  been  arrested  by  the  prosecutor,  who  was  a  sergeant 
sion.  Qf  police,  handed  a  gun  to  the  traverser,  who  was  standing 
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by  as  a  spectator ;  that  the  prosecutor  attempted  to  take        1842. 
the  gun  from  the  traverser,  who  used  it  for  the  purpose  of  Burlinson's 
parrying,  or  preventing  the  attack  of  the  prosecutor. 

There  was  contradictory  evidence  on  the  part  of  the 
Crown,  it  being  sworn  that  the  traverser  had  struck  the 
prosecutor,  and  presented  the  gun  at  him. 


Mr.  Ross  S.  Moore,  for  the  traverser,  contended  that  if 
the  jury  believed  that  the  traverser,  having  received  the 
gun  from  Ramsat/y  had  merely  resisted  the  prosecutor,  and 
prevented  him  from  wresting  the  gun  from  him,  he  was 
justified  in  doing  so,  and  ought  to  be  acquitted. 

Sir  Thomas  Staples,  Q.C.,  and  Mr.  Harma  for  the  Crown, 
insisted  that  the  prosecutor  was  justified,  under  the  circum- 
stances, in  attempting  to  seize  the  gun. 

Crampton,  J.,  held,  that  if  the  jury  believed  that  the 
traverser  had  received  the  gun  from  Ramsay,  and  had  used 
it,  as  alleged  on  the  part  of  the  prosecution,  for  the  pur- 
pose of  assisting  Ramsay  and  obstructing  the  policeman  in 
the  discharge  of  his  duty,  he  was  not  justified  in  doing 
so ;  but  if,  on  the  other  hand,  he  had  received  the  g^n, 
merely  for  the  purpose  of  keeping  ity  and  had  used  no 
unnecessary  violence  in  resisting  the  attempt  of  the  prose- 
cutor to  take  it,  he  ought  to  be  acquitted. 
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V ^^^-   .  Scott's  Case. 

Down  Sum" 
mer  Assizes, 

In  order  to      ORAMPTON,  J.,  in  answer  to  a  question  from  the 

constitate  an 

offence,  under  Grrand  Jury — 

the  3  &  4  Wm. 
IV.  c.  118. 

eesrionsAS),  Several  circumstances  are  required  to  constitute  the 
Md  pwidmg  ^^P^  delicti  of  an  offence  under  this  act  of  parliamcDt, 
SimethLg^  (2  &  3  WiU.  IV.  c.  118,  Illegal  Processions  Act).  Fust 
a  military        of  all  there  must  be  a  number  of  persons,  one  or  more  of 

array.  '^  ' 

whom  is  charged  with  the  offence. — There  must  be  a  meet- 
ing and  parading,  or  joining  in  procession,  with  somethiog 
of  a  military  array :  such  meeting  or  parading,  or  joining 
in  procession,  must  be  for  the  purpose  of  celebrating  or 
commemorating  some  festival  connected  with  religious  or 
other  differences  between  her  Majesty's  subjects,  or  for  a 
demonstration  of  religious  or  other  distinction.  There  must 
be  something  more :  they  must  bear,  wear,  or  have  amongst 
them  fire  arms,  or  other  offensive  weapons,  or  some  banner, 
emblem,  flag,  or  symbol,  the  display  whereof  may  be 
calculated  to  provoke  animosity  among  her  Majesty's 
subjects;  or  if  there  should  be  no  fire  arms,  &c,  they 
must  be  accompanied  by  music,  of  a  like  tendency,  that  is, 
such  as  is  calculated  or  tends  to  provoke  animosity  among 
her  Majesty's  subjects.  It  is  not  necessary  that  the  parad- 
ing should  be  in  exact  military  array,  but  something  like 
it,  I  think,  there  must  be. 


CASES 


ON    THE 


NORTH   WEST    CIRCUIT 


GOING  JUDGES  OF  ASSIZE 

Mr.  Baron  Pennefather,  Mr.  Justice  Foster,  and 

Mr.  Sergeant  GREENE(a). 


Civil  Side. 


Fields,  Appellant — Egar,  Respondent(i). 
JL  HIS  was  a  civil  bill  appeal  from  a  decree. 


1842. 

Tyrone  Spring 
Assizes. 


The  feivil  bill  had  been  brought  to  recover  £ll  5s., -A.  civil  bill 

brought  to  re- 
principal  and  interest,  due  upon  a  promissory  note,  bearing  cover  the  prin- 
cipal and  inte- 
date  the  18th  January,  1838,  but  did  not  state  its  maker,  rest,  due  upon 

or  in  what  character,  in  relation  to  it,  the  respondent  sued,  note,  bearmg 

date  the  18th 
January,  1838, 

Mr.  Peebles,  for  the  appellant,  submitted  that  upon  that^^^J*^^ 
enround  the  process  was  insuflScient.      [Burton,  J. — I  ^^  maker  of 

o  '^  *-  '  it,  or  in  what 

apprehend  that  the  objection  is  cured  by  the  6  &  7  Will,  character  in 

'^^  J  J  relation  to  it, 

IV.  c.  75,  s.  35.]     That  act  only  relates  to  verbal  and  either  the 

plaintiff  sued, 

or  the  defend- 

,^,  _,_,  ^.      .i»».^».»,  ttiit  was  sued, 

(a)  In  consequence  of  the  death,  upon  Circuit,  of  Mr.  Justice  Foster,  |g  defective  • 

who  expired  suddenly  at  Cavan,  Mr.  Sergeant  Greene  was  sent  down,  and  the  defect 
and  acted  as  Judge  of  Assize  through  the  remainder  of  the  Circuit.         is  Qot  cured  by 

the  6  &  7  WUl. 
(fi)  This  and  the  following  case  ought  to  have  appeared  among  the  IV.  c.  75,  s. 

cases  from  the  North  West  Circuit,  for  the  Spring  Assizes,  of  1842 ;  but  ^* 
by  a  mistake  of  the  printer  they  were  inadvertently  omitted  in  their 
proper  place. 
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1842.        technical  errors ;  whereas  this  is  a  substantial  omission, 

** » ^ 

Fields       and    one  calculated    to   mislead,    as  the  appellant  could 

Egab.        not    know   either   the  maker,  or  in   what   character  he 

himself  is  sued.     In  a  case  before  Mr.  Sergeant  Greene{a)i 

where  the  process  was  brought    to  recover   £10,  being 

the  residue  of  a  larger  sum  due  on  a  promissory  note, 

it  was  held  insufficient.     And  in  CoppertkwaiU  v.  Camp- 

beU(b)f  in  which  the  process  was  for  work  and  labour, 

and  did  not  state  the  time  when  the  work  and  labour  had 

been  done,  Pennefather^  C.  J.,  held  that  it  was  insuffident, 

as  the  other  party  ought  to  be  apprised  of  the  time  of  the 

contract ;  and  in  this  case  the  defect  is  greater. 

Mr.  Alexander  Norman,  for  the  respondent. 

The  process  is  sufficiently  explicit,  and  fully  discloses 
the  nature  of  the  action,  and  the  contract  upon  which  it  is 
founded.  To  require  greater  minuteness,  would  be  to 
encourage  a  species  of  special  pleading,  which  would  be 
very  inconvenient.  The  case  before  Mr.  Sergeant  Greene, 
was  one  in  which  the  plaintiff  sought  to  recover  a  balance 
of  £10,  due  upon  a  promissory  note,  which  might  have 
been  for  a  larger  amount  than  the  jurisdiction  of  the 
Assistant- Barrister  extended  to;  and  in  CopperthwaiU 
V.  CampbeU,  the  Chief  Justice  merely  required  that 
there  should  be  an  averment,  which  is  here,  of  the 
time  of  the  contract ;  and  with  respect  to  this  case,  the 
omission  is  precisely  of  that  description,  which  the 
recent  statute  enables  the  Assistant- Barrister  to  supply, 
when  the  case  comes  before  him. 


(a)  O^Leary  v.  Hiordan,  ante  333. 
(6)  2  Cr.  k  D.  C.  C.  279. 
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Burton,  J. — The  question  here  seems  to  be,  whether 
the  objection  relied  upon  by  the  appellant,  is  of  such  a 
nature,  as  has  a  tendency  to  mislead  the  opposite  party. 
Every  error  which  has  not  such  a  tendency,  I  would  hold 
to  be  a  purely  technical  error,  and  not  to  be  attended  to. 
But  it  is  extremely  difficult  to  say,  that  this  is  not  an  error 
which  has  a  tendency  to  mislead.  I  cannot  give  the  statute 
such  a  construction,  as  to  hold  that  the  plaintiff  is  not  to 
give  an  intelligible  statement  of  his  cause  of  action,  so 
that  the  party  sued,  may  know  in  what  character  he  is 
sued,  and  how  the  plaintiff  himself  is  entitled  to  sue. 
The  appellant  here  may  be  liable  as  maker,  or  indorser, 
and  the  respondent  may  be  entitled  to  sue  as  payee  or 
indorsee.     On  these  grounds  I  must 


1842. 
Fields 

V, 
EOAR. 


Reverse  the  decree,  without  preju- 
dice and  without  costs. 


1842 

Falls,  Appellant — Miller,  Respondent.  ^^ ,— 1— ^ 

Tyrone  Spring 
Asiizes, 

±  HIS  was  a  civil  bill  appeal  from  a  dismiss.  Where  upon 

the  sale  of 
pigs,  the  pur- 

The  ci\dl  bill  had  been  brought  to  recover  the  sum  of^^^^^^.^^ 

o  ed  the  seller 

£14  17s.  8d.,  for  loss,  damage,  and  expenses,  sustained  by  t^'^^^P^^® 

"  *  '  pigs  without 

the  appellant,   in   consequence   of  his  having,  m   April,  food  for  seve- 
ral days,  in 
1841,  sold  a  certain  number  of  pigs  to  the  respondent,  order  that  they 

might  be  ready 
for  slaughter ; 
and  stated 
that  he  would  take  them  away  on  a  certain  day,  and  then  pay  for  them,  and  he  ne- 
glected to  send  for  them.     Heldt  in  an  action  by  the  seller  against  the  purchaser  to 
recover  the  loss  incurred  by  a  re-sale,  that  the  case  was  within  the  statute  of 
frauds,  and  required  a  note  in  writing. 
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1842.  which  he  had  refused  to  take  away.  The  facts,  as  they 
appeared  in  evidence,  were,  that  upon  a  Thursday,  in 
April,  1841,  the  appellant  had  agreed  with  the  respondent 
to  sell  him  certain  pigs,  at  £4  15s.  7^d.  per  pig ;  and  that 
the  respondent  had  then  given  directions  to  the  appellant's 
servant  to  keep  the  pigs  without  food,  in  order  that  they 
might  be  ready  for  slaughter,  and  had  stated  that  he  would 
come  for  them  on  the  following  Monday,  and  then  pay 
for  them.  No  portion  of  the  price  had  been  paid  on  the 
occasion  of  the  bargain.  The  appellant  had  served  the 
respondent  with  notice  to  produce  a  pocket-book,  in  which 
it  was  alleged,  the  respondent  had  entered  a  memoranduo, 
in  writing,  of  the  purchase,  and  of  the  price  of  the  pigs; 
and  the  book  not  having  been  produced,  a  witness  vas 
called  by  the  appellant  to  g^vc  secondary  evidence  of  it ; 
but  he  could  only  depose  to  the  fact  of  some  entry  having 
been  made  at  the  time  by  the  respondent  in  a  pocket-book, 
without  being  able  to  prove  the  nature  or  particulars  of 
such  entry.  No  other  evidence  was  g^ven  of  any  minute 
in  writing  of  the  contract.  The  respondent  had  neglected 
to  send  for,  or  take  away  the  pigs,  and  the  appellant  had 
resold  them,  at  a  loss  of  £14  17s.  8d. 

Mr.  SironffCf  for  the  appellant. 

The  question  here  is,  whether  the  case  is  within  the 
Statute  of  Frauds,  so  as  to  require  a  memorandum  in 
writing  of  the  contract.  The  respondent  exercised,  as  we 
say,  such  a  right  of  ownership  over  the  pigs,  as  to  render 
unnecessary,  any  minute  in  writing. — Elmore  v.  Stone{a). 


(a)  1  Taunt.  458,  Selw.  N.  P.  859. 
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Mr.  James  Sheil^   (with  whom  was  Mr.  Himter^)  for  the        1842. 
respondent.  Faij.8 


MnxEB. 


This  action  cannot,  in  point  of  law,  be  sustained.  There 
was  no  sale  or  delivery,  such  as  would  enable  either  party 
to  support  an  action.  There  ought  to  be  either  a  contract 
in  writing,  or  an  acceptance  of  the  goods. — Carter  y. 
Touigsani(a)j  Tempest  v.  Fitzgerald{b)y  Ch.  on  Contr.  309, 
310. — In  the  present  case  there  never  was,  and  now  there 
never  can  be  any  delivery.  The  soundness  of  the  decision 
in  Elmore  v.  Stonej  is  questioned  in  Ch.  on  Contr.  309, 
n.  (a). 

Burton,  J. — There  is  no  proof  that  there  was  any 
written  agreement  between  the  parties.  The  entry  in  the 
pocket-book  is  not  sufficiently  in  evidence  as  to  its  purport ; 
and  even  if  it  were,  there  is  no  evidence  of  its  satisfying 
the  requisites  of  the  statute.  Upon  the  other  point,  the 
cases  which  have  been  cited  on  behalf  of  the  respondent, 
show  that  the  case  is  within  the  statute;  and  the  case 
which  has  been  cited  on  behalf  of  the  appellant,  does  not 
come  up  to  the  exceptions,  which  have  been  allowed  to 
take  a  case  out  of  the  operation  of  the  act.  I  must 
therefore 

Affirm  the  dismiss. 

(a)  5  B.  &  A.  855.  (6)  3  lb.  680. 
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1842. 

LomgfordSx 
wur  Asnzes, 

In  A  ciTil  bill 
ejectment, 

'iuiderthe6&7 
Wm.  IV.  c  75, 
■.2,£re/tf,  that 
a  term  of  three 
liyes  or  31 
years,  was 
within  the 
jurisdiction ; 
alto,  where 
the  original 
lease  reserred 
a  rent  of  more 
thanje20, 
and  an  under- 
lease of  a  por- 
tion of  the 
premises  com- 
prised in  such 
lease,  reser?ed 
only  a  rent  of 
£4,  and  the 
ejectment  was 
brought  for 
such  portion. 
Held,  that 
there  was  no 
jurisdiction 
under  such 
act. 


Jordan,  Appellant — Reynolds,  Respondent. 

1  HIS  was  a  civil  bill  ejectment  under  the  6  &  7  Wm. 
IV.  c.  75,  s.  2,  dismiss  below,  and  appeal. 

The  premises,  the  possession  of  which  was  sought  to  be 
recovered,  were  a  portion  of  certain  lands  which  had  been 
originally  demised  by  Sir  T.  Fetherstancy  Bart.,  to  the 
father-in-law  of  the  appellant,  for  the  term  of  three  lires 
or  31  years,  at  the  rent  of  £26  18s.,  late  currency.  The 
appellant  had  afterwards  obtained  from  his  &ther-in-law 
an  under-lease  of  such  portion,  at  a-  rent  of  £4  a  year; 
and  having  been,  for  some  offence,  tried,  convicted,  and 
transported  for  seven  years,  in  his  absence  his  eldest  son 
had  made  an  assignment  to  the  respondent,  of  the  portion 
of  land  included  in  the  under-lease. 

Mr.  George  J.  Crawfordy  for  the  respondent,  objected  that 
there  was  no  jurisdiction  under  the  statute,  as  the  appel- 
lant's title  was  derived  under  a  lease  for  three  lives  or  thirty- 
one  years. — M^Can,  appellant — M^Can,  respondent(a). 


Mr.  Chambers^  contra. 

Foster,  J. — I  am  not  at  all  sure  of  the  soundness  of 
the  decision,  in  the  case  which  has  been  cited,  and  I  will 
hear  the  appeal. 


(a)  1  Cr.  &  D.  C.  C.  426. 
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Mr.  Crawford  then  objected  that,  as  the  rent  reserved  in 1842. 

the  original  lease  exceeded  £20,  there  was  no  jurisdiction.       Jordan 


V. 

Reynolds. 


Mr.  Chambers. — As  the  lease  from  the  original  lessee  to 
the  appellant  was  of  a  part  only  of  the  lands  included  in 
the  original  lease,  and  at  a  rent  of  only  £4,  the  case  is 
within  the  jurisdiction. 

Foster,  J. — The  second  section  of  the  act  applies  to 
the  deed  under  which  the  interest  was  originally  created, 
and  that  here  is  the  deed  from  Sir  T.  Fetkerstone^  in  which 
the  rent  reserved  is  above  £20.  I  have  no  doubt  upon 
the  subject.     I  must  therefore 

Affirm  the  dismiss,  without  preju- 
dice and  without  costs. 


M'Glinn,  Appellant — Stephenson,  Respondent. 


1842. 


Longford  Sum- 
mer Assizes. 

In  this  case  there  had  been  a  decree  for  the  plaintiff  Where  a  de- 
below,  from  which  the  defendant  had  appealed,  and  had  peals  and  snc- 
lodged  the  usual  costs  with  the  clerk  of  the  peace.     The  appeal,  the 
decree  was  reversed  on  the  hearing  of  the  appeal ;  and         p^®^  sL^uld 

return  to  the 
appellant  the 

Mr.  Reynolds,  agent  for  the  appellant,  applied  to,  the  costs  lodged 
Court,  to  direct  the  clerk  of  the  peace  to  return  to  the  the  appeal. 
appellant  the  amount  lodged  with  him  for  costs. 


Mr.  JVihoHj  agent  for  the  respondent,  submitted,  that 

2  T 
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1642.       the  usual  coane  was  for  the  deA  of  the  peace  to  pay  oTer 
M*GLnr»     the  costs  lodged  with  him  on  the  appeal,  to  the  party 

V. 

Btxpbxxsov.  obtaining  the  decree. 

Foster,  J. — ^Let  the  deik  of  the  peace  return  the 
money  to  the  party  who  depouted  it  with  him*  I  beliere 
some  judges  pursue  a  different  course  in  cases  like  tbe 
present,  but  I  confess  I  could  nerer  see  the  reason  of  doing 
so,  and  I  think  the  course  I  now  direct  more  equitable. 


1842. 

^ g ^  Connor,  Appellant ; ,  Respondent. 

Auizet. 

The  Court       QnE  of  the  witnesses  who  had  been  summoned  in  this 

will  not  attach 

•  P*f*y  ^^°     case,  did  not  appear  when  called ;  and  the  plaintiff  having 

O&B  DG^D  sum* 

moned  to  give  given  evidence  of  the  service  of  the  sunmions,  and  that 

eyidence  on  ^ 

the  hearing  of  the  witness  had  been  paid  one  shilling  at  the  time  of  the 

an  appeal,  ,  ,  , 

unless  his  rea.  Service,  an  application  was  made  to  the  Court  to  attach 

sonable  expen- .  , 
ses  shall  hare    Uim. 
been  tendered 
to  him  along 

with  the  sum-      Pennbpather,  B.,  refused,  as  his  reasonable  expenses 


had  not  been  tendered  to  the  witness  along  with  the 
sunmions. 
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1842. 

Anonymous.  ;; r — — ' 

Cavan  Summer 
Assizes. 

jL  HIS  was  an  ejectment  under  the  6th  &  7th  Wm.  IV.  A  defendant 

,_  ^  appellant, 

C  7o.  having  obtain- 

ed an  injunc- 
tion to  stay 

'fhe  plaintiff  had  obtained  a  decree,  from  which  the  f^^^ft at 
defendant  had  appealed.  Since  lodring  his  appeal,  the  *f*®  ""J"°^*^*°*^ 
defendant  had  obtained    an  injunction    to    restrain    the  ^®»^t  ^^^  Court 

from  hearing 

plaintiff  from  proceeding  at  law.     Under  these  circum- the  appeal, 
stances  it  was  submitted,  on  behalf  of  the  defendant,  that 
the  appeal  could  not  be  gone  into. 

Pennefatuer,  B. — The  injunction  merely  restrains 
the  plaintiff  from  executing  the  decree,  but  does  not  pre- 
vent the  appeal  from  being  heard.  The  defendant  is  not 
entitled  to  hold  his  injunction,  except  on  the  terms  of 
j^iving  judgment  at  law,     I  shall  therefore  hear  the  appeal. 


1842. 
Crozier,  Appellant — Crozier,  Respondent.  Fermanagh 

Summer 
Ajuizes, 

This  was  an  appeal  by  one  of  two  defendants  from  a  ^  defendant 

civil  bill  dismiss.  iannot^ppeal 

from  a  dis- 
miss below. 

The  appellant  and  another  defendant  had  made  a  distress  although  the 

^^  Assistant  Bar- 

of  the  respondent's  cattle,  as  the  notice  of  distress  stated,  rister  refused 

,  to  allow  the 

for  a  penalty  for  breaking  up  land  in  the  year  1641,  con- bail  bond  to 

be  assigned. 
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traiy  to  the  covenant  in  his  lease;  and  the  respondent 
replevied,  under  the  6  &  7  Wm.  IV.  c.  75,  and  laid  the 
damages  at  £10.  The  recognizance  was  entered  into  by 
the  appellant  in  40s.,  and  was  conditioned  **  that  if  the 
**  defendants  do  prosecute  the  appeal,  and  pay  sudi 
"  damages  and  costs,"  &c.  There  was  a  dismiss  below, 
and  the  Barrister  had  refused  to  permit  the  bail-bond  to  be 
assigned. 


Mr.  James  Sheilj  for  the  respondent — No  appeal  lies  by 
a  defendant  from  a  dismiss. — Maher,  appellant — Famin, 
respondent(a).  The  act  of  parliament  does  not  provide 
for  any  recognizance  in  such  a  case,  but  only  in  the  cases 
of  a  defendant  appealing  from  a  decree,  and  of  a  plaintiff 
appealing  from  a  disnuss.  If  an  appeal  lies,  in  what 
amount  is  the  recognizance  to  be?  When  a  plaintiff 
appeals,  as  he  is  only  liable  to  costs,  he  must  enter  into  a 
recognizance  to  pay  costs ;  but,  as  the  plaintiff  migbt 
recover  both  damages  and  costs,  if  the  defendant  appeals, 
the  amount  of  the  recognizance  should  be  in  the  amoast 
for  which  the  civil  bill  is  brought,  or  the  amount  for  which 
the  cattle  were  distrained,  and  therefore  the  recognizance 
here  is  defective  in  that  respect,  as  well  as  in  the  drcoin- 
stance  of  having  been  entered  into  by  only  one  of  the 
defendants.  The  other  side  want  not  merely  to  support 
the  dismiss,  but  also  to  have  the  bail-bond  assigned. 

Mr.  John  Brooke^  Q.C.,  for  the  appellant. — If  aoy 
recognizance  be  necessary  in  this  case,  which  we  say  is 
not,  the  one  which  has  been  entered  into  is  sufficient. 
The   other  side  assume   that  it  ought  to  relate  to  the 

(a)  Ante  268. 
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amount  of  the  civil  bill ;  but  the  civil  bill  has  been  dis-  1842. 
missedy  and  the  plaintiff  has  not  appealed,  consequently  Cbozisb 
the  damages  are  merely  nominal,  and  the  recognizance  Cbozibb. 
ought  clearly  to  be  in  40s. ;  and  one  defendant  may  enter 
into  a  recognizance  for  both  defendants.  Then,  as  to  the 
right  of  the  defendant  to  appeal  from  a  dismiss,  the  point 
has  been  already  decided  in  our  favor. — Anon.(a). 
M^ Donald^  appellant — M^Donaldy  re8pondent(&).  The  36 
Geo.  III.  c.  25,  s.  29,  provides  for  the  case. — It  enacts 
^^  that  it  shall  and  may  be  lawful  to  and  for  any  person  or 
^^  persons,  who  shall  think  him,  her,  or  themselves 
<<  aggrieved  by  any  decree,  or  dismiss,  made  or  pronounced 
*'  by  any  Assistant-Barrister,  to  appeal  therefrom,"  &c. 
If  that  were  not  so,  it  would  follow  that  the  plaintiff  in 
replevin  would  only  have  to  choose  the  court  which  has  no 
jurisdiction,  when  the  civil  bill  would  be  dismissed,  from 
which  he  does  not  appeal ;  but  he  gets  back  his  goods,  and 
the  defendant  is  deprived  of  his  remedy,  as  the  bail-bond 
is  not  assigned.  The  only  question  is  whether  the  bond 
ought  to  have  been  assigned  ?  The  13th  section  is  impe- 
rative.    Decrees  have  been  altered  by  providing  for  the 

assignment  of  the  replevin  bond. — Houseman  and  Others, 
appellants — Anderson,     respondent(c)  ;    Orrj    appellant — 

Mavertyy  respondent(£/). 

Mr.  SheiL — That  is  where  a  sum  has  been  decreed. 

Greene,  Sergeant. — I  would  have  no  difficulty  if  there 
had  been  a  decree  below. 


(a)  1  Cr.  k  D.  C.  C.  110.  (6)  lb.  117,  Long.  Nap.  C.  B.  74. 

(O  1  Cr.  &  D.  C.  C.  68.  (d)  lb.  254. 
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1842,  Mr.  SheiL — This  is  not  a  case  for  an  assignment    The 

Crocisb  distress  was  for  a  penalty  for  breaking  up  land,  a  case 
Ceoezbb.  not  provided  for  by  the  statute,  which  only  applies 
to  the  case  of  rent  between  landlord  and  tenant :  here  the 
question  is  one  not  of  rent,  but  of  damages ;  and  the  only 
assigp!iment  which  can  be  made  under  the  statute,  is  to 
secure  the  rent  due,  as  there  must  be  a  decree  for  the  rent 
before  the  bond  is  assigned.  Davisj  appellant — Jackson^ 
respondent(a). — This  was  not  a  case  in  which,  on  the  civil 
bill,  any  order  could  have  been  given. 

Mr.  Brooke^  Q.C. — It  is  a  strange  argument,  that  the 
plaintiff  should  rely  on  his  own  irregularity,  to  call  for  a 
dismiss. 

Greene,  Sergeant. — In  Davisy  appellant — Jackson^ 
respondent,  there  was  no  civil  bill  lodged  with  the  clerk  of 
the  peace,  and  the  security  was  a  nullity,  for  the  sheriff 
had  no  jurisdiction  to  take  it*  If  I  interfere  with  this 
dismiss,  I  must  do  so  by  amending  it  in  the  way  sought; 
but  I  do  not  say  that  it  is  imperative  on  the  Barrister  to 
order  an  assignment  of  the  bond.  But  I  do  not  see  how, 
in  point  of  law,  a  man  can  be  said  to  be  aggrieved  by  a 
decree  in  his  own  favor,  or  how  a  plaintiff,  who  has  got  a 
decree,  can  appeal  from  it.  A  man  brings  a  writ  of  error 
from  a  judgment  against  him,  or  he  appeals  from  a  convic- 
tion against  him,  and  under  the  act  in  question  here,  the 
appellant  is  not  bound  to  enter  into  any  recognizance ;  and 
if  not,  what  is  to  be  the  security  for  the  sum  for 
which  the  judge  may  give  a  decree?     If  the  principle 


(a)  Ante  .384. 
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applies  to  the  cases  cited  for  the  appellant,  I  must  admit        1842, 
that  this  case  appears  to  me  to  be  an  a  fortiori  one ;  but     Cbozebb 
with  great  respect  for  the  learned  judges   who  decided     Cbozibb. 
those  cases,  I  do  not  understand  the  principle  of  them.     If 
it  be  upon  the  words  ^^  any  person  or  persons  aggrieved,''  I 
think  that  those  words  should  be  read,  reddendo  singula 
singulis,  \.  e.,  a  plaintiff  aggrieved  by  a  dismiss,  and  a 
defendant  by  a  decree.     However,  I  shall  consider  the 
point. 


Greene,  Sergeant. — I  entertain,  on  consideration,  the  leth  July, 
same  opinion  that  I  expressed  yesterday — namely,  that  a 
plaintiff  cannot  appeal  from  a  decree,  or  a  defendant  from 
a  dismiss.  I  do  not  find  any  thing  in  the  act  of  parlia- 
ment to  warrant  it ;  and  the  latest  case  on  the  subject. 
Maker,  appellant — Fannin,  re6pondent(a),  is  exactly  in 
point  to  negative  it.  Ebving  mentioned  the  point  to 
Baron  Pennefather,  I  may  add,  that  he  agrees  with  me 
in  the  view  which  I  have  taken.     I  must  therefore 

Affirm  the  dismiss. 


(a)  Ante  388. 
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1842. 


JFermanagh 

Summer  Alcorn,  Appellant;  ,  Respondent. 

Assizes. 

A  party  who    ApPEAL  from  a  civil  bill  decree. 

was  present  in 
person  at  the 
hearing  of  the 

case  below  and      The  appellant  had  been  present  in  person  at  the  hearing^ 

the  pronounc-  iiiiii  -ii 

ing  of  the       below,  and  had  also  had  an  attorney  retained,  who  con- 
decree,  but        J     ,    1  i_.  r     I-' 
was  not  pre-    ducteci  nis  case  tor  nim. 

sent  at  the 
time  of  the 

Barrister'  ^^'  James  Sheil^  for  the  respondent,  objected  that  no 

taking  the       recoffnizance  had  been  entered  into  by  the  appellant 

recognizance  ®  j  rr 

of  appeal, 
must,  for  the 

purpose  of  Mr.  James  Doherty^  for  the  appellant. — No  recognizance 

appealing, 

enter  into  a     was  necessary,    as    the    appellant  appeared  below  by  an 

recognizance, 

although  he     attorney.     1  he  costs  have  been  duly  lodged,  and  the  other 
an  attorney     requisites  performed ;  and  though  the  appellant  was  present 
appeared *^d^  ^^  ^^®  hearing  of  the  case,  he  was  not  present  on  the  last 
acted  for  him.  j^y  ^f  ^Yiq  sessions,  the  day  upon  which  the  Assistant- 
Barrister  always  takes  the  recognizances ;  and  as  the  appel- 
lant had  an  attorney  employed,  who  appeared  and  acted 
for  him,  he  cannot  be  said  to  have  appeared  in  person,  as 
a  party   must   appear   entirely  in  person,   or  entirely  by 
attorney. 

Greene,  Sergeant. — The  words  in  the  act  of  parlia- 
ment are,  ''  attending  in  person  and  appearing  by  attorney  f 
and  attending  in  person  means,  attending  when  the  decree 
is  pronounced ;  and  then  the  opposite  side  is  entitled  to 
the  personal  security  of  the  party.  I  therefore  think  that 
a  recognizance  was  in  this  case  necessary;    and   I   must 

therefore 

Affirm  the  decree. 
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Lbary,  Appellant — Murphy,  Respondent;  ^Q^^- 

And  two  other  Cases.  Fennanagh 

Summer 
Assizes, 

1  HESE  were  three  civil  bill  appeals  from  decrees  below.  A  recogniz- 
ance of  ap- 
peal entered 

In    the  first    two  cases  the  processes  had  respectively  ^^  g^m  j^. 

been  brought  by  two  brothers  of  the  name  of  Murphy y  ^r^  oV^the"" 

against  two  persons  named  heavy ^  who  were  the  executors  J^®™  ™?^" 

of  one  Philip  Leary^  deceased,  and  claimed  the  sum  of  d®^'®®*  a?d 

f  ^  ^  ,  .    taxed  and  cer- 

£23  respectively,  as  their  respective  proportions  of  certain  tified  by  the 

Assistant- 
chattel  property  bequeathed  by  the  said  testator,  in  which  Barrister  as 

was  included  their  proportion  of  a  bequest  of  £20,  besides  sheriff  on  the 

.    ,         ,    ,       ^,  execution  of 

mterest  due  thereon.  the  decree,  is 

good. 

A  civil  bill 

In  the  third  case,  Ellm  Murphy   (a  sister  of  the  two  Jje e&y'^^ 
others  respondents,)  had  sued  for  £40,  being  the  amount  of  JJf'  ®*  '<^^»  *• 

1  f  y  to  recover 

a  leffacy  bequeathed  to  her  by  the  said  testator.     In  the  a  legacy  of 

^     ^       ^  ^  je20,  need  not 

first  two  cases,  aver  that  the 

assets  of  the 
testator  did 

not  AXfifiAd 

Mr.  William  Boyd^  for  the  respondents,  objected  that  £200 Per 

the  recognizance  of  appeal  was  imperfect,  the  item  of  lid.     The  jnd^ge' 
which  had  been  taxed,  and  certified  by  the  Barrister  as  the  ^^  g^^®   " 
sheriflfs  fee  for  the  execution  of  the  decree,  not  having  PhJ^sd s^^ti'n 
been  included  in  the  amount  of  the  recognizance.     There  ®^^  &  7  Wm. 

was  a  case  before  Baron  Pennefather^  at  the  last  Assizes,  adjourn  an  ap- 
peal until  the 
in  which,  in  a  similar  case,  under  the  ejectment  statutes,  next  Assizes, 

as  the  Assist- 

he  held  that  the  recognizance  was  defective(a).  ant-Barrister 

has  to  adjourn 
a  case  until 
the  next 
sessions. 

(a)  Crammer  v.  Barton,  ante  434. 
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1642.  Mr.   James  Major ^    Q.C.,    for    the    appellants. — The 

Leaht       sheriff's  fee  forms  no  part  of  the  costs. — Leyden^  appel- 
Murphy,     lant — CoUins,  respondent(a)  ;   MagiU^  appellant — M^Am- 
bridge^  respondent(i). 

Grbene,  Sergeant. — The  mere  entry  of  the  recc^pu- 
zanee  is  notice  that  the  decree  is  not  to  be  executed,  and 
there  may  never  be  any  sheriff's  fee  on  it*  I  must  there^ 
fore  overrule  the  objection. 

Mr.  Major^  Q*C.,  then  objected  to  the  form  of  the  pro- 
cesses,  on  the  ground  that  they  did  not  contain  an  aver- 
ment that  the  amount  of  the  assets  of  the  testator  did  not 
exceed  £200.  The  civil  bills  are  brought  under  the  6  & 
7  Wm«  IV.  c.  76,  s.  17,  by  which  the  jurisdiction  is  limi- 
ted to  £200.  Before  this  act,  the  Assistant^ Barrister  had 
no  jurisdiction  to  entertain  a  suit  in  such  a  case  as  this ; 
and,  although  the  jurisdiction  of  a  superior  court  need  not 
be  averred,  yet  that  of  an  inferior  one  must(c).  There  is 
not  any  express  decision  upon  the  point,  but  there  is  the 
resolution  of  all  the  assistant-barristers,  as  a  body(c2). 

Mr.  Boyd. — When  the  Court  shall  hear  the  evidence  it 
will  then  see  whether  it  has  jurisdiction  or  not.  In  the 
first  place  it  is  unnecessary  to  state  it  in  the  civil  bill;  and 
next,  if  it  be  necessary,  enough  is  stated  here  for  that 
purpose.  The  form  of  the  decree  for  payment  of  a  distri- 
butive portion  of  the  assets  of  an  intestate,  not  stating 
that  the  Court  has  jurisdiction,  assumes  that  it  is  matter 
of  evidence ;  and  if  it  be  necessary  to  state  it  in  this  case. 


(a)  1  Cr.  &  D.  345.  (i)  2  Cr.  k  D.  C.  C.  387. 

{c)  1  Saund.  74.  (<f)  Long.  Nap  C.  B.  app.  203. 
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it  would  also  be  necessary  to  do  so  in  all  other  cases,  e.  g.  1842. 
assumpsit,  debt,  &c.  [Greene,  Sergeant. — There  the  Lxart 
amount  claimed  shows  it.]  And  so  the  amount  shows  Mvrpht. 
it  here.  What  would  be  the  object  of  stating  that 
there  was  jurisdiction,  when  it  will  appear  from  the 
evidence?  [Greene,  Sergeant. — That  proves  too  much, 
as  in  every  case,  it  would  appear  from  the  evidence.] 
This  case  is  analogous  to  the  cases  of  ejectment,  under 
the  late  statute.  It  might  turn  out  upon  a  civil  bill 
under  it,  that  the  estate  sought  to  be  recovered,  was 
a  fee  simple  estate  of  great  value ;  but  the  Court 
never  would  require  the  party  to  set  out  his  title  to  it. 
[Greene,  Sergeant. — That  is  Vl  petitio  principiu  In  all 
ordinary  cases  enough  appears  to  give  the  Court  jurisdic- 
tion; but  the  question  here  is,  can  any  presumption 
be  made  which  will  supply  that  ?  If  the  decrees  were 
now  affirmed,  and  tresspass  were  brought  for  executing 
them,  it  would  not  be  enough  to  set  out,  as  a  justification, 
the  decrees  per  se^  but  the  party  would,  I  apprehend, 
be  obliged  to  go  beyond  that,  and  show  that  the  assets 
did  not  exceed  £200,  However  I  will  hear  the  appeal, 
de  bene  esse^  and  consider  the  point  which  has,  for  the 
first  time,  arisen.] 

The  first  two  cases  were  then  gone  into.  It  appeared 
that  the  testator  had  left  the  sum  of  £20,  and  other 
bequests  equally  among  his  grandchildren,  named  Murphy, 
but  not  to  be  distributed  until  a  certain  time ;  that 
there  were  at  the  time  of  the  testator's  death,  three 
persons  answering  to  that  description — ^namely,  the  plain- 
tiffs in  the  present  civil  bills ;  but  that  after  his  death, 
and  before  the  time  appointed  for  distribution,  four 
others   of  that  name   were   born  ;  and   the  said   testator 
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1842.        had  also  bequeathed  £40  to  the  plaintiff,   in  the  third 


■Y" 


Leabt       avil  bill. 

V. 
MUBPHT. 


Mr.  Major,  Q.C.9  objected  that  there  were  not  sufficient 
parties  before  the  court.  The  period  of  distribution 
is  the  time  for  ascertaining  who  are  the  pereons  entitled 
to  the  fund ;  and  it  appears  that  several  persons  are 
interested  9  and  entitled  to  shares  in  it,  who  are  not 
represented  here ;  and  the  whole  of  the  questions  which 
were  involved  in  the  three  cases  before  the  court  could 
be  adjudicated  upon  in  one. 

Mr.  Boyd,  contra. 

Greene,  Sergeant. — I  am  now  called  upon  to  decide 
one  of  the  most  important  points  which  ever  came  before  a 
court  of  equity — and  in  the  absence  of  some  of  the  parties 
who  are  interested  in  it ;  I  therefore  cannot  now  decide 
between  the  rights  of  the  parties ;  but  as  the  decrees  in  the 
first  two  cases  cannot  be  allowed  to  stand  in  their  present 
shape,  the  best  course  is  to  reverse  those  decrees  without 
prejudice,  and  to  let  the  third  case  stand  over  imtil 
the  next  assizes;  and  in  the  meantime  to  give  notice 
(under  the  23rd  section  of  the  Act,)  to  the  other  parties 
interested  to  attend,  and  the  costs  to  be  in  the  discretion 
of  the  judge. 

Mr.  Boyd  submitted,  that  although  under  the  23rd 
section,  the  Assistant- Barrister  had  jurisdiction  to  adjourn 
the  case  to  a  future  sessions,  yet  that  the  Act  gave  no 
authority  to  the  Judge  of  Assize  to  adjourn  it  to  a  future 
Assizes. 
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Greene,    Sergeant. — The  judge  must  have  the  same        1842. 
powers  as  the  Assistant-Barrister.     It  is  a  rehearing  of  the      Lbart 

V, 

whole  case,  and  therefore  I  consider  that  I  have  jurisdiction.     Murpht. 


Greene,  Sergeant. — With  regard  to  the  objection  taken  16M  July. 
by  the  counsel  for  the  appellants — namely,  that  it  ought  to 
have  been  averred  in  the  civil-bill,  that  the  assets  of  the 
testator  did  not  exceed  £200,  I  have  since  considered  the 
point,  and  I  am  of  opinion  that  it  is  not  necessary.  I  think 
that  it  is  generally  enough  if  the  cause  of  action  be  suffi- 
ciently explained,  so  as  not  to  mislead  ;  and  from  the  1 7th 
section  of  the  6  &  7  William  IV.,  c.  75,  it  is  clear  that  it 
is  not  necessary  that  the  process  should  do  more  than  state 
the  cause  of  action.  I  think  it  right  to  express  my  opinion 
upon  this  point ;  although,  as  I  reverse  the  decrees,  but 
without  prejudice,  it  is  not  necessary  to  decide  the  point. 


1842, 

Kbarns,  Appellant — Roland,  Respondent.  Fermanagh 

Summer 
Assizes. 

\J  I VIL  bill  appeal.  A  recogniz- 

ance of  appeal, 
the  amount  of 

There  was  a  decree  below  for  the  sum  of  £4  debt,  ^^  dmiWe'* 
and  6s.  6d.  costs.  The  recognizance  of  appeal  was  iuj^^ed^^" 
the  sum  of  £8.  12s.  Od.  ^^^^  f"  ^ 

debt  and  costs, 
is  bad. 

The  respon- 
dent, who  objects  to  the  amount  of  the  recognizance,  is  bound  by  the  sum  mentioned 
in  the  decree,  and  cannot  go  behind  it,  in  order  to  show  that  a  particular  item  should 
not  hare  been  disallowed  bj  the  Assistant-Barrister. 
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iS4a.  Mr.   Peebksj   for  the   respondent.      The  lecogniiance 

KxAKNs  ig  defective,  being  in  one  shilling  more  than  doable  the 
Roland,  sum  decreed. — Caldwell^  appellant — Gibbi,  respondent(a) ; 
Smithy  appellant — Veitch^  respondent(&).  In  those  cases 
the  recognizance  was  in  too  small  a  sum,  but  the 
reasoning  applies  equally  whether  it  be  in  too  small 
or  in  too  large  a  sum.  The  words  of  the  statute  are 
precise — namely,  that  a  party  shall  enter  into  a  recog^ 
nizance  in  double  the  sum  decreed,  and  it  is  a  departure 
from  it,  whether  the  sum  be  one  shilling  less,  or  one 
shilling  more.  In  Brennan  and  Wife  appellants — Cleary 
respondent(c),  Pennefather^  B.,  would  not  permit  the 
point  to   be   re-argued;    and  in    Thompson^    appellant— 

,  respondent(^,  Burton^  J.,  distinguished  the  case 

of  a  recognizance,  which  is  the  creature  of  the  statute, 
from   a  bond,    which  is   the   act  of    the  party. 

Mr.  Alexander  Currtfy  for  the  appellant.  The  costs 
mentioned  in  the  decree  were  originally  6s.,  being  those 
heretofore  usually  allowed,  and  at  the  last  sessions  of 
Newtawnbutler^  where  the  case  was  heard,  the  Assistant 
Barrister  made  no  intimation  of  his  having  made,  or 
being  about  to  make,  any  change  in  the  practice  in  this 
respect.  The  recognizance,  therefore,  was  in  double  the 
sum  actually  decreed ;  but  the  decree  was  not  signed 
by  the  Barrister  until  he  had  gone  to  Enniskillen, 
and  then  he  disallowed  and  struck  off  the  6d.,  the  sum 
heretofore  allowed  for  drawing  the  process.  We  hare 
done  all  that  is  required  by  the  Act  of  Parliament,  and 
the  cases  cited  on  the  other  side,  do  not  go  to  the  full 
length   contended  for. 

(fl)  2  Or.  &  D.  CO.  183.  (6)  Ante4S\, 

(c)  Ante  435,  (<f)  Ante  436. 
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Mr.  Peebles  mentioned  the  case  of  Crummer^  appellant —        1842, 
Barton,    re8pondent(a),    with  respect  to   the  irregularity      Kkabns 
of  going  behind  the  decree.  Roland. 

Greene,  Sergeant. — The  object  of  the  Statute,  in 
this  respect,  was  to  secure  to  the  plaintiff  the  debt  and 
costs  ;  and  I  think  that  I  have  myself  held,  that  in 
such  a  case  as  this,  the  recognizance  was  sufficient.  If 
the  party  chooses  to  enter  into  one  of  too  large  a  sum, 
he  is  bound  by  it.  In  fact  he  complies  with  the  statute, 
and  does  something  more.  However,  as  the  point  is 
one  of  great  importance,  while  it  is  most  desirable  to 
have  settled,  I  shall  consult  with  Baron  Pennefather 
upon   the  subject. 


Greene,  Sergeant. — I  have  conferred  with  Baron 
Pennefather,  and  his  opinion  is,  that  this  recognizance 
is  imperfect,  on  the  ground  that  it  is  a  creature  of  the 
statute,  and  that  therefore,  whether  it  be  in  too  small, 
or  in  too  large  a  sum,  the  objection  is  equally  fatal. 
I  must  therefore 

Affirm  the  Decree. 


(a)  Ante  433. 
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1842. 
Fermanagh  M^Farland,  Appellant — CoLHOUN,  Respondent. 

Summer 
Assizes, 

Recognisance  l^iSMiss  below  and  appeal.      The  reoOgpsizance  entered 
that  it  means  *  into  by  the  plauitiff  was  in  408.  with  the  usual  condition. 

40s.  late  cur- 
rency, as  being 

vokder  a  st^         Counsel  for  the  respondent  submitted  that  the  recog- 
tute  which  re-  nixance  was  defective,    as  beine  in  a  larfirer  sum  than 

qmres  it  to  ^  o  & 

be  in  that      ^as  directed  by  the  statute  36   Geo.  III.  c.  25,  which 

amount.  "^ 

required  a  recognizance  in  408.  of  the  currency  in  areolar 

tion  when  the  statute  was  passed ;  and  the  present  recog- 
nizance must  be  taken  to  mean  40s.  British,  as  it  is  not 
expressed  to  be  late  Irish  currency. 


Pennefather,  B. — Any  judge  should  lean  against 
objections  such  as  this.  '  And  I  think  there  is  enougb 
in  the  present  recognizance  to  show  that  the  late  Irish 
currency  is  meant.  If  the  sum  was  expressed  to  be 
405.  late  Irish  currency,  it  would  be  sufficient.  Then 
if  the  document  purports  to  be  a  recognizance  taken 
under  a  statute  which  requires  it  to  be  in  40s.  of  the 
late  currency,  it  must  be  taken  to  mean  40s.  of  that 
currency.  I  shall  therefore  hold  this  to  be  a  good 
recognizance(a). 

(a)  But  see  Brennan  jr  ^fit  appellant^-^ C/«ary,  resp.,  ante,  p.  435. 
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Tener,  Appellant. — Booth  &  others,  Respondents.      ^     ^^^y 

Ttfrone  Sum* 
mtr  Assizes, 

1  HIS  was  a  civil  bill  ejectment  under  the  6  &  7  W.  in  cases  of 
IV.    c.  75.       The   plaintiff  had   been   dismissed   below,  dir  the  6  &  7* 
had  appealed,   and  had  entered  into  a  recognizance   in  ^jj^  pi,[intiff ' 
40*.    conditioned  to  prosecute  his  appeal.  ^"  *  T^^*  *® 

x^  rr  appeal  on  en- 

tering into  the 
same  recogni- 

Mr.  James  Major^    Q.  C,    (with  whom  was  Mr.  J.  C.  «ance»  ^  '^ 

other  cases. 

Lowry^)  for  the  respondent  objected  to  the  amount  of    it  is  not  ne- 
cessary, in 
the  recognizance.      The  SOtb  section  of  the  6  &  7   W.  such  cases, 

IV.  c.  75,  gives  an  appeal  to  the  party  dissatisfied  with  the  bill  should  re- 
judgment  or  decree  or  dismiss  of  the  Assistant  Barrister,  persons  in  pos- 
in  cases  under  the  provisions  of  that  act,   in  the  like  ;Sg°';  "J 
manner,    and   upon   the  like  terms  and  stipulations,   as  j'^^'^^f.^i"'  ^^ 
appeals  in  other  cases  are  allowed  to  be  brought  under  appear  before 

* '^  the  assistant- 

or  by  virtue  of  the  acts  then  in  force  relating  to  proceed-  barrister. 

An  interest 

ings  by  civil  bill;    that  is,   in  other  cases  of   the  like  from  year  to 

year,  after  the 

kind.      But  the    plaintiff   in   ejectment  cases    was    not  expiration  of  a 

.  ,    ,  1  1  r      \  1        ^crm  of  years, 

entitled  to  an   appeal  under  any  of   the  statutes  then  yvhhtoties quo- 
in force,  and  the  52nd  seiction  of  the  6  &  7  W.  IV.  c.  75,  ^^  renew,  can- 
which  gives  a  plaintiff  the  right  of  appeal  in  ejectment  ^ntler^a^./a. 
cases  under   the  56   Geo.    III.   says,    that  he  shall  be 
entitled  to   it,    under  the   same  restrictions,    conditions, 
and  limitations,    as  in  other  cases  of  decrees  on   civil 
bills  as  by  the  acts  in  force  relating  to  civil  bill  courts 
are  provided  for,    or  given   to  defendants.      If  therefore 

* 

the  plaintiff    has  an   appeal  under  the  30th  section,    it 
must  be  on  the  terms,  on  which  the  52nd  section  says, 

2  u 
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1842.        the  plaintiff   shall  be  entitled  to  appeal  in  cases  under 

^""~"" — » '  . 

Tener       the  56  Geo.  III.  that  is  upon  entering  into  a  recogniz- 

V. 

Booth.  ance,  in  double  the  sum  decreed,  conditioned  to  pay 
the  sum  decreed  with  costs,  which  in  the  present  case 
is  the  costs  alone  amounting  to  13s.  9d.  The  recognizance 
should  therefore  have  been  in  £1.  7s.  6d.  and  being 
in  a  larger  sum  is  bad.  Caldwell^  appellant, — Gibhsj 
respondent  (a). 

Mr.  James  Sheil,  contra.  The  52nd  section  refers 
merely  to  appeals  by  plaintiffs  in  ejectment,  who  have 
proceeded  under  the  56  Geo.  III.  therein  recited,  and 
gives  them  an  appeal  in  cases  under  that  act  which  they 
had  not  before.  But  the  plaintiff  in  the  present  eject- 
ment is  proceeding  under  the  6  &  7  W.  IV.  and  an 
appeal  is  given  to  him  by  the  30th  section,  independently 
of  the  52nd  section,  on  the  same  terms,  as  to  plaintiffs 
in   other  cases   imder  the   acts   then   in   force. 

Pennbfathbr,  B., — Assented  and  overruled  the  object 
tion. 


Mr.  Major^  Q.C.,  then  submitted  that  there  was  an 
omission  in  the  civil  bill  process.  The  second  section 
of  the  statute  enacts,  that  every  civil  bill,  for  the  recover)' 
of  lands  under  the  act,  shall  require  the  persons  in  pos- 
session of,  or  claiming  any  interest  in,  such  lands,  &c, 
to  appear  before  the  Assistant  Barrister.  The  process, 
therefore,  in  addition  to  requiring  the  plaintiff  to  appear, 

(a)  2  Or.  &  D.  C.  C.  183. 
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should  have  gone  on  to  require  ^^  all  persons  in  possession 
^^  o^  or  claiming  any  interest  in,  the  lands,"  to  appear. 
In  an  appeal  case  heard  at  the  Cavan  Sununer  Assizes, 
1829(a),  the  omission  of  similar  words  in  the  process 
in  an  ejectment  under  the  58  Geo.  III.  was  held  fatal. 

Mr.  Sheil^  contra, — The  insertion  of  the  words  contended 
for  on  the  other  side,  would  make  the  process  bad,  for  the 
28th  section  of  the  6  &  7  W.  IV.  requires  that  the  civil 
bill  shall  be  in  the  form  given  in  the  first  schedule  to  the 
act,  which  has  been  followed  here.  With  reference  to  the 
arg^ument  drawn  from  the  case,  at  Cavan  Assizes,  (which 
was  a  case  under  the  58  Geo.  III.)  there  is  this  distinction 
to  be  observed,  that  the  58  Geo.  III.  refers  to  cases 
between  landlord  and  tenant,  in  which  there  could  not 
be  a  partial  eviction. 

Pbnnefather,  B. — The  construction  which  I  am  dis- 
posed to  give  the  statute  is  this,  that  every  person  concerned 
shall  be  served,  but  taking  the  whole  act  together, — the 
enacting  clause  and  the  schedule, — I  do  not  think  it  is 
requisite  that  the  words  contended  for  by  counsel  for 
the  respondent,  should  be  in  the  civil  bill.  I  must 
therefore  decide  against  this  objection. 


The  case  was  then  heard  on  the  merits,  when  it 
appeared,  that  the  civil  bill  was  brought  to  recover 
"  all  that  and  those,  that  part  and  parcel  of  the  lands 
"  of    Killygonland,    now,    or  late   in   the   possession  or 

(a)  Nap.  on  Civil  Bills,  I  edit.  147  ;  2  edit.  102. 
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1842.  "  occupation  of  the  said  defendants,  computed  to  contsdn 
Tener  «  eight  acres  and  one  rood  or  thereabouts,  with  one  acre 
Booth.  "  of  bog  situate,"  &c.,  and  it  appeared  that  the  original 
holding,  of  which  the  lands  sought  to  be  recovefed, 
formed  a  moiety,  had  been  demised  by  the  late  Arthur 
Maxwell,  in  1795,  for  a  term  of  five  years,  by  deed 
with  covenant  to  renew  toties  quoties.  It  further 
appeared,  that  a  renewal  had  not  been  executed  after 
the  expiration  of  the  term,  although,  as  was  alleged, 
the  renewal  fines  had  been  regularly  paid.  Under  these 
circumstances,  the  tenant's  interest  in  the  moiety  sought 
to  be  recovered  in  the  present  ejectment,  had  been 
sold  under  a  Ji,  fa.^  and  the  plaintiff  claimed  under 
the   assignment   from   the   sheriff. 

Mr.  Majur^  Q.C.  submitted  that  this  was  not  a  case 
within  the  statute. 

Pennefather,  B. — I  think  the  interest  of  the  tenant 
was  not  such  as  could  be  sold  under  a  fi.  fa,  [Mr.  SheH^ 
it  was  a  tenancy  from  year  to  year.]  No  ;  I  think 
it  was  not.  Mr.  Maxwell  the  head  landlord,  might 
renew,  and  then  you  would  have  something  more  than 
was  sold  under  the  Ji.  fa.  The  question  has  been 
decided  in  the  Exchequer,  and  upon  the  same  principle 
which  decides,  that  an  equity  of  redemption  cannot 
be  sold,  namely,  that  it  is  uncertain  what  is  to  be 
sold.  It  is  at  law,  an  interest  from  year  to  year,  but 
every  one  knows  that  is  not  the  real  thing. 

Mr.  Chambers,  amicus  curiae  referred  to  the  case  of  Lessee 
Graham  v.  Gallen,  decided  on  circuit,  but  not  reported,  in 
which  Chief  Baron  Brady  held,  that  an  interest  ^of  this 
kind  could  be  sold  under  diji^fa.     And  Mr.  Brooke,  Q.  C 
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amicus  curusy   stated  to   the  Court,    that  in  the  case  of       1842. 
Fury  V.   Smith(a),    a  party  made  title  under  a  Ji  fa.       tener 
to  an  interest  under  a  bishop's   lease.  Booth. 


Pbnnefather,  B. — It  has  often  been  decided  in  the 
Exchequer,  that  such  an  interest  as  this  cannot  be  sold. 
And  the  same  doctrine  is  laid  down,  in  the  case  of 
Scott  V,    Sclwley(Ji).      I  must   therefore 

Affirm   the  Dismiss. 


(a)  1  Hud.  &  B.  735. 


(6)  8  East.  467. 


1842. 

Fisher,  Appellant — Wallace,  Respondent.  Londonderry 

Summer 
Assizes, 

Civil  bill  appeal  from  a  decree.  ^„  affidavit  of 

appeal,  printed 
upon  the  same 

The  affidavit  to  support  the  appeal  was  in  a  printed  P*P®'' ^'^*^» 

**  ^^  *  and  nnder- 

from,  underneath  and  upon  the  same  paper  as  the  decree.  °e*<^  t^®  de- 
cree, without 

The  parties  were  fully  described  in  the  margin  at  the  top  any  descrip- 
tion of  the  par- 
of  the  decree,  but  there  was  not  any  other  description  of  ties,  except 

that  which  was 

them,  at  the  side  or  top  of  the  affidavit.  at  the  top  of 

the  decree, 
held  sufficient. 

Mr.  Lanty  agent  for  the  respondent,  ohjected  that  the  ^jj^^^^^^^^^^'^ 
affidavit  was  defective,  as  it  did  not  contain  any  description  ^*^c®  ^f  ap- 
of  the  parties.     KeUy^  appellant — Murphy,  respondent  (a).  ^**®  ^^^,  ^®- 

sive  of  the  fee 
for  the  Sheriffs 

Mr.  Green,  agent  for  the  appellant.  The  description  at  the  warrant,  was 

sufficient. 

top  of  the  decree  refers  to  the  affidavit  as  well  as  to  the  decree. 

{a)  2  Leg.   Rep.  401. 


630  CASES  ON  THE  NORTH  WEST  CIRCUIT. 


1842. 


Pennefather,    B.      In  the   case  cited,    it  does  not 

Fl8II£K 

,;.  appear  that  the  affidavit  was  attached  to  the  decree;  I 

think  that  in  this  case  the  description  applies  to  both. 


Mr.  Laxm  then  objected  that  the  recognizance  was 
defective,  on  the  ground,  that  in  the  amount  of  it,  was 
included  the  item  mentioned  in  the  decree  for  the  Sheriffs' 
warrant,  which  should  not  have  been  included  (a). 

Pennefather,  B.  I  do  not  think  that  it  is  defective 
on  that  ground. 

(a)  Leanft  Appellant — Murphy,  Respondent.    Ante  617. 


1842. 


Londonderry  Maguire,  Appellant;  Respondent. 

Asnzes. 

^J^^ft.    Civil  bill  appeal  from  a  dismiss. 

peal  from  a 
dismiss,  which 

was  condition-      The  recognuzance  of  appeal  was  entered  into  in  the  sum 

ed  to  pay  such  ° 

damages,  ex-  of  40«.,  conditioned  to  pay    ^*  such   damages,   expenses, 

penses,  and 

costs,  as  should  *^  and  costs,  as  should  be  awarded  against  the  appellant." 

be  awarded 
against  the 

J7e/(/ sufficient.  Mr.  J,  Shelly  for  the  respondent.  The  recognizance  is 
defective ;  the  condition  ought  to  be,  to  pay  such  costs  as 
should  be  awarded  against  the  appellant.  Davidson^  appel- 
lant— Montgomery^  respondent(a). 


(a)  2Cr.  &D.  C.C.  181. 


SUMMER  ASSIZES,  6  VICT.  631 


Pennefathbr,  B.     There  may  have  been  something        1842. 


else  m  that  case.     Here  the  recognizance  is  conditioned     Maguire 
to  pay   the   costs,    and  something   more;    I  think  it  is 


sufficient. 


Objection  over-ruled. 


Henderson,  Appellant — The  Dean  of  Derry, 

Respondent. 


Londonderry 
Summer 

X  HIS  was  an  appeal  from  a  civil  bill  decree,  for  £15 

IO5.  6rf.,  being  four  and  a  half  years'  tithe  rent-charge.  to\  recogni- 
zance of  ap- 
peal, cannot 

Mr.  William  Boyd^  for  the  respondent,  was  proceeding  ^^^\h'e 
to  object  to  the  recoffnizance.  P®*V*  brought 

•*  °  by  the  desire 

of  the  Assist- 
ant-Barrister, 

Mr.  James  Sheila  for  the  appellant.     This  appeal  has  and  other  cases 

stand  over  to 

been  brought  by  the  desire  of  the  Assistant- Barrister,  and  abide  its 
several  cases  of  a  similar  kind,  have,  by  mutual  arrange-     a  toties 
ment  between  the  parties,  stood  over  to  abide  the  result  of  ^ant'to  renew 
tWs  case.  r.es,orhim.' 

self  holding 
under  a  demise 

On  reference  to  the  book  of  the  Clerk  of  the  Peace,  it  containing  a 

coTenant  for 

appeared  that  such  was  the  fact.  perpetual  re- 

newal, is  a 
covenant  for 
perpetual  re- 

Pennefather,  B.     In  that  case,  I  will  not  look  into  newal  within 

.  .  the  meaning  of 

the  recognizance,  the  l  &  2  Vict. 

c.  109,  s.  8. 
A  mortga- 
gee, who  has 
gone  into  pos- 
session under  an  arrangement,  that  he  should  continue  therein  until  his  debt  should  be 
paid  by   receipt  of  the  rents,    is   liable,  as   occupier,    to   the   payment  of  the   tithe 
rent-charge. 
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1842.  The  case  was  then  gone  into.     It  appeared  that  the 

Henderson   respondent  was  the  rector  of  the  parish  in  which  the  pre- 

The  Dean  of  mises,  in  respect  of  which  the  tithe  rent-charge  was  claimed, 

DekUY.  .  Ill  •  r 

were  situate,  and  that  the  appellant  was  the  occupier  of 
such  premises ;  they  were  part  of  the  estates  in  fee  of  the 
laongford  family,  and  had  been  originally  demised  to  Lord 
Londonderry^  for  certain  lives,  with  a  covenant  for  perpe- 
tual renewal.  Lord  Londonderry  had  subsequently  demised 
the  same  premises  to  one  Campbell,  for  lives,  with  a 
covenant  to  renew  to  him,  as  often  as  his  (Lord  London- 
derry s)  lease  should  be  renewed.  In  1788,  Campbell 
demised  to  one  Thompson,  for  three  lives,  with  a  toties 
quoties  covenant  for  renewal,  similar  to  the  last.  Thompson  i 
interest  in  the  premises,  became  vested  in  one  Burnside, 
who,  in  1812,  mortgaged  it  for  his  whole  estate,  to  one 
Catherine  Dunn,  to  secure  £600  and  interest.  The  appel- 
.lant,  afterwards  married  Catherine  Dunn.  The  mortgagor 
had  gone  to,  and  had  died  in,  America,  leaving  an  infant 
son  his  heir  at  law.  The  appellant  had  proceeded  under 
the  Mortgage  Act,  to  get  a  receiver,  but  an  arrangement 
had  been  entered  into,  and  a  deed  executed  in  pursuance 
of  it,  by  which  the  appellant  was  to  go  into  possession, 
and  continue  in  such  possession  until  his  debt  should  be 
paid  by  the  receipt  of  the  rents.  He  had,  accordingly, 
gone  into  possession,  and  had  continued  therein  for  twenty 
years.  All  the  lives  mentioned  in  the  several  demises,  had 
been  more  than  twelve  years  dead.  The  formal  proofs 
were  admitted. 

Mr.  James  Sheil,  for  the  appellant. 

The  first  question  in  the  case  is,   whether  the  covenant, 
by  Campbell  with   Thompson,  is  a  covenant  for  perpetual 
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renewal,  within  the  meaning  of  the  1  &  2  Vict.,  c.  109,        i842. 


s.  8.     It  is  not  an  absolute  covenant  between  immediate  Henderson 


V. 


landlord  and  tenant,  which  is  the  kind  contemplated  by  The  Dean  of 
that  section  :  and  as  all  the  lives  are  long  since  dead,  the 
appellant  is  now  only  tenant  from  year  to  year,  not  holding 
under  any  deed,  and,  therefore,  not  liable  at  law  as  occu- 
pier. And  in  equity  he  cannot  be  liable,  as  he  went  into 
possession  to  hold  only  until  his  debt  should  be  paid,  in 
which  case  of  a  Welsh  mortgage,  the  mortgagor,  as  having 
the  entire  estate,  is  the  person  who  is  liable.  The  respond- 
ent ought  to  proceed  either  against  the  heir  at  law  of  the 
mortgagor,  or  against  the  lands ;  and  as  the  27  th  section 
gives  the  rent-charge  priority  over  all  other  charges  and 
mortgages,  the  appellant  could  not  set  up  his  mortgage  in 
bar  of  the  respondent's  claim. 

Mr.  Boyd^  for  the  respondent,  was  not  called  upon  by 
the  Court  to  argue  the  case. 

PfiNNEFATHER,  B. — As  to  the  first  point,  I  think  that 
the  covenant  in  this  case,  is  a  covenant  for  perpetual 
renewal,  within  the  meaning  of  the  statute,  the  words  of 
which,  "  any  covenant,  contract,  or  provision,"  &c.,  are 
very  comprehensive,  and  I,  therefore,  think  that  the  lessee 
would  be  liable  to  the  rentcharge.  Then,  as  to  the  other 
point,  it  is  clear  that  there  need  not  be  a  legal  estate ;  but 
in  this  case  it  appears  that  the  entire  interest  is  in  the 
appellant,  and  that  he  is  now  entitled  to  get  a  renewal.  I 
do  not  think  that  there  is  any  thing  in  the  special  agree- 
ment, about  the  appellant  going  into  possession,  which  would 
alter  the  position  of  mortgagor  and  mortgagee.  The  27th 
section  of  the  Act  was  made  in  aid  of,  and  not  to  the 
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1842.        prejudice  of  the   tithe  rent-charger;    but  the  appellant 

Henderson   wishes  to  introduce  inferentially  into  that  section  a  clause 

The  Dean  of  not  to  be  found  there,  viz.,  that  no  mortgagee  shall  be 
Debet. 

charged  as  a  ter-tenant,  or  occupier.     The  mortgagee  is 

charged  as  the  transferee  of  the  entire  interest,  in  the 
same  manner  as  he  would  be  liable  to  the  payment  of  the 
rent,  and  to  the  performance  of  a  covenant  in  the  lease, 
whether  he  took  possession  or  not ;  not  because  the  cove- 
nant is  one  which  runs  with  the  land,  but  because  he  is 
the  transferee  of  the  estate,  which  he  must  be  before  he  is 
chargeable  with  the  covenant. 

On  these   grounds  let   the   decree  be 
affirmed,  but  without  costs(a). 


(a)  The  following  are  the  parts  of  the  Act  which  were  referred  to  in 
the  principal  case. 

"  And  be  it  enacted,  that  any  estate  or  interest  held  under  any  deed, 
"  or  instrument,  containing  any  prorision,  contract  or  covenant  for  the 
"  perpetual  renewal  thereof,  and  any  estate  or  interest  held  for  any  tennof 
*'  years,  whereof,  at  least  one  hundred  shall  be  to  come  and  unexpired  on 
**  the  30th  day  of  October,  in  this  present  year;  and  any  estate  held  bj 
**  lease  or  demise,  immediately  from  or  under  any  archbishop,  bishop,  or 
*'  other  ecclesiastical  person,  in  any  lands  belonging  to  the  see,  or  other 
"  spiritual  promotion  or  dignity  of  such  archbishop,  bishop,  or  other 
"  ecclesiastical  person ;  or  under  the  ecclesiastical  commissioners  for 
"  Ireland,  being  parcel  of  the  lands  vested,  or  which  may  become  rested 
'*  in  them,  under  the  provisions  of  an  Act  made  in  the  3rd  and  4th  years 
"  of  the  reign  of  his  late  Majesty,  intitled  '  An  Act  to  alter  and  amend 
"  the  laws  relating  to  the  Temporalities  of  the  Church  in  Ireland,*  shall 
*'  be  deemed  and  taken  to  be,  for  all  purposes  relating  to  the  said  rent- 
*'  charges,  equivalent  to  a  perpetual  estate  or  interest.**  1  &  2  Vict, 
c.  109,  s.  8. 

*'  And  be  it  enacted,  that  the  said  rent-oharges  shall  have  priority  orcr 
"  all  other  charges,  liens,  mortgages  and  incumbrances  whatsoerer, 
*'  affecting  the  lands  chargeable  therewith,  and  shall  and  may  be  recover- 
*'  ed  by  the  ways  and  means  hereinafter  mentioned,*'  &c.,  s.  27* 


SUMMER  ASSIZES,  6  VICT.  635 


CROWN  SIDE. 


1842. 

Gannon's  Case.  Longford 

Summer 
Astiz€9, 

oE  VERAL  of  the  prisoners  were  indicted  for  a  conspi-  To  sapport  an 

indictment  for 

racy,   in  one  count  to  break  the  jail,   and  in  another  to  a  conspiracy 

to  break  the 

rescue  and  enlarge  themselves  from  the  jail,  while  confined  jail,  against 

,        .     ^        A.  •    1  persons  while 

therem  for  offences  not  capital.  confined  for 

offences  not 
capital,  the 

Mr.  Fox  J  for  the  Crown,  proposed  calling  the  governor  ^?J'  ^^^^ 
of  the  jail,  in  order  to  prove  the  sentences  under  which  ^*®"?  "'?*  ^ 

•'     '  *^  prodnoed. 

the  prisoners  were  respectively  confined. 

Mr.  Peebles^  for  the  prisoners,  objected  that  the  records 
of  their  convictions  should  be  produced. 

Fennefather,  B.,  ruled  accordingly,  and  the  prisoners 
were  acquitted. 


636 


CASES  ON  THE  NORTH  WEST  CIRCUIT. 


1842. 

Longford 
Summer 
Atgitei, 

Persons  be- 
coming bail  for 
traversers, 
must  qualify 
in  double  the 
snm  in  which 
they  are 
bound. 


Carney's  Case. 


rii 


X  HE  prisoners  were  indicted  for  being  members  of  an 
unlawful  society ;  and  now  traversed  in  prox.  A  question 
occurred,  with  respect  to  the  amount  of  bail  which  the 
sureties  for  the  traversers  should  be  required  to  give,  and  to 
qualify  in.  The  crown  required  them  to  be  bound  in  £20 
each,  and  to  qualify  in  £40. 


Mr.  James  Doherty^  for  the  traversers,  submitted  that 
the  practice  in  this  country,  had  not  been  to  require  the 
bail  to  qualify  in  double  the  amount  in  which  they  were 
bound ;  that  such  security  could  seldom  be  obtained,  and 
that,  in  fact,  a  person  had  been  detained  in  custody  since 
the  former  assizes,  who  had  been  ordered  to  find  bail  in 
£20 ;  the  magistrates  having  required  the  bail  to  qualify 
in  £40,  contrary  to  the  intention  of  the  order  of  the 
Court. 

Mr.  Smyley^  for  the  Crown.  The  bail  is  taken  in  the 
amount  directed  by  the  Judge,  but  the  qualification  is  in 
double  that  sum.  The  57  Geo.  III.  c.  56,  s.  2,  is  quite 
precise,  giving  the  proper  form  of  oath  in  such  a  case(a). 


(a)  The  following  is  the  form  of  oath  prescribed  by  the  Act:— 
"  I,  A,  B;  do  swear  that  I  am  a  householder,  and  have  a  house  whereiii 
"  I  usually  reside,  at  ,  in  the  parish  of  > 

"  barony  or  half  barony  of  ,  and  county  of 

**-  and  that  I  support  and  maintain  myself,  by  ;  and  Uiat 

**  I  am  worth  the  sum  of  [here  insert  double  the  sum  in  which  he  or 
**  she  is  to  be  bound]  over  and  above  all  my  just  debts,  So  help  mc  G<k1-' 
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Pennefather,  B. — It  is  clear,  that  the  qualification 
must  be  in  doubk  the  sum.  But  it  does  not  here  make  any 
real  difference,  as  it  is  only  necessary  that  such  sum  should 
be  so  much  less.  Let  the  traversers  themselves  give  secu- 
rity in  £100,  and  find  bail  in  £10  each. 


1842. 

Cabmbt'8 
Case. 


McCarthy's  Case. 


1842. 

Longford 

Summer 

Assizes. 


In  this  case,    McCarthy  having  been  arraigned  at  the  ^  ^^^y  ^^ 
Spring  Assizes  of  1842,  had  then  traversed  in  prox^  ^^^hatlnff^the 
was  admitted  to  bail.     Having  been  called  upon  his  recog-  ^^^^*  ^^ 
nizance,  at  the  present  assizes,  to  take  his  trial,  he  made  ^  estreat  the 

recognizance 
default,  and  of  his  bail,  on 

the  ground 
that  the  bail 
_  ,  having  ap- 

Mr.  Smyley^  on  the  part  of  the  Crown,  applied  that  the  prized  the  re- 
sident Magis- 
recognizances,  of  the  traverser,  and  of  his  bail,  should  be  trate  of  the 

entreated.  ^'il'T^ 

scond,  it  was 
the  Mag^- 

It  appeared,  from  an  affidavit  made  by  the  bail,  and  trate's  duty  to 

rr  '  J  7  jjj^yg  assisted 

also  from  the  evidence  of  Mr.  Howley.  the  resident  maeis-  ^^^  ^^^  '^^ 

'^'  ^  ^       making  the 

trate,  who  was  examined  in  court,    that  the  bail  having  arrest,  and  not 

haying  done 

received  information  that  the  traverser  intended  to  leave  so,  that  the 

bail  were  not 

the  country,  had  communicated  this  circumstance  to  in  default, 
him,  and  had  called  upon  him  to  have  the  traverser 
arrested,  which  Mr.  Howley  had  declined  doing,  conceiving 
that  it  was  the  duty  of  the  bail  themselves  to  make  the 
arrest;  but  he  communicated  with  government  upon  the 
subject,  and  was  informed  in  reply,  that  he  had  acted 
properly  in  refusing  to  interfere,  and  that  he  would  not 
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1842.        have  been  authorized  in  apprehending  the  traverser.    In 
McCarthy's  the  meantime^  M^Car^Av  escaped,  and  it  was  now  contended, 

Case. 

on  behalf  of  the  bail,  that  they  had  done  as  much  as  they 

could  be  called  upon  to  do,  and  that  it  was  the  duty  of  the 

magistrate,  having  been  informed  of  McCarthy's  intention 

to  escape,  to  have  had  him  arrested,  and  they,  therefore, 

submitted  that  their  recognizances  should  be  discharged. 

Mr.  Smyley. — It  is  not  the  duty  of  the  magistrate  to 
interfere ;  the  bail  are  the  parties  to  make  the  arrest. 

Pennefathbr,  B. — It  is  the  arrest  of  the  bail, — that  is 
perfectly  true, — but  then  they  are  entitled  to  have  the  assist- 
ance of  the  magistrates  and  of  the  police,  to  enable  them 
to  make  the  arrest — to  enable  them  to  effect  that  which, 
under  the  circumstances  of  the  country,  they  are  unable  to 
accomplish  of  themselves.  And,  in  my  mind,  bail  do  as 
much  as  they  can  be  expected  to  do,  if  they  go  to  a  magis- 
trate and,  apprising  him  of  the  intention  of  the  party  who 
is  out  on  bail  to  fly  the  country,  offer  to  accompany  the 
magbtrate  in  making  the  arrest. 

I  must,  therefore,  under  the  circumstances  of  the  case, 
refuse  this  application,  so  far  as  it  seeks  to  have  the  recog- 
nizances of  the  bail  estreated,  and  I  shall  direct  those 
recognizances  to  be  respited. 
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1842. 

WhYTE's   Case.  Cavan 

Summer 
Asnzes, 

JLHE  prisoner  was  indicted  for  setting  fire  to  a  certain  A  house  whidi 

was  built  for 

Out-house  of  one   William  Cooke^  with  intent  to  defraud  and  inhabited 

as  a  dwelling 

the  said  W.  Cooke,  house,. is  not 

properly  de- 
scribed as  an 

It  appeared  in  evidence,  that  the  premises  which  tad^^^T^^^^^ 
been  set  on  fire,  had  been  originally  built  for,  and  had  for  ^[i  "**?*  ^ 
some  time  been  inhabited  as  a  dwellinff-house,    thouffh  **^e  time  of 

°  '  °    the  arson  it 

latterly  they   had   been   used  by    Cooke  as  a  place   for  was  used  by 

the  prosecutor 

storing  lumber.  only  for  the 

purpose  of 
storing 

Mr.  Charles  Hill^  for  the  prisoner,  submitted  that  the  lumber, 
indictment  could  not  be  sustained.  It  clearly  appeared 
from  the  evidence,  that  the  premises  burned  had  been  used 
as  a  dwelling-house,  and  should  have  been  so  described  in 
the  indictment.  In  the  case  of  Elsmere  v.  SL  Briavells(a), 
it  was  held  that  a  building  constructed  as  a  dwelling-house, 
but  which  had  not  been  completed  or  inhabited,  and  in 
which  the  owner  had  deposited  straw  and  other  articles, 
was  not  properly  described  as  an  out-house,  because,  as  in 
the  present  case,  it  was  not  parcel  of  a  dwelling-house. 
See,  also,  B.  v.  HatyhtonQ))^  Arch.  C.  L.  313. 

Mr.  Smyley^  for  the  Crown,  admitted,  that  on  the  evi- 
dence, he  could  not  sustain  the  indictment. 


Prisoner  acquitted. 


(a)  8  B.  &  Cr.  461.  (6)  5  C.  &  P.  55b. 
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1842. 


i^^'^^"  M'DowAL  and  Pagan's  Case. 

Summer 
Assizes, 

illl's'for^th^*"    Indictment  for  arson.     The  indictment  alleged  the 
prosecution      ^^^5^  ^^  ^e  the  house  of  one  C.  Caffrey. 

had  deposed  •*'     ^ 

to  having  been 
present  at  the 

burning  of  a        The  principal  witness  for  the  prosecution  was,  accordios: 

house,  (for  .         .  .  '  o 

which  the        to  his  evidence,  one  of  the  party  which  had  been  concerned 
indicted)  and  in  the  burning,    and  had  himself  been   present  on  the 

evidence  had  .  ^  . 

been  given  on   OCCaslon  Ot  it. 

the  part  of  the 
prisoners,  to 

wiwlmTOssfble      ^"  ^^^  ^^^^  ^^  ^^®  prisoners,  a  witness  was  called  who 
that  the  deposed,  that  upon  the  ni&:ht  of  the  fire,  the  said  witness 

witness  could        r  ^  r  o 

have  been        {q^  the  prosecution,  and  his  brother,  had  slept  in  the  same 

there,  Held  f        .  ... 

that  the  crown  room  with  himself,  and  that  it  was  impossible  that  the  said 

was  then  enti- 
tled to  go  into  witness  for  the  prosecution  could  have  been  present  at 

a  rebutting 

case,  as  to       the  fire, 
such  evidence. 
Held,  also, 

soners  codd         When  the  case  for  the  prisoners  had  closed, 

not,  after  the 
rebutting  case 

had  closed,  Mr.  Schoales,  Q.  C,  on  behalf  of  the  crown,  proposed 

give  any  fur-  7    -*         ,  »   r     r 

ther  evidence  to  go  into  a  rebutting  case,  and,  for  that  purpose,  to  call 

to  explain  it.  ^        ^  ,        . 

Also,  that    the  said  brother  of  the  said  witness  for  the  prosecution,  in 

an  indictment, 

under  the  7  W.  order  to  contradict  the  &ct  so  deposed  to  by  the  said  wit- 

IV.  &  1  V.  c.  ^      , 

89,  8.  3,  need  ness  for  the  pnsoners. 

not  aver  that 
the  house  is  in 

of^'a^'^'^n!  Mr.  Wm.  Boyd,  (with  whom  was  Mr.  James  Doherty), 
on  the  part  of  the  prisoners,  objected.  The  crown  has  no 
right  now  to  produce  a  witness  to  contradict  a  fact  deposed 
to  by  one  of  the  witnesses  for  the  prisoners.    Rtgim  v. 
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Hoffan(a)f  If  such  evidence  be  admissible,  why  should  not        1842. 

the  prisoners  be  allowed  to  produce  another  witness  to  sus-    M'Dowal 

tain  their  evidence?     The  crown  is  not  to  lie  bye  until      Pagan's 

Cass. 

the  case  has  closed,  keeping  back  evidence  which  might 
have  been  previously  given,  and  then  to  produce  evidence, 
not  to  support  the  case  which  it  has  made,  but  to  contradict 
the  evidence  given  for  the  prisoners. 


Greene,  Serjeant. — I  am  not  prepared,  in  the  present 
instance,  to  follow  the  case  which  has  been  cited,  in  which 
there  must  have  been  some  special  circumstances  that  are 
not  stated  in  the  report  of  it,  to  take  it  out  of  the  general 
rule,  which  is,  that  if  evidence  be  not  primarily  admis- 
sible, but  be  applicable  to  the  evidence  given  on  the  part 
of  the  prisoners,  it  may  be  then  admitted  to  rebut  the  case 
made  for  them.  I  admit  that  it  is  not  competent  for  the 
crown  to  keep  back  evidence  which  was,  in  the  first 
instance,  admissible,  but  in  this  case  it  could  not  have 
anticipated  an  alibis  and  I  am  not  prepared  to  subscribe  to 
the  doctrine,  that  any  number  of  witnesses  may  be  pro~ 
duced  on  the  part  of  the  prisoners,  and  yet  that  the  crown 
shall  not  be  allowed  to  rebut  the  evidence  so  given  (b).  On 
the  contrary,  I  think  the  crown  is  entitled  to  do  so,  and 
that  then  the  counsel  for  the  prisoners  have  a  right  to 
observe  upon  the  evidence  so  offered  (c).  I  must,  therefore, 
over-rule  the  objection. 


When  the  rebutting  case  for  the  crown  had  closed. 


(fl)  2  Cr.  &  D.  C.  C.  431. 

(b)  The  Crown  were  allowed  to  go  into  a  rebutting  case :  in  Stimpson't 
case,  2  C.  &  P.  415 ;  Ero8t*8  case,  9  C.  &  P.  159 ;  Mohide*i  case,  ant$ 
40,  &c,  &c 

(e)  See  ilfurpAy's  case,  ante  117. 

2x 
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1842.  Mr.  Jamt$  Doherty^  for  the  prisoners,  proposed  to  call 

M*DowAz.  a  witness,  in  order  to  explain  the  evid^ice  so  riven  for 

and 

Faoan*0  the  crown. 


Cam. 


Greene,  Serjeant. — Unless  you  show  me  some  author- 
ity for  doing  so,  I  certainly  shall  not  admit  the  evidence 
now  offered. 

The  witness  was  not  called,  and  the 
prisoners  were  convicted. 


Mr.  Boydi  then  moved  in  arrest  of  judgment.  The 
indictment  is  defective,  as  it  does  not  contain  an  averment 
that  the  house  which  had  been  burned,  was  in  the  possessm 
of  any  person.  The  indictment  is  framed  under  the  7  Wm. 
IV.  &  I  Vict.  c.  89,  which  is  a  repetition  of  the  former 
Act  of  9  Geo.  IV.  c.  56,  and  it  substitutes  the  punish- 
ment of  transportation  for  that  of  death.  The  offence,  in 
the  7  Wm.  IV.  &  1  Vict.  c.  89,  is  setting  fire  to  any 
house,  whether  in  the  possession  of  the  offender,  or  of  any 
other  person.  This  was,  for  the  first  time,  introduced 
into  that  statute,  and  a  new  term  having  been  introduced, 
the  averment  is  a  material  one.  Boothbt/s  Treatise  on 
Indictable  Offences,  title,  *^  Arson ; "  Roscoef  Cr.  L.  253 ; 
WaUiB^  case(a).  [Greene,  Serjeant — Have  you  any 
authority  to  show,  that  an  indictment  which  does  not  a?er 
in  whose  possession  the  house  is,  is  bad]  ?  We  certainly 
have  not,  and,  therefore,  we  are  obliged  to  aigue  from 
the  analogy  of  the  English  practice,  as  laid  down  in  the 
latest  treatises  upon  the  subject. 

(a)  1  Moo.  C.  C.  344. 
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Mr.  Smyley,    for  the  crown.     The   cases  which  have        1842. 
been  cited  from  Mr.  Boothbt/s  Treatise,  were  cases  not  of    M*Dowal 

•^  and 

possession,  but  of  the  property  of  the  house ;  and  the  words      Pagan's 

Cabs. 
introduced  into  the  new  Act,  were  introduced  for  the  pur- 
pose of  meeting  the  case  of  persons  burning  their  own 
houses,  which  was  not  hitherto  an  offence,  and  in  order  to 
protect  Insurance  Companies.  The  same  objection  was 
taken  on  the  last  Circuit,  before  Mr.  Baron  Pennefatherj 
and  he  was  satisfied  that  it  could  not  be  sustained. 
Smith's  case(i). 

Greene,  Serjeant. — This  case  is  within  the  Act, 
although  no  person  may  have  been  in  the  house.  One 
section  provides  that  capital  punishment  shall  be  the 
penalty  where  a  person  is  in  the  house,  and  another,  a 
more  lenient  one,  where  no  one.  is  in  it ;  and  under  that 
section,  it  is  clear  that  the  house  need  not  be  in  the  actual 
possession  of  any  person.  The  act  makes  the  possession 
an  immaterial  fact,  and  I  quite  concur  in  the  law  of  the 
case  cited.     I,  therefore,  refuse  to  arrest  the  judgment 

(a)  Ante  459. 


1842. 


Thompson's  Case.  Fermanaah 

SummS 
Assizes. 

\l  he  prisoner  was  indicted  for  the  larceny  of  a  quantity  Where  a  wife 

elopes  from 

of  wearing  apparel  and  bedding,  and  also  of  a  sum  of  £1 1,  the  house  of 

_  ,     -  1       /•     T  -n     •  ^^^  husband, 

the  goods  and  chattels  of  James  lens.  in  the  County 

of  F.,  carrying 
away  his 
goods,  which  she  takes  into  the  County  of  T.,  where  she  is  joined  by  a  man  who  coha- 
bits with  her,  and  assists  her  in  continuing  the  asportation  in  the  latter  comity.     Such 
person  cannot  be  convicted  of  a  larceny  of  the  goods  in  the  County  of  F. 
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1842.  From  the  evidence  for  the  prosecution,  it  appeared  that 

Thompson's  the  wife  of  the  prosecutor  had  left  his  house  on  the  night 
of  the  8th  of  April,  1842,  and  that  the  prosecutor  (^ho 
lived  at  a  place  called  Tempo,  in  the  county  of  Fermanagh) 
immediately  afterwards  missed  several  articles,  which  he 
had  previously  had  in  his  house.  Having,  in  consequence, 
gone  in  pursuit  of  his  wife,  he  found  her,  on  the  11th  of 
April,  at  a  place  near  Clogher,  in  the  county  of  Tyrone, 
in  company  with  the  prisoner,  with  whom  she  was  then  on 
her  way  to  join  a  ship  in  which  they  intended  to  proceed 
to  America.  The  prisoner  was  then  arrested,  and  on 
being  taken  into  custody,  several  articles  of  the  prosecutor, 
which  had  been  taken  out  of  his  house  on  the  8th  of  Jpril, 
were  found  on  the  prisoner's  person.  But  the  greater  part 
of  the  stolen  property  was  afterwards  found  packed  up  in 
a  box,  which  had  the  initials  of  the  prisoner's  name  cut 
upon  it.  This  box,  it  was  proved,  the  prisoner  had 
employed  a  carpenter  to  make  for  him.  It  was  also  proved) 
that  the  prisoner  had  packed  up  the  property  in  this  hox, 
at  the  inn  in  Fintona,  where  he  and  the  prosecutor's  wife 
had  been  living  together  since  the  elopement,  and  that  be 
and  the  woman  had  taken  the  box  away  with  them  &om 
the  inn  on  a  jaunting-car,  and  had  given  it  to  a  carrier  (in 
whose  possession  it  was  afterwards  found)  to  be  conveyed 
to  the  place  from  which  they  intended  to  sail. 

The  case  for  the  prosecution  having  closed,  a  witness 
was  called  for  the  prisoner,  who  stated  that  the  prisooer 
and  he,  who  were  weavers,  and  both  resided  at  Tempo^ 
in  the  county  of  Fermanagh,  had  gone  together,  on 
some  day  in  the  month  of  April,  1842,  to  the  town  of 
Fintona,  in  the  county  of  Tyrone,  to  sell  their  webs ;  that 
having  transacted  their  business  in  the  market,  they  were 
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returning  home,  and  that  when  they  had  gone  a  short  way        1842. 


from  the  town  of  Fintona,  but  whilst  still  m  the  county  of  Thompson's 

Casb. 
Tyrone,    some   one   came   up   to   them  and  said   to   the 

prisoner,  that  a  woman  wanted  to  speak  to  him  at  the  turn 

of  the  road ;  that  the  prisoner  went  to  the  place,  and  there 

found  the  prosecutor's  wife,  having  with  her  the  several 

articles  for  the  larceny  of  which  the  prisoner  was  now 

indicted. 

This  was  all  the  evidence  material  to  the  case. 

Mr.  James  Doherty,  for  the  prisoner,  submitted  that  the 
indictment  could  not  be  sustained.  There  had  been  no 
evidence  to  show  that  the  prisoner  had  taken  any  part  in 
the  larceny.  And  although  the  doctrine  formerly  held, 
that  even  where  the  wife  and  a  stranger  are  jointly  guilty 
of  a  felonious  taking  of  the  husbands  goods,  the  stranger 
cannot  be  convicted,  has  in  the  recent  decisions  been  over- 
ruled ;  yet,  in  all  the  cases  in  which  it  has  been  held  that 
the  stranger  can  be  convicted,  a  joint  original  taking  by  the 
wife  and  the  party  convicted,  was  proved,  Soscoe,  by 
Grainger,  541.  He  would,  therefore,  submit  that  as  there 
was  evidence  to  show  that  the  prisoner  was  not  present  at 
the  taking,  and  that  the  goods  had  been  brought  some 
distance  by  the  wife  before  she  was  met  by  the  prisoner, 
he  could  not  be  convicted. 

Mr.  Alexander  Curry,  for  the  prosecution,  referred  to 
the  case  of  Regina  v.  Tollet(a),  and  contended  that  where 
the  party,  to  whom  the  husband's  goods  are  delivered  by 
the  wife,  is  living  in  adultery  with  the  wife,  he  may  be 

(a)  1  Car.  k  Marsh.  112. 
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1842.        convicted  without  giving  any  evidence  of  an  original  felo- 
TeoMPsoN's  nious  taking  by  him. 

Case. 

Pennefather,  B I  cannot  assent  to  the  law,  as  kid 

down  by  the  counsel  for  the  prisoner.  A  party  may  be 
convicted  of  an  offence  of  this  kind  if  the  jury  be  satisfied 
that  there  was  an  asportation  by  him.  It  may  indeed  be  a 
question  whether  what  the  wife  wears  or  has  about  her 
person  at  the  time  she  leaves  her  husband's  house,  can  be 
the  subject  of  larceny  by  her  adulterer ;  but  with  regard 
to  the  other  property  of  the  husband  which  he  had  in  his 
house,  as  in  this  case,  the  jury  are  to  consider  whether  the 
prisoner  was  not  assisting  the  wife  in  the  removal  of  it, 
and  of  this  they  are  to  judge  from  the  circumstances 
detailed  to  them,  as  in  any  other  case,  and  there  is  no 
peculiar  evidence  necessary  to  establisli  it.  I  am,  therefore, 
of  opinion,  that  if  the  jury  are  satisfied  on  this  point,  and 
there  was  nothing  else  in  the  case,  they  might  find  the 
prisoner  guilty.  But  as  it  appears  that  the  woman  brought 
the  goods  of  her  husband  from  the  county  of  Fermanagh  into 
the  county  of  Tyrone^  and  that  the  prisoner  first  joined  her 
and  got  possession  of  the  goods  there,  and  does  not  appear 
ever  to  have  had  them  in  the  county  of  Fermanagh  after- 
wards, .  I  do  not  think  he  can  be  found  guilty  in  the  county 
of  Fermanagh. 

The  prisoner  was,  therefore,  acquitted, 
and  was  transmitted  to  the  county  of 
Tyrone^  to  be  there  tried  for  the 
ofience. 
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1842. 
Thompson's  Case.  Tyrone 

Summer 
Arizes* 

IN  this  case  the  prisoner  who  was    acquitted   at  the  Where  a  wife 

elopes  from 

assizes  for  the  county  of  Fermanaghi(a)    was  indicted  her  husband, 
for  the  larceny  of  several  articles,  the.  goods  and  chattels  prepay  with 
of  Janus  Feris.  ^^^^^ 

joined  by  a 
man  who 

The  evidence  on  the  present  trial  was,  in  all  material  ^ssis^  her  in 

*  contmumg  the 

parts,  the  same  as  on  the  trial  in  Fermanagh^  the  only  ^po^tation, 

/ ,  .       •  ^  ^  "^  and  cohabits 

deviation  being  that,  on  the  part  of  the  prosecution,   awith.her. 

Held,  that 

letter  written  by  the  prisoner  to  his  own  wife  was  produced  such  party 
and  proved,  in  which  he  stated  that  he  and  Feris* s  wife  guilty  of  the 
were  on  their  way  to  Londonderry ^  to  sail  for  America,       ^^^J  ^ 

although  no 
original  taking 

Mr.  James  Dokerty,  for  the  prisoner,  contended  that  the  ^y  **"JJ  ^** 
indictment  could  not  be  sustained  as  there  was  no  evidence 
to  show  that  the  prisoner  had  assisted  the  wife  in  taking 
the  goods  out  of  her  husband's  house. 


Greene,  Serjeant. — As  the  circumstances  of  this  case 
are  somewhat  novel,  I  shall  confer  with  Baron  Penne- 
father^  upon  it. 

Having  done  so,  he  said : — 

I  have  had  the  benefit  of  a  conference  with  Baron 
Pennefather  in  this  case,  and  he  agrees  with  me  that  there 

(a)  See  last  case. 
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1842.        is  no  solid  distinction  between  the  ease  of  an  original  joint 
Thompson's  taking  by  the  wife  and  a  stranger, — that  stranger  bemg  an 


adulterer  with  the  wife, — and  the  case  of  a  stranger  (adul- 
terer) assisting  the  wife  in  the  continuation  of  the  aspor- 
tation. The  reason  why  Baron  Pennefaiher  directed  an 
acquittal  in  tliis  case  in  the  County  of  Fermanagh  was,  that 
he  considered  there  was  no  evidence  that  the  prisoner  had 
participated  in  the  asportation  in  that  county.  It  appears 
in  evidence  that  the  wife  of  the  prosecutor  was,  at  all 
events,  a  participator  in  the  robbery.  Generally  speaking, 
a  wife  cannot,  in  point  of  law,  be  convicted  of  stealing 
her  husband's  goods  found  in  her  possession,  for  the  law 
supposes  that  her  husband's  goods  in  her  possession  are  so 
with  the  consent  of  the  husband.  And  if  a  total  stranger 
takes  the  goods  of  the  husband  with  the  privity  and  con- 
sent of  the  wife,  who  gives  them  to  him,  he  cannot  be 
convicted  of  larceny  on  such  a  taking,  because  he  may 
fairly  enough  suppose  that  the  wife  has  a  right  to  dispose 
of  the  property.  And  the  same  protection  which  is  aflForded 
to  the  wife  would,  under  such  circumstances,  extend  to 
the  stranger.  The  presumption  would  still  be,  that  all  is 
done  with  the  husband's  consent.  But  the  case  is  a  very 
different  one,  when  the  party  to  whom  the  wife  gives  the 
goods  of  her  husband  is  in  adultery  with  the  wife.  It 
would  be  absurd  to  suppose,  in  such  a  case,  that  the  hus- 
band could  have  consented  to  a  taking  by  the  prisoner  or  a 
giving  by  the  wife;  and  the  reason  for  the  protection 
ceasing,  the  protection  itself  is  withdrawn,  and  the  jury 
are  to  form  their  judgment,  as  to  the  guilt  of  the  party, 
from  the  facts  proved  in  evidence.  I  am,  therefore,  of 
opinion  that  the  indictment  can  be  sustained. 

The  prisoner  was  found  guilty. 
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Ex  parte  Ewino.  ^     ^^^'    ^ 

Tyrone 

Summer 

rr^  .       ,  Assizes, 

X  HIS  was  an  application  on  the  part  of  a  contractor,  to 

To  support  an 

whom  a  sum  of  money  had  been  already  presented,   for  application  to 

.  .  ,  1  i_    ^^®  present- 

keeping  a  Mail  Coach  Road  in  repair,  and  to  whom  the  ment  sessions. 

County  Surveyor  had  refused  to  give  his  certificate  of  the  tor,  for  pay- 
work  having  been  duly  executed,  that  the  Court  would  amount  pre- 
direct  the  feet  to  be  investigated,  whether  the  work  had  or  Jhe'eer^cate 
had  not  been  performed,  and  if  found  to  have  been  per-?f  ^^^'^^y 

*  '  *        Snryeyor  is 

formed,  that  it  would  direct  the  County  Surveyor  to  give  ^^  ^^er  the 
the  proper  certificate  to  the  applicant.     The  County  Sur-  the  Grand 

Jury  Act 

veyor  had  refused  his  certificate,  on  the  ground,  that  the  absolutely 

indispensable, 
work  had  not  been  executed.  Applications 

of  that  nature 
must  be  made 

Mr.  John  Chambers,   (with  whom  was  Mr.  Alexander  J^^S's^i^ 

Curr;,),  for  the  applicant.  cl'STk^^y^oi 

Judge  of 
assize. 

There  may  be  a  question,  whether,  under  the  130th 
section  of  the  Grand  Jury  Act,  (6  &  7  Wm.  IV.  c.  1 16), 
the  certificate  of  the  County  Surveyor  be  indispensable, 
as  the  language  of  that  section  is  in  the  disjunctive,  as  if 
the  legislature  had  in  its  contemplation  the  case  of  a  certi- 
ficate not  being  given  :  but  if  one  be  indispensably  requi- 
site, we  are  ready  to  submit  to  any  investigation  which  the 
Court  may  direct,  in  order  to  ascertain  if  the  work  has 
been  done.  Moreover,  if  the  work  had  not  been  properly 
done,  the  County  surveyor,  under  the  54th  section  of  the 
Grand  Jury  Act,  could  have  had  it  done,  and  could  have 
deducted  the  expense  so  incurred,  out  of  the  sum  presented ; 
or,  under  the  42nd  section,  he  could  have  reported  to  the 
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1842.        Grand  Jury  the  insufficiency  of  the  execution  of  the  work 
Ex  parte     by  the  contractor.     The  contractor  complains  that  the  oer- 

EWINO. 

tificate  has  been  refused,  from  motives,  not  such  as  have 
been  assigned  by  the  County  Surveyor,  but  of  Ul  will  upon 
his  part  towards  the  applicant,  who,  as  he  is  now  prepared 
to  prove,  has  been  considerably  out  of  pocket,  in  respect 
of  the  work  in  question.  He  applied  at  the  presentmcDt 
sessions  in  May  last,  but  the  Secretary  of  the  Grand  Jmyy 
thinking  that  the  certificate  was  indispensable,  did  not 
produce  the  application ;  however,  it  was  sent  to  the  next 
special  sessions,  and  a  memorandum  was  then  made  upon 
it  by  the  cess-payers,  in  &ct,  referring  it  to  the  Grand 
Jury,  thus  departing  from  the  course  directed  by  the  Act, 
as  they  ought  either  to  have  approved  or  disapproved 
of  it. 

Mr.  James  Doherty^  for  the  County  Surveyor. 

In  his  refusal  of  the  certificate,  the  County  Surveyor 
is  actuated  only  by  proper  public  motives,  and  he  courts 
any  inquiry  as  to  the  feict  of  the  road  being  wholly 
neglected,  and  out  of  repair. 

Greene,  Serjeant. — I  do  not  think  that  either  the 
Grand  Jury  or  the  Judge  of  Assize  is  the  proper  tribunal 
for  entertaining  the  present  application.  I  do  not  think 
that  under  the  130th  section,  the  certificate  is  indispensable. 
All  that  the  Act  says  is,  that  the  party  shall  require  the 
County  Surveyor  to  give  it ;  but  if  he  will  not  give  it,  the 
justices  and  cess-payers,  at  the  presentment  sessions,  may 
investigate  the  matter,  and  if  they  satisfy  themselves  that 
the  work  has  been  done,  they  nuiy  then  entertain  the 
application.      I  therefore  think,  that  the  proper  course  for 
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the  applicant  to  adopt  is,  to  send  in  a  new  application  to        1842. 
the  next  presentment  sessions,  accompanied  with  a  sugges-     Ex  parte 

£WING« 

tion  from  the  Court,  that  the  certificate  of  the  county 
surveyor  is  not  absolutely  indispensable ;  and  that  if  it  be 
not  given,  the  application,  and  all  other  papers  relating  to 
the  case,  ought  to  be  produced  by  the  secretary  of  the 
grand  jury. 


Ex  Parte,  Cesspayers  of  the  Parish  of  Clonfeacle.  1B42. 

J\frone  Sum^ 
mer  Auize», 

J.  HIS  was  an  application,  under  the  109th  section  ot^^^^^^^^^ 
the  Grand  Jury  Act,  (6  &  7  W.  IV.  c.   116,)  on  behalf  J^^JI^^^^^^ 
of  two   cesspayers  of  the  parish  of   Clonfeacle^   that  the  s^s^^J^s  for  a 

*^  •'  *^  J  ^  sum  for  desert- 

Court  would  order  a  certain  sum  to  be  raised  upon  the  «<^  children, 

*^  who  had  been 

parish,    for    the    support    of    certain    deserted    children,  already  pre- 

'^  ^^  sented  for  by 

The  application   had   been   sent  in   to   the  presentment  ^^  Grand 

Jury,  had  been 

sessions,    but    the   certificate    of   the  approval    of   two  rejected  on  ac- 
count of  the 
justices  at  petty  sessions  assembled,  had  not  been  attached  absence  of  the 

certificate  of 

to    it,    such   approval  not  having  been    then    obtained,  the  approyal 
and  upon   that  ground,    the   application  had    not  been  and^such^ce^- 
there  approved  of.      The  certificate  of  the  justices'  ap- atuirfiedtrS^ 
proval,    was    however,     now    attached    to    the    original  ^P^^**®'**- 
application,    having  been  procured  a  few  days  after  the  a«8«e  ordered 
copy  of  the  application  had  been  sent  in  to  the  present- raised  upon  the 

.  .  .  ,        parish. 

ment  sessions.     The  notices  required  by  the  11th  section,     But  as  to 
were  stated  to  have  been  duly  posted  and  served,    but  children,  for 

.1  ..  ^  J        .  ,       -  whom  no  sum 

the  parties  were  not  now  prepared  with  the  proper  had  been  pre- 
sented, and  in 
respect  of 

whom  the  parties  were  not  prepared  with  evidence  of  the  posting  and  seryice  of  the 

notices  required  by  the  1 1th  section  of  the  grand  jury  act,  the  judge  cannot  make 

the  order. 


652  CASES  ON  THE  NORTH  WEST  CIRCUIT. 

1842.        evidence   thereof.      Some   of  the   children  had  been  at 

Ex  parte     a  fonner  Grand  Jury  presented  for,    but  the  rest  who 

CX88-PATSB8  wcrc  undcr  two  years  of  age,  had  not  yet  been  presented 

OP 

Clokfbaclx.  for.     The  matter  had  not  been  brought  before  the  present 
Grand  Jury. 

Mr.  Alexander  Curry ^  on  behalf  of  the  said  cesspayers— 
The  application  was  not  approved  of  at  the  present- 
ment sessions,  because  the  certificate  of  the  approval 
of  the  two  justices  was  not  attached  to  it;  that  is 
now  however  attached  to  the  application. 

Grebne,  Serjeant.  As  to  the  children,  who  have  already 
been  presented  for,  you  may  take  the  order;  but  as 
to  the  others,  as  you  are  not  in  a  condition  to  prove 
the  posting  and  the  service  of  the  necessary  notices, 
I  cannot  make  any  order  (a). 

(a)  TheJfoUowing  is  the  section    on    which    the    application  was 

grounded "  And  be  it  enacted,  that  where,  after  the  passing  of  this 

"  act,  any  child  under  the  age  of  two  years,  shall  be  left  exposed  and 
<*  deserted  in  any  parish  in  Ireland,  and  an  application  shaU  hare  been 
"  made  by  any  two  oess-payers,  with  the  approval  of  two  or  more 
'*  justices  at  petty  sessions  assembled,  and  such  application  shall  likewise 
"  hare  been  approved  at  the  presentment  sessions  for  the  barony  in 
"  which  such  parish  shall  be  situate,  it  shall  be  lawful  for  the  grand 
"  jury  of  such  county  to  present,  to  be  levied  off  such  parish,  or  any 
"  portion  thereof,  any  sum  not  exceeding  five  pounds  in  the  year  for 
'*  the  maintenance  of  such  child,  and  such  sum  so  levied  shall  be  paid 
"  to  the  cess-payers,  making  such  application,  or  such  other  person  or 
"  persons  as  the  grand  jury  shall  direct,  to  be  by  them  applied  for  the 
"  purposes  aforesaid ;  provided  always,  that  if  the  baronial  presentment 
"  sessions  shall  not  approve  of  any  such  application,  or  the  grand  jury 
**  of  county  shall  refuse  or  neglect  to  make  such  presentment,  it  shall 
"  be  lawful  for  the  judge  of  assize,  upon  the  complaint  of  such  cess- 
"  payers,  to  order  such  sum  as  he  shall  think  fit,  not  exceeding  fire 
"  pounds,  to  be  raised  upon  such  parish  or  portion  thereof,  (in  the  same 
•*  manner  as  any  money  presented  by  grand  juries)  for  the  support  of 
"  such  child ;  and  provided  further,  that  in  no  case  shall  any  sum  be 
"  presented  for  the  support  of  any  such  child,  after  it  shall  hare 
"  obtained  the  age  of  twelve  years,"  6  &  7  W.  IV.  c.  116,  sec.  109. 
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Moore's  Case.  1842> 

T]frone  Sum" 
mer  Assizes, 

XHE  prisoner  was   indicted    for  feloniously   stabbing,     A  prisoner 

ii&viiifir  plQHidftd 

with  intent  to  maim,  and  had  pleaded  not  guilty.  notgoUtyto 

an  indictment 
for  a  feloni 


i1^'. 
raw  thai 

leave  to  withdraw  the    above  plea,    and  to  submit  to  ^ 


Mr.   James  C  Lowry^    for  the  prisoner,    applied  fo' d^^Jhat^'^i 


lea 
and  submit  to 
conmion 

a  common  assault.  assanlt,  but 

the  jury  may 

aoqnit  of 

the  felony,  and 

Mr.  Schoales,  Q.  C.     As  there  is  not  any  charge  for  find  him  guilty 

.  .  .  .  .      -  of  the  assault. 

a    common    assault,    such   a    plea    cannot    be  received. 

Under  the  recent   act   7    W.    IV.   &    1    V.   c.   85,  the 

jury  may  acquit  of   the  felony,    and  find   a  verdict  of 

guilty  of   the  assault. 


Greene,  Serjeant.    That  is  the  proper  course. 


DUNLEARTS'    CaSC.  ^      ^^^       ^ 

Donegal  SuiH" 
mer  Assizes. 

Indictment  for  obstructing  certain  revenue  officers     Where  a 

cask  of  oil  has 

in    the   execution   of   their   duty,    by  preventing  them  been  found  by 
seizing  a  cask  of  oil  which  was  liable  to  duty.  guard  in  the 

hands  of  a 
crowd,  upon 

The  first  six  counts  were  upon  the  3  &  4  W.  IV.  ^^eTwd 
c.  63,  and  the  next  six  on  the  10  Geo.  IV.  c.  34,  s.  31,  ^^*«?  **!«7^- 

'  '  ership,  but 

there  were  also  counts  for  a  riot  and  a  common  assault.  ^^^  '«*^»»«  to 

give  it  up;  the 
coast-guard 
are  entitled  to 
take  the  possession  of  it  as  goods  derelict,  and  eren  if  not  derelict,  they  are  entitled  to 
retain  it,  until  it  has  been  ascertained  that  the  duty  has  been  paid. 
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1842.  It  was  proved  by    several   of   the  coast-g^uard  men. 


.• 


Dunleabt'8  that  on  the  day  in  question,  they  perceived  a  cask  on 
the  shore  at  Glen  Cobimbkillj  surrounded  by  a  crowd 
of  people,  who  were  rolling  it  away  from  the  sea. 
The  officer  in  command  of  the  coast  guard  men,  having 
inquired  if  any  one  made  any  claim  to  its  ownership, 
and  none  having  done  so,  but  the  crowd,  neverth^ess, 
having  refused  to  give  it  up  to  him,  marked  it  with 
the  broad  arrow,  and  ultimately,  not  being  able  to 
get  it  from  the  crowd,  caused  it  to  be  staved  in;  die 
contents  were  oil:  there  was  no  wreck  near  the  coast. 

Mr*   McuMifif  for  the  prisoners. 

The  Crown  ought  to  have  shown,  that  it  had  some 
right  to  the  possession  of  the  cask,  which  has  not 
been  done:  the  cask  was  on  the  shore,  no  vessel  or 
wreck  was  near  the  coast  The  oil  in  this  cask  might 
have  been  made  in  this  country,  and  no  act  of  parliament 
has  been  shown,  which  imposes  a  duty  upon  home-made 
oil. 

Mr.  James  Mcgor^  Q.C.  (with  whom  was  Mr.  Wm. 
Boydj)  for  the  crown. — The  act  is  general  as  to  all  kinds 
of  oil. 

Greene,  Serjeant.  No  one  having  claimed  the  cask, 
but  all,  on  the  contrary,  having  repudiated  its  ownership, 
I  think  it  was  derelict.  But  even  if  not,  the  coast-g^ard 
were  entitled'  to  detain  it,  until  they  ascertained  whether 
it  was  or  was  not  liable  to  duty,  that  is  all  which 
they  purported  to  do,  by  having  taken  the  pos- 
session of  it,  by  marking  it  with  the  broad  arrow.  I 
therefore  think,  that  the  officers  were  in  the  execution 
of  their  duty,  within  the  meaning  of  the  act  of  parliament 
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Mary  Doherty's  Case.  1842. 


Donegal  Sum^ 
mer  Assizes, 

JL  HE  prisoner  was  indicted,  under  the   1  &  2  W.  IV.  A  threatening 

c.  44,  8*  3,  for  posting  a  threatening  notice.  edb7thed&'4 

wm.  IV.  c. 

44,  8.  3,  must 

The  notice  was  as  foUows :-  S'rl'TS!'' 

jury,  either  to 
the  person  or 

"Take  notice  that  I  allow  you  to  keep  your  cattle  the  property  of 

the  individual 

'^  at  home,    for  I    dont  Uke  to  draw   any  person  into  threatened. 

**  trouble  about  James  Doherty$  property  in    GreenhiUj 

*^  he  has  his  grass  waste,    and  he  will  not  be  satisfied, 

'^  if  he  does  not  get  thirty  pounds,  and  any  person  who 

'^  wants  no  trouble,  they  will  keep  cattle  at  home.     Thomas 

**  BoUtrich  you  and  every  other  person  take  a  warning  by 

«  this.     March  29th,  1842." 


The  indictment  in  different  counts  charged  the  threat, 
as  to  the  injury  both  of  the  cattle  and  the  person  of 
Thomas  Boldrick. 

Mr.  Macklirij  for  the  prisoner,  submitted  that  the 
notice  did  not  contain  any  threat,  either  to  the  person 
or   the   cattle   of    Thomas  Boldrich. 

Greene,  Serjeant.  I  have  considerable  doubts  whether 
this  notice  is  within  the  statute:  the  notice  is  certainly 
a  very  improper  one,  but  injury  is  not  thereby  so 
unequivocally  threatened,  either  to  the  person  or  the 
property,    that  I  would  say,    that  it  comes  within  the 
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1842.        terms  of  the  act,  which  is  a  very  penal  one.     It  might 
Dohrbtt'8    be  only  a  cautionary  notice  to  Boldrick^  not  to  put  his 

V/A8B* 

cattle  on  Jaunts  DoJieriy*g  land,  lest  they  would  be 
distrained.  I  therefore  think  that  the  prisoner  most 
be  acquitted. 


CASES 


ON   THR 


CONNAUGHT    CIRCUIT 


GOING  JUDGES  OF  ASSIZE. 
Mr.  Justice  Torrens — Mr.  Baron  Lefroy. 


Civil  Side. 


1842. 
Bbnnison,  Appellant. — Henderson,  Respondent.       5/,-  0  Summer 

Aasizei. 

In  this  case  a  decree  had  been  made  in  the  Court  below,  ^  ^^^}^  ^'^} 

appeal  ought 

for  £6,  for  seizing  goods,  the  property  of  the  respondent    not  to  be  enter- 

laineQ  nr  oeii 
the  jadgment 
,  ,  in  the  Court 

Mr.  R.  C.    Walker^    for    the   'appellant,    in   reply  to  below  rested 
an  inquiry  from  the  judge,  stated  that  the  only  question  of  conflicting 
to  be  decided  on  the  appeal  was,  as  to  the  value  of  the  ^ttwi^of" 
goods  which  had  been  seized.  ^*®*' 


Lefroy,  B. — This  question  was  adjudicated  on  by  the 
Assistant^Barrister,  and,  as  it  is  one  merely  turning  oo 
the  weight  of  evidence,  as  to  whether  the  goods  were 
worth  more  or  less,  I  certainly  will  not  entertain  the 
appeal. 

2  Y 
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1842.  Mr.    Walker, — The  statute   giving  the   appeal,   directs 

Bknnibon     the   judge   to   rehear   the   case,  and  it  provides  against 

Henderson,  frivolous  appeals,  by  compelling  the  appellant's  attorney 

to  make   an  affidavit  of   probable  cause;  it  also  makes 

the   appellant   liable   to   double   costs,   if  the  appeal  is 

decided  against  him. 

Lefrot,  B. — This  jurisdiction,  if  kept  within  proper 
limits,  is  a  valuable  one ;  but  it  would  be  by  no  means  a 
useful  jurisdiction,  if  an  appeal  was  allowed  to  be  brought 
in  every  case  where  the  question  is  one  of  mere  weight 
of  evidence,  a  question  on  which  (involving  as  it  does, 
the  credit  due  to  the  witnesses,)  the  Assistant-Banister 
is  much  better  qualified  to  form  an  opinion  in  his  Court, 
than  I  am  here. 

It  would  be  different  if  it  were  a  case  in  which  there 
was  an  objection  as  to  the  admissibility  of  evidence, 
or  a  mistake  in  point  of  law,  or  a  palpable  case  of  mbtake 
in  point  of  fact,  as  where  the  evidence  was  all  one  war, 
or  such  a  case  as  would  induce  the  superior  courts  to  set 
aside  a  verdict  on  that  ground,  or  if  it  were  a  case  of 
surprise,  or  if  sufficient  evidence  had  not  been  adduced 
through  some  fatality  or  from  not  being  in  the  power  of 
the  party  below.  But  on  the  ground  upon  which  this 
appeal  is  brought,  I  should  be  very  unwilling,  indeed,  tfi 
entertain  the  case,  or  reverse  the  Barrister's  decree. 

I  am  borne  out  in  this  view  by  the  practice  of  all  the 
superior  courts,  which  will  not  set  aside  a  verdict  founo 
on  a  fair  jury  question  upon  evidence  on  both  sides,  even 
though  the  court  might  not  have  drawn  the  same  con- 
clusion from  the  evidence.     The  Barrister  discharges  the 
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office  of  a  jury  as  well  as  that  of  a  judge.     Suppose  he        1842. 
had  empannelled  a  jury ;  am  I  to  set  up  my  own  judg-    Bbnnison 
ment  against  theirs,  or  to  empannel  another  jury  merely  Henderson. 
to  ^ve  the  appellant  the   chance,  that  they  might   find 
differently  on  the  same  evidence  ? 

See  also,  what  a  Court  of  Equity  does — if  the  Master 
makes  a  report,  the  Court  will  not  set  aside  that  report 
upon  an  exception  founded  on  the  mere  balance  of 
evidence. 

As  to  the  infliction  of  the  costs  of  the  appeal,  that 
affords  no  protection,  for  every  man  bringing  an  appeal 
thinks  his  own  case  is  a  good  one,  and  is  tempted  by  the  bias 
of  his  own  judgment,  to  involve  himself  in  further  litigation. 
The  wise  maxim  of  the  law,  and  the  truly  beneficial  rule 
of  society  is  this — "  Interest  reipublicce  ut  sit  Jiais  litium.** 
If  appeals  of  this  sort  were  to  be  encouitiged,  the  appel- 
late jurisdiction  would  become  a  nuisance.  The  very 
object  of  it,  which  was  to  give  a  speedy  remedy  at  a 
small  expense,  would  be  defeated.  We  should  have  the 
vexatious  delay  and  expense  occasioned  by  an  appeal  in 
every  case.  I  will  not  entertain  this  appeal,  and  will 
affirm  the  Barrister's  decree,  but  without  costs,  as  perhaps 
the  principle  I  go  upon,  has  not  been  as  thoroughly  under- 
stood as  I  hope  it  will  be  in  future(a). 

Decree  affirmed  without  costs. 


(a)  The  decision  in  this  case  is  one  of  much  importance,  and  entitled 
to  great  respect,  as  emanating  from  a  learned  Judge,  who  is  not  more 
distinguished  for  the  profound  knowledge  of  law  and  equity  which  he 
brings  to  bear  on  each  case,  than  for  the  anxious  and  patient  inrestiga- 
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1842.         tion  he  bestows  on  it,  no  matter  how  small  the  sum  in  dispute  may  be. 

^^r — *  His  Lordship  had  already,  in  a  case  at  the  last  Spring  Assizes  for  Cork, 

(anompnouM,  ante,  516,)  stated  his   disinclination  to  hear  an  appeal, 

HsNDEBBON.   ^hich  involved  a  mere  question  of  fact  depending  on  conflicting  evidenee. 


on  the  ground  that  such  an  appeal  was  opposed  to  the  true  nature 
and  object  of  the  civil  bill  appeal  jurisdiction.  In  the  case  now 
reported,  his  Lordship  pronounced  a  more  matured  and  comprehensive 
judgment  to  the  same  effect.  There  can  be  no  doubt  it  is  desirable 
in  most  cases  of  summary  jurisdiction,  that  there  should  be  an  appeal 
to  a  superior  tribunal,  but  it  is  equally  desirable  that  the  privilege  of 
appealing,  thus  afforded,  "  should  be  so  guarded  as  to  giro  no  temptation 
"  to  litigation  or  unnecessary  delay."  {Long.  52,)  It  must  be  admitted 
that  the  indiscriminate  practice  of  appealing,  and  of  having  the  case 
reheard  by  the  judge  of  assize,  which  has  hitherto  prevailed,  has  been 
productive  of  great  inconvenience  and  injury  to  the  poor  persons  who 
are  for  the  most  part  the  litigants  in  the  Barrister's  Court.  Many 
persons  have  been  thus  deterred,  either  from  prosecuting  a  just  demand, 
or  from  resisting  an  unjust  one,  from  a  dread  of  the  expenses  which 
they  would  incur  by  attending  the  hearing  of  the  appeal,  the  very 
expense  of  supporting  their  witnesses  in  an  assize  town  for  two  or 
three  days,  often  exceeding  the  sum  in  dispute.  It  is  well  known  thai 
in  many  cases  at  sessions,  evidence  is  held  back  purposely,  and  a 
decree  permitted  to  go  against  the  party,  in  order  to  bring  this  evidence 
with  more  effect  before  the  judge  of  assizes,  and  take  the  opponent 
by  surprise — the  jurisdiction  is  thus  rirtually  transferred  to  the  judge  in 
the  first  instance.  This  and  other  instances  of  a  like  nature,  which  might 
be  enumerated,  would  be  obviated  by  the  judges  adopting  the  aoond 
principle  on  which  the  learned  Baron  acted  in  the  above  case.  The 
civil  bill  appeal  jurisdiction  would  thus  be  restored  to  its  true  nature 
and  object,  and  become  a  really  valuable  one. 
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1842^ 
Wood,  Appellant — Mbigham,  Respondent.  Sligo  Summer 

Assizes, 

In  this  case  an  appeal  had  been  lodged  against  a  decree  An  appellant 

,  wishing  to 

obtained  by  the  respondent  in  the  Court  below.     About  withdraw  his 

aoDeal   is 

a  week  before  the  assizes,  the  appellant  served  notice  on  bound  to  lodge 
the  respondent  that  it  was  not  his  intention  to  prosecute  ©ffect  with  the 

to  serve  a  like 
notice  on  the 

Mr.  Casserly,   for  the  respondent— submitted,  that  he  *^PP*^*'*?  P*^'^' 

*^  *^  ^  otherwise  the 

was  entitled  to  have  the  decree  below  aflSrmed,  and  also  respondent  is 

^  entitled  to  at- 

to  the  costs  of  appearing  on  the  appeal — the  respondent  tend  the  hear- 

II  I  r    •  •  ingof  the 

would  not  be  safe  m  acting  on  the  notice  served.  appeal,  and 

obtain  his 
costs  of  so 

Lefrot,  B. — There  should  have  been  a  notice  with- 
drawing the  appeal  lodged  with  the  Clerk  of  the 
Peace,  as  well  as  served  on  the  other  party — it  is  a 
matter  of  precaution  to  which  the  respondent  is  en- 
titled, and  the  appellant  can  only  thus  protect  himself 
from  the  costs  of  the  appeal.  The  party  who  lodges  an 
appeal  with  the  Clerk  of  the  Peace,  is  bound  to  withdraw 
it  from  the  same  source.  I  think  that  the  respondent  was 
obliged,  in  all  prudence,  to  come  here,  and  inform  the 
Court  of  the  notice  served  on  him,  but  I  will  only  allow 
the  costs  of  his  attorney  attending  for  that  purpose. 

Affirm  decree  with  costs  below,  and  costs 
of  attorney  appearing  on  the  appeal. 
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1842. 

Sligo  ^Summer  Lynch,  Appellant. — Lynch,  Respondent. 

Assizes, 

c.  B.  eject-  XHIS  was  an  ejectment  brought  against  an  overholdbg 
anoverholding  tenant,  to  recover  "  that  part  of  the  lands  of  Drumderri/, 
Plaintiff  be-  "  containing  in  or  about  fifteen  acres,  be  the  same  more 
tiUe^t'o  a^r<  "  ^'  ^^^»  situate,  &c.,*'  and  the  rent  was  stated  in  the 
oni^^^S^'*"*  C.  B.  to  be  £14  a  year.     Decree  below. 

that  the  yari- 
ancewas  fatal; 

the  plaintiff  The  respondent  now  proved  title  to  only  five  acres,  at 

below^  not  hav- 
ing shown        a  rent  much  below  £14  a  year. 

title  to  the 
whole  of  the 

cribed  in  the  Mr.  CcLsserly,  for  the  appellant,  called  for  a  reversal  of 
^"^  Qutfr^f  Is  ^^  decree  below,  as  the  respondent  had  not  shown  title 
the*ainoimt*of  ^  ^^  whole  of  the  premises  comprised  in  the  ejectment, 
^^'^th^'c^^t*^^  ^^^^y  ^'  Corboy{a\  besides,  the  variance  in  the  amount 
Bill,  and  the     of  the  rent  is   fatal,  and  it  has  been  so  ruled  by  Baron 

rent  proved, 

fatal.  Pennefatherib) . 


Mr.  Baker,  for  the  respondent,  referred  to  a  case 
decided  by  Burton^  J.  in  which  he  held  that  a  variance 
in  the  sum  specified  as  the  amount  of  the  yearly  rent 
did  not  disentitle  the  landlord  from  recovering(cQ. 

Lefroy,  B. — I  am  of  opinion  that  the  variance 
between  the  quantity  of  land  claimed  by  the  ejectment,  and 


(a)  1  Cr.  &  Dix.  C.  C.  572.  (6)  Longfield,  C.  B.  I>ig.  95. 

(c)  Nap.  C.  B.  A.  114. 


SUMMER  ASSIZES,  6  VICT. 


663 


that  to  which  title  has  been  proved  is  fatal  both  under        1842. 
the    Statute,  and  the   authority  of  the  case  decided  by       Lynch 
Chief  Justice  Bushe^  which  has  been  cited ;  in  addition  to      Lynch. 
this,  the  variance  in  the  rent,   raises  a  serious  question, 
which,  however,  it  is  not  necessary  I  should  decide. 


Decree  reversed. 


Tahany,  Appellant — Sir  R.  G.  Booth,  Respondent. 


1842. 

Summer 
Assizes. 


Jli  JECTMENT  against  an  over-holding  tenant.   Decree  in  ejectment 

,    <!  against  an 

below.  over-holding 

tenant,  it  ap- 
peared that  a 

Mr.  Casserfyy  for  the  appellant,  stated  that  the  only  objec-  Served  ^"""^ 

tion  he  would  raise  was,  that  a  person  who  was  in  pos-  *\®  ^ectmont, 

*  *^      who  had  pos- 

session of  some  of  the  lands  had  not  been  served  with  the  session  of  a 

portion  of  the 
ejectment.  lands,  but  did 

not  reside 
thereon,  and 
T^   •  1  1  •  1  i-    1  11  was  altogether 

iiiVidence  was  then  given  on  the  part  of  the  appellant,  unknown  to 

^1    ^  ^  J  •  •  i»  i_    ir.        the  landlord 

that  a  person,  not  served,    was  m  possession  of  half  an  q^  his  agent, 
acre  of  the  land ;  that  he  tilled  it,  and  paid  rent  to  the  i^ting^was  " 
appellant  for  the  same,  but  there  was  no  house  on  the  ^^i^f  the  rulToTthe 
acre,  nor  did  the  tenant  reside  on  it.  estate.  fTcW, 

that  it  IS  not 
necessary  to 
serve  a  person 

The  agent  and   bailiff  of  the   respondent   were   then  so  circumstan- 
examined,  and  proved  they  had  been  often  on  the  lands ; 
that  they  were  never  aware  that  any  person  but  the  appel- 
lant was  in  possession  ;  that  there  was  a  strict  rule  on  the 
estate  against  such  a  sub-letting. 


ced. 
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1642.  Mr.    Casserfyf    for    the    appellant,    cited    Charters  v. 

Tahant      Oilroy{a). 


V. 

Booth. 


Mr.  R.  C.  Walker^  for  the  respondent. — Even  if  the 
evidence  given  on  the  part  of  the  appellant  be  satisfactory, 
the  possession  attempted  to  be  proved  is  not  the  one  con- 
templated by  the  statute  (6)  and  would  throw  great  diffi- 
culties on  landlords. 

Lefroy,  B. — The  person  whose  non-service  is  relied  on 
as  an  objection  in  this  case,  has  not  lived  on  the  lands, 
nor  had  the  landlord  any  notice  of  his  possession,  or  means 
of  being  acquainted  with  it,  and  it  was  contrary  to  the 
rule  of  the  estate  to  permit  sub-letting.  I  think  it  is 
making  a  fraudulent  use  of  the  possession;  neither  this 
person,  whose  tenancy  is  now  set  up,  or  the  appellant, 
ever  communicated  the  fact  to  the  agent.  If  the  possession 
relied  on  was  one  of  a  discernible  nature,  or  if  there  was 
any  ground  for  presuming  the  landlord  knew  of  it,  the 
appellant,  no  doubt,  might  rely  on  the  objection — ^but 
that  is  not  the  case  here,  it  is  not,  therefore,  such  a 
tenancy  as  the  statute  contemplated,  in  requiring  service 
on  the  part  of  the  landlord.  As  it  is  the  first  time  the  point 
has  been  decided,  I  will  give  no  costs  of  appeal. 

Decree  affirmed(c). 


(a)  1  Cr.  &  Dix.  C.  C.  454. 
(6)  5%  Geo.  III.  c.  68,  8.  2.  '*  It  shall  and  may  be  lawful  for  the  said 
**  landlord,  or  lessor,  to  proceed  by  civil  bill  against  such  tenant,  and 
"  the  said  tenant  and  such  other  person,  if  any,  as  shall  be  in  the  actual 
"  possession  of  the  premises ;  and,  thereupon,  to  serve  such  tenant,  and 
'*  such  other  person  as  aforesaid,  with  process  on  such  civil  bill,  if  such 
"  service  can  be  effected,**  &c. 

(c)  Vide  Ansborough  v.  Lord  Lucan — ante  473* 
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1842. 

M*DoNOUGH,  Appellant — Tbnnison,  Respondent       ^     g^ 

Summer 
Assizes. 

This  was  a  civU  bill  replevin  "  for  £15  due  by  defend-  in  dvU  bill 
'*  ant  to  plaintiff,   for  a  loss  and  damage  sustained  by  mast  be 'stated 
**  plaintiff,  inasmuch  as  that  the  defendant,  on  the  19th^QprQ^gs^ 
"  day  of  January^  instant,   did  seize  and  impound  four ^JdjJtress^ 
"  cows,  plaintiff's  property,  for  an  alleged  claim  of  rent  ^"  ™*^®' 
^*  to  be  due  by  the  plaintiff,  on  the  25th  day  of  September y 
^*  1841,  out  of  part  of  lands  of  Ovenagh^  in  this  county, 
**  &c.,  to  the  Irish  Waste  Land  Improvement  Society,  &c." 


Dismiss  below,  and  appeal. 

Mr.  CcLsserltff  for  the  respondent,  objected  that  the 
place  in  which  the  distress  was  made  was  not  mentioned  in 
the  civil  bill.  Traynor  v.  Vesey(a), 

Mr.  Baker,  for  the  appellant. 

The  civil  bill  states  the  place  out  of  which  the  rent  was 
due,  and  we  will  prove  the  seizure  to  have  been  made  on  the 
same  lands.  The  plaintiff  admits  the  tenancy,  and  that 
the  distress  was  made  on  the  lands  of  which  he  was 
tenant. 

Lefroy,  B.     The  locus  in  quo,   must  appear  on  the 


(a)  2  Cr.  &  Dix.  C.  C.  250. 
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1842.        face  of  the  process ;  and  it  must  be  distinctly  stated,  as  the 
M'DoNouGH  place  where  the  distress  was  made.     I  entirely  concur  with 
Tennuon.    the  case  which  has  been  cited,  and  will  therefore 

Affirm  the  dismiss,  with  costs(a). 

(o)  Vide  6  &  7  Wm.  IV.  c.  75,  s.  8, 


1842. 

I^mmer  GRIFFITH,  Appellant — BoLAND,  Respondent. 

Atsizet, 

The  mere  con-  iHIS  was  an  ejectment  against  an  over-holding  tenant 

Hnuation  of 

improTements 

ifl  not  such  a  _^  ,  . 

part-perform-      Decree  below,  and  appeal. 

ance  within 
the  statute  of 

sixain  aparol  ^^  appeared  that  the  appellant  had  entered  into  possession 
ISwe^o** M*to  ^  tenant,  under  some  agreement  with  the  respondent's 
*^^^Ki^  *°  mother,  who  had  been  acting  as  his  guardian  during  his 
defence  to  an  minority ;  but  no  precise  eyidence  was  given  of  the  nature 

ejectment  on 

the  title.         of  the  agreement. 


Mr.  Atkinson^  (with  whom  was  Mr.  Casserly\  for  the 
appellant,  now  relied  on  a  promise  of  a  lease  from  the 
respondent,  and  in  order  to  take  the  case  out  of  the  Statute 
of  Frauds,  called  a  witness  who  proved  that  the  appellant 
had  made  considerable  improvements  on  his  holding ;  and 
that  the  respondent,  subsequently  to  his  coming  of  age, 
had  gone  to  the  lands,  and  said  to  the  appellant — ^'  Go  on 
"  with  your  improvements  and  I  will  give  you  a  lease  for 
"  thirty-one  years." 
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Mr.  Bakery  for  the  respondent,  submitted  that  this  evi-        1^2,    ^ 
dence  was  not  sufficient  to  take  the  case  out  of  the  statute,     Griffith 
it  would  be  a  mere  evasion  of  the  statute — the  cases  only  go     Boland. 
to  this,  that  some  distinct foct  resulting  from  the  parol  agree- 
ment may  be  proved  as  evidence  of  a  part-performance. 
If  such  a  case  as  the  present  would  prevail,  then,  in  the 
language  of  Lord  Redesdakj  any  landlord  might  be  im- 
proved out  of  his  land. 

Lefroy,  B. — The  appellant  cannot  take  the  case  out 
of  the  Statute  of  Frauds,  unless  he  shows  some  collateral 
fact,  such  as  a  change  of  the  possession,  or  a  change  of 
rent.    A  mere  continuation  of  improvements  begun  before 

the  alleged  promise  of  a  lease  will  not  be  sufficient, 
there  must  be  some  new  &ct ;  tenants  from  year  to  year 
would  always  set  up  a  parol  agreement,  if  a  tenant  could 
rely  on  the  case  of  improvements  continued. 

Decree  affirmed. 
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1842. 

S&go  Summer  ^^  ^^^^  MoSSMAN  V,  MoTHERWELL. 

AigizeM. 

In  ejectment     X  HIS  was  an  ejectment  on  the  title,  brought  against  an 
i^r  the  ^     overholding  tenant.     After   the   plaintiff  had  closed  his 

plaintiff  had     _^^^ 
dosed  his  ^^^^' 

case,  and  de- 
fendant's coun- 
sel called  for        Mr.  Fitzgibhofiy  Q.C.,   (with  whom  were  Mr.   22.   C. 

Judge  allowed  Walker^  and  Mr.  CopaUj)  for  the  defendant,  called  for  a 

be  recalled  by  non-suit,  on  the  ground  of  there  being  no  evidence  of  the 

the  dtaJntiff     commencement  of  the  tenancy. 

for  Uie  pnr- 
pose  of  proT« 

ing  the  com-        Mr.  Armstrong j  Q.C.,  (with  whom  were  Mr.  (yMaUey, 

mencement  of  \/.i  ^     \  * 

the  tenancy.     Q.C.,  Mr.  Baker,  and  Mr.  Fenton,)  for  lessor  of  plaintiff, 

proposed  to  recall  a  witness  to  prove  that  fact. 

Mr.  Fitzgibbon,  Q.C.,  objected  to  this,  as  the  plaintiff^s 
case  had  been  closed,  and  it  would  be  contrary  to  the 
universal  practice  to  allow  the  witness  to  be  recalled. 

Lefrot,  6. — Judges  latterly  are  not  inclined  to  pre- 
vent a  witness  being  recalled  for  the  purpose  of  avoiding 
a  non-suit  Considering  the  expense  that  would  be  incur- 
red by  the  parties  in  bringing  down  this  record  again,  I 
think  it  would  be  a  great  hardship,  and  only  lead  to  unne- 
cessary litigation  if  I  refused  to  allow  the  witness  to  be 
recalled.  I  will  permit  him  to  be  examined  as  to  this 
point(a). 

(a)  Vide  Bell  v.  Robertaon,  1  Arm.  k  Mac.  401,  where  Brady,  C.  B. 
allowed  a  witness  to  be  recalled  to  prove  the  presentment  of  a  bill  of  ex- 
change.  But  in  Johnson  ▼.  Clinton,  ib.  123,  and  Murray  y.  Sherifi  of 
Dublin,  ib.  130,  Brady, C,  B.,  refused  to  allow  witnesses  to  be  recalled,  and 
directed  non-suits  in  both  cases.  Vide  etiam  Long  v.  Pepper,  ib.  223  ; 
Brown  v.  Eccles,  1  C.  P.  118;  Shears  case,  ante  161. 
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Hughes,  Appellant — Hughes,  Respondent. 
Civil  bUl  for  work  and  labour. 


1842. 


CastlebarSum- 
mer  Aanzes. 


A  recogni- 
saoce  of  ap- 

A  decree  had  been  made  below  for  £d,  and  for  6s.  costs,  ^to  under  the 
The  recognizance  of  appeal  had  been  entered  into  in  a  25  ^^29  by  a 

sum  of  £16  158.  defendant,  ma 

sum  exceeding 
the  double  of 

Mr.  Workman^  for  the  respondent,  objected  to  the  recog- creed  below, 
nizance,  as  it  was  for  a  larger  amount  than  double  the  sum 
decreed  below.  The  true  test  is,  could  the  recognizance 
be  effectively  sued  on  ?  The  Assistant-Barrister  derives 
his  authority  to  take  such  recognizances  from  a  particular 
statute(a).  If  he  does  not  strictly  pursue  the  terms  of 
the  statute,  then  the  recognizance  cannot  be  considered  as 
taken  under  its  authority,  and  is  null  and  void.  The 
statute  says,  ^^and  entering  before  the  said  Assistant- 
*^  Barrister  into  a  recognizance  of  double  the  sum  decreed." 

In  order  to  support  this  recognizance,  the  Court  must 
insert  the  words  "  at  hasty*  before  the  word  "  double**  in 
the  statute,  which  the  Court  is  not  at  liberty  to  do.  If 
the  Assistant-Barrister  has  jurisdiction  to  take  a  recogni- 
zance in  an  amount  exceeding  the  double  of  the  sum 
decreed  below,  no  matter  how  small  the  excess  may  be,  he 
would  equally  have  jurisdiction  to  take  a  recognizance  in 
one  thousand  pounds. 

Mr.  T.  W.  White^  for  the  appellant. 

This  recognizance  is  sufficient — ^it  provides  ample  secu- 
rity for  the  respondent.     It  is  manifest  that  the  legislature 


(a)  36  Geo.  III.  c.  25,  sec.  29. 
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1842,  meant  that  the  person  appealing  should  enter  into  a  reoog- 
HuoHxs  zance  in  ^^  at  least'*  double  the  sum  decreed  below.  It 
HuoHBs.  would  be  a  violent  constmction  of  the  statute  to  say,  that 
if  the  recognizance  exceeds  the  double  of  the  sum  decreed 
below  by  one  fiirthing  it  is  therefore  bad:  the  uniform 
practice  has  always  been  to  enter  into  a  recognizance  in 
something  more  than  double  the  sum  decreed  below  for 
precaution.  If  this  recognizance  was  sued  on  hereafter, 
the  appellant  in  this  case  would  be  estopped  from  disputing 
its  validity. 

Mr.  Worhmanf  in  reply. — No  estoppel  would  exist ;  but 
even  if  it  did,  the  recognizance  could  not  be  sued  on  for 
want  of  a  stamp,  as  the  statute(a)  exempting  recogm- 
zances  from  stamp  duty  has  the  effect  of  only  exempting 
such  as  the  Barrister  has  authority  to  take  under  the 
Civil  BiU  Act. 

C.  A.  V. 

ToRRBNS,  J. — I  have  heard  this  case  argued  without 
any  authority  being  cited  on  either  side^  as  I  was  anxious 
to  decide  the  point  solely  on  the  true  construction  of  the 
statute.  I  have  considered  the  case,  and  am  of  opinion 
that  the  recognizance  is  bad(ft). 

Decree  affirmed,  with  costs. 

His  Lordship  subsequently  ruled  a  number  of  appeak 
at  the  Assizes  in  a  similar  manner. 


(a)  56  G«o.  IIL 
(b)  Vide  CaldweU  ▼.  Gibbs,  2  Or.  &Dix.  C.  C.  183;  Smith  t.  Veitek, 

ante  431 ;  Brennan  y.  Cleary,  ante  435  ;  Thompeon  t. ,  ante  436,  and 

Parker  y.  Duggan,  infra  696,  the  cases  there  cited. 
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1842. 
Nolan,  Appellant— Nolan,  Respondent.  ^sl^^mer 

Assizes, 

JLHIS  was  an  ejectment  on   the  title,  under  the  2nd  SemWe— -A  re- 
cognizance 18 
Section  of  the  6  &  7  Will.  IV*  c.  75.     Decree  below,  and  notdefectiye 

on  the  ground 
appeal.  that  it  has  no 

nnmber. 

Mr.  Manus  CyDonel^  agent  for  the  respondent,  objected 
that  the  recognizance  of  appeal  was  defective,  as  it  had 
no  number,  in  pursuance  of  the  form  given  by  the 
statute(a). 


ToRRENS,  J. — You  need  not  take  the  trouble  of  arguing 
that — there  is  a  difference  of  opinion  on  the  point.  Each 
case  must  rule  itself (&). 

(a)  36  Geo.  III.  c.  25,  schedule  f. 
(ft)  Sed  vide  O'Dell  y.  Hayes,  ante  510. 


1842. 


Mannion,  Appellant — French,  Respondent.  CastUhar 

Summer 
Assizes, 

In   this  case  the  civil  bill  was  brought   for  wrongful  a  recogni- 
taking  of  the  possession  of  land.     A  dismiss  below  had  means  408. ' 
been  pronounced,  and  the  plaintiff  had  entered  into  the  ^  u"^^' 
usual  recognizance  in  40s.,  conditioned  to  prosecute  his '?'®  *  •^*®' 
appeal. 

Mr.  Keoffhy  for  the  respondent,  objected  to  the  recogni- 
zance of  appeal  as  being  for  too  large  a  sum :  it  should 
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1842.  have  been  in  408.  of  the  late  Irish  currency,  whereas  it  is 
Mannion  simply  in  40s.9  ^hich  must  be  intended  to  mean  present 
Fbsngh.     currency ;  and  being  thus  in  too  large  a  sum,  it  is  bad(a). 

ToRRENs,  J. — I  am  of  opinion  that  it  means  40s.  late 
currency :  it  has  been  so  decided  in  a  case  in  the  Common 
Pleas.     I  think  the  recognizance  sufficient(&). 

(a)  Brennan  y.  deary,  ante  435. 
(6)  See  the  same  point  ruled  in  the  same  way,  MFarland  t.  CMomn, 
ante  624. 


1842. 


CaetUbar 
Summer 
At9izea.  Sir  Roger  Palmer  v.  Patrick  Kenzib  and  Another. 

Qiuere^-Does  THIS  was  an  original  civil  bill  brought  before  the  Judge  of  Asaize, 
ciyil  bUlfa)  lie  '^^  although  there  was  no  decision  pronounced  in  the  case,  it  has  been 
before  the         thought  useful  to  give  a  note  of  it,  and  to  insert  the  form  of  the  civil 

Judge  of  As-  i^m    ^hich  ^as  made  use  of  in  this   and  several  other  similar  cases, 
siae,  for  a  pe- 
nalty for  hin-       "  '^^^  defendant  is  hereby  required  to  appear,   &c.,  to  answer  the 

dering  the        "  plaintiff's  bill  in  an  action  for  the  sum  of  £16  9s.  2}(2.  of  the  present 

survey  of  „  currency,  being  jE20  of  the  late  Iriah  currency,  a  penalty  incurred 

ciously  burnt  ?  "  hy  the  defendants  by  reason  of  the  defendants  having,  contrary  to 

<«  the  provisions  of  the  6th  Section  of  the  17  Geo.  II.  chap.  10,  Irish, 

*•  on  the  3rd  day  of  May,  1842,  hindered  Patrick  Clarke  and  WiSu 

"  Joynt,  persons  employed  by  the  plaintiff  for  that  purpose,  from 

**  a  survey  of  that  portion  of   the  lands  of  Kilbree-eighter,  barony  of 

"  Carra,  and  county  of  Mayo,   then  in  possession  of   said  Patrick 

"  Kenzie,  and  which  lands  had  been  previously  perniciously  burned, 

*'  which  survey  was  necessary,  to  enable  the  plaintiff  to  recover  the 

"  penalties  provided  by  the  statutes  in  force  in  Ireland,  against  the 

"  burning  of  lands,  or  in  default  thereof  the  said  Lords*  Justices   of 

"  Assise,  or  one  of  them,  will  proceed  as  to  justice  shall  appertain.'* 

Mr.   Workman,  for  the  plaintiff,  stated  that  the  civil  bill  was  brought 
against  the  defendants  under  the  6th  section  of  the  Original  Burning 

Act ^that  section  provides  that  the  penalty  shall  be  recovered  by  dvil 

bill  before  the  Judge  of  Assize ;  and,  although  the  subsequent  burning 
acts  give  a  summary  remedy  for  recovering  burning  penalties,  by  infor- 

(a)  As  to  praotioe  in  cases  of  original  dril  bills  belbre  the  going  Judge  of 
see  Ryan  v.  EnglUk,  infra  699. 
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mat  ion  before  two  Justices  of  the  Peace,  yet  they  do  not  provide  for  the 
case  of  a  penalty  incurred  by  a  hindrance  of  the  survey,  which  is  neces- 
sary as  a  preliminary  step. 

Mr.  O*  Doted,  for  the  defendants,  submitted  that  the  Judge  had  no 
jurisdiction  to  entertain  the  original  civil  bill  in  this  case.  The  6  &  7 
Will.  IV.  c.  75.  s.  I,  conferred  on  the  Assistant-Barrister  jurisdiction 
to  hear  civil  bills  for  penalties  of  this  nature,  and  an  appeal  lay  to  the 
Judge  of  Assize.  The  Judge  of  Assize  cannot  have  an  appellate,  and 
also  an  original  jurisdiction  on  the  same  subject  matter. 

It  was  here  proposed  on  the  part  of  the  plaintiff,  that  if  the  defend- 
ants* submitted  to  their  landlord,  decrees  should  be  nominally  given,  but 
not  levied,  unless  the  defendants  burned  their  land  next  year. 

His  Lordship  having  sanctioned  this  arrangement,  decrees  were  made 
in  each  case  by  consent  for  ^20,  and  costs(^a). 


1842. 
Palmbb 

V, 

Kenzj£. 


(a)  The  ground  of  Mr.  O'Dowd's  objection  to  the  Jurisdiction  of  the  Judge  in 
this  case  was,  that  the  Ist  section  of  the  6  &  7  Wm.  lY.  c.  75,  which  empowers  the 
Aeaifitant-Barritftcr  to  hoar  civil  bills  for  penalties,  not  exceeding  j£20,  had  the  effect, 
BO  far  as  regarded  penalties  to  that  amount,  of  repealing  the  1 4th  section  of  the  36 
Geo.  III.  c.  85,  which  excepted  from  the  Jurisdiction,  then  for  the  first  time  con. 
ferred  on  the  Ajssistant-Barristers,  the  hearing  of  civil  bills  for  penalties  imposed  by 
acts  then  in  force,  recoverable  before  the  Judge  of  Assizes ;  and  that,  as  an  appeal 
lay  to  the  Judge  of  Assize,  ftova.  a  decree  pronounced  for  a  penalty  by  the  Assistaut-Bar- 
rister,  the  original  Jurisdiction  of  the  Judge  was  taken  away  because  he  could  not  have 
an  original  and  appellate  Jurisdiction  inre'ferencc  to  the  same  subject  matter.  The 
learned  counsel,  in  support  of  this  latter  proposition,  relying  on  the  case  of  the  King 
V.  Boughton,  1,  Lord  Raymond^  426.  In  tliat  case  the  question  was,  whether  the 
Sessions  had  power  to  confirm  a  rate  which  was  directed  by  a  statute  to  be  confirmed 
by  twojuBtictMy  and  Holt^  Chief  Justice,  in  giving  Judgment  says,  *'  Where  authority 
"  is  given  to  two  Justices  of  the  peace  to  do  any  act,  the  Sessions  may  do  it  in  all 
"  cases,  except  where  appeal  is  directed  to  the  Sessions."  Dwarri*,  too,  in  his  Book 
on  Statutes,  vol.  9,  p.  767,  says,  **  Where  an  appeal  is  given  to  the  Sessions,  tlie  Jus. 
"  tioes  in  Session  cannot  proceed  originally  therein,  because  that  method  would  take 
**  away  the  power  of  appealing."  It  in  however  submitted  that  those  authorities 
arc  not  applicable  to  the  present  case,  as  in  those  cases  the  Sessions  were  the  final 
and  appellate  tribunal,  and  if  they  assumed  an  original  Jurisdiction  the  defendant 
would  lose  the  privUege  of  appealing ;  but  in  tlic  preiH.>nt  case  the  Judge  of  Assize 
Is  not  the  final  and  ultimate  tribunal,  as  an  appeal  lies  from  him  to  the  next  going 
Judge  of  Assize,  (S  Geo.  I.  c.  11,  s.  7).  There  is  no  provision  In  the  6  &  7  Wm. 
lY.  c.  75,  which  in  express  terms  repeals  the  cases  of  penalties  excepted  out  of  the 
Barrister's  Jurisdiction  by  the  1 4th  section  86  Geo.  III.;  and  the  Ist  section  of  the 
act  is  in  the  afiirmative  :  it  is  therefore  conceived  that  the  resolution  in  Gregory'* 
case,  6  Rep.  applies  strictly  to  it — "  A  later  statute  in  the  afiirmative  shall  not  take 
"  away  a  former  act ;  and  eo  potius,  if  the  former  be  particular,  and  the  latter  gene. 
••  ral."  In  addition  to  this,  the  61  st  section  of  the  6  &  7  Wm.  IV.  c.  75,  enacts  tlmt 
'*  all  acts  heretofore  passed,  and  now  in  force  relating  to  civil  bill  courts,  bhall  remain 
*'  in  full  force  and  efllect,  except  so  far  as  the  same,  or  any  part  thereof  respectively 
*'  are  or  is  hereby  expressly  varied."  There  would  seem  to  be  a  concurrent  Juris, 
diction  In  the  Judge  of  Assize  and  the  Assistant-Barrister  to  hear  ci\  il  bills  for 
penalties,  not  exceeding  £20  in  amount ;  and  so,  tlie  twelve  Judges  have  decided 
that  a  civil  bill  in  debt  for  double  value,  under  26  Goo.  III.  c.  13,  sec.  1,  may 
be  brought  either  before  the  Judge  of  Assize  in  tlie  first  instance,  or  before  the 
Assbttaiit-Barrister.— ( fFatt  v.  Corr,  Long.  23). 

2z 
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CROWN  SIDE. 


1642. 

Boseommon  CrUISE's   Case. 

Summer 

A  prisoner      ThE    prisoner    in    this     case   had    been    indicted    for 

indicted  for       i.       •  •     i  .  .         r  mi     r     _  i- 

forgery  of  a    ^^^g}^g  <^  indorsement  to  a  bill  of  exchange. 

BUi  of  Ex. 
change  is  not 

copy^of  the*         ^'■-  ^^^  f^^  ^^^  prisoner,  now  appUed  to  the  Court, 

^fd^^^e''   P^^V^^^S  ^   ^^^    ^"^^>    f^^  ^  ^PV    ^^  *^®  ^^  ^f    indict- 
But  he  is      ment,  and  submitted,  that  the  prisoner  was  entitled   to 

entitled  to 

have  the  Bill  of  it,  although  it  was  a  case  of  felony.     Bothers  case(a). 

Exchange 

lodged  with 

the  Clerk  of  ^  t       tt  i      . 

the  Crown  for       ToRRENS,  J. — Have  you  any  case  or  authority  more 

Us^taesses    °^^c™  *^8ui  the  one  you  have  cited  of  two  hundred  years 

ago  ?  If  you  have  not,  I  certainly  will  not  disturb  a  practice 

which  has  existed  so  long,  and  which,  I  think,  is  a  good 

practice.     I  cannot  grant  the  application. 


Mr.  Keoffh  then  applied,  that  the  prosecutor  should 
lodge  with  the  Clerk  of  the  Crown  the  bill  of  Exchange 
on  which  the  indictment  was  founded,  so  that  the  traverser 


{a)  Sir  Edward  Moore's  Reports,  666.  Vide  etiam,  the  resolution  of 
the  House  of  Commons  in  1641,  founded  on  the  answers  of  the  judges. — 
The  note  to  Neil's  case,  ante  375. 
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and  his  witnesses  might  have  an  opportunity  of  inspecting        1842. 
it.     Murphy  s  case^a). 


ToRBENS,   J. — Unquestionably    you    are   entitled    to 
have  it  lodged. 

His  Lordship  made  an  order,  that  the 
bill  of  exchange  should  be  lodged  with 
the  Clerk  of  the  Crown,  and  that  the 
traverser  and  his  witnesses  should  be 
at  liberty  to  inspect  it  at  some  conve- 
nient time,  in  the  presence  of  the  pro- 
secutor or  his  attorney. 

(a)  Queen's  Bench,  1842  ; — not  reported. 


CrU18K*8 

Case, 


Harrison's  Case. 


1642. 

Boscommon 

Summer 

Assizes, 


1  HE  Prisoner  in  this  case  was  indicted  under  the  7  On  an  indict- 
Wm.  IV.  and  1  Victoria,  chap.  85,  sec.  4,  for  firing  at,  S^abaiHff wSS 
with  intent  to  maim,  &c.,  one  Naughten^  who  attempted  d^  a  warrant" 
to  arrest  the  prisoner  leffally  for  debt,  under  a  sheriffs  **^®?  **?J^® 

*  o      J  '  sub-shcrm  m 

special  warrrant.  ^»&*>  sheriff's 

name.     Held, 
that  mere 
evidence  of  his 

The  bailiff  produced  the  warrant,  and  proved  that  he  acting  in  the 
received  it   from  the  sub-sheriff  of  Roscommon^  who,  in  sheriff  was  not 
his  presence,  signed  the  high  sheriffs  name  to  it.  Held  also  that 

as  it  appeared 
the  anthoritj 

Mr.   Walter  Bourke,  (with  whom  were  Mr.  Broicne  emd'^^'l^^^^f' 
Mr.  Burke,)  for   the    prisoner — submitted   that   the   sub-  ^^^L, 

produced. 
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^    1842.        sheriff's  authority  to   sign  the  name  of  the  high  sheriff 
^^SHr*'*"    to  the  warrant,  should  be  proved. 

Mr.  hefroy^  for  the  Crown. — The  authority  of  the  sub- 
sheriff  is  sufficiently  proved  by  the  evidence  of  his  acting 
in  his  office. 

ToRRENs,  J. — I  think  the  authority  must  be  proved. 


The  high  sheriff  was  then  examined,  and  proved  that 
he  gave  the  sub-sheriff  a  power  of  attorney  in  writing,  to 
act  for  him  in  every  respect. 

Mr.  Baurke  called  for  the  production  of  the  power  of 
attorney. 

ToiiRENS,  J. — The  authority  was  a  delegated  one, 
and,  as  it  is  in  writing,  it  must  be  produced  to  show  he 
had  authority  to  sign  the  high  sheriff's  name  to  the 
warrant(a). 

The  prisoner  was  acquitted. 


(a)  Sed  vide,  Doe  t.  Brown,  5,  B.  &  Aid.  243,  where  it  was  held 
that  the^assignment  of  a  lease,  taken  in  execution,  by  a  deed  which  was 
made  in  the  name,  and  under  the  seal  of  office  of  the  sheriff,  by  A.  B. 
actifig  as  under  sheriff,  was  sufficiently  proved,  without  preying  farther 
the  appointment  of  A.  B.,  as  under  sheriff,  or  that  he  had  power  by 
deed,  to  execute  deeds  in  the  name  of  the  sheriff.  Vide  etiam,  Bradley*s 
case,  ante,  466. 
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1842. 
Hoscommon 

QuiGLEY's  Case.  ^JX" 

The  Prisoner  in  this  case  was  indicted  for  rape.  ^°  an  indict- 

*^  ment  for  rape, 

evidence  can- 
not be  given 

Mr.  Frenchy  Q.  C,  for  the  Crown,  proposed  to  examine  ^7  ^^^  Crown 

of  the  parti- 

a  policeman  who  was  the  second  person  the  prosecutrix  cnlars  detailed 

•      1  1  «.  1  ^y  ^^^  prose- 

met  after  the  committal  of  the  offence,  as  to  the  com-  cutrix  to  a 

plaint  made,  and  the  particulars  detailed  by  her  to  him.       shortly  after 

the  committal 
of  the  offence. 

Mr.  Blakenetfy  for  the  prisoner,  contra. 

ToRRENS,  J. — I  will  not  allow  this  examination. 
I  have  always  understood  that  the  members  of  her  family, 
or  the  persons  with  whom  the  prosecutrix  lived,  persons 
of  her  own  sex,  with  whom  she  had  daily  intercourse, 
were  the  only  individuals  from  whose  lips  this  species  of 
evidence  should  be  received. 


1842. 


LynCH's   Case.  Galwan 

Summer 
A»8ite$> 

X  HE    Prisoner  in   this    case    was   indicted   for   murder  Homicide  in  a 

•*i,  J  :     £    !_*•  J      1  d^el  amounts 

committed  m  fightmg  a  duel.  ^  „^der,  and 

malice  is  in- 
ferred  in  law 
Mr.  Fitzffibborij  Q.C.,  (with  whom  was  Mr.  Concannon)  from  the  com- 

for  the  prisoner,  submitted  that  there  was  no  evidence  of  offence  itself, 
malice  on  the  part  of  the  prisoner. 

ToRRENS,  J. — I  must  tell  the  jury  that  from  the 
circumstances  of  the  offence,  and  its  commission,  malice 
must  be  inferred. 
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^    1842.    ^      His    Lordship,  in  charging   the  jury  said. — In  order 

Ltnch'0      iQ   sustain   this  indictment,  malice  must  be  an  essential 
Case. 

ingredient — but  malice  may  be  either  express  or  implied— 
express,  from  previous  declarations  or  acts — implied,  from 
the  commission  of  the  act  itself.  That  there  was  no 
express  malice  in  this  case  may  be  concluded — the  prisoner 
was  not  the  challenging  party.  He  was  desirous  to  make 
atonement.  In  no  case  does  a  man  appear  to  be  less  a 
free  agent  than  in  those  cases  where  he  is  in  the  hands  of 
his,  so  called,  friend,  Howerer  you  may  be  bound  to 
infer  malice  in  law,  the  circumstances  of  this  case  negative 
any  express  malice.  My  predecessors  have  always 
informed  jurors,  that  the  crime  of  homicide  in  duels 
amounts  to  murder ; — that  is  my  opinion  also.  You  have 
heard  the  evidence— the  acts  on  the  ground  where  the 
duel  was  fought  were  more  the  acts  of  others  than  of  the 
prisoner.  We  all  know  the  blight  of  public  opinion, 
but  we  are  at  the  same  time,  bound  to  administer  the  law 
of  the  land.  That  the  force  of  opinion  is  strong  and 
powerful,  no  one  of  experience  can  doubt — that  it  may 
prevail  in  some  districts  more  than  others,  cannot,  also, 
be  doubted,  but  I  trust  the  day  is  not  far  distant,  wheu 
this  barbarous  and  inhuman  custom  may  cease,  and  that 
if  there  is  one  district  in  which  it  flourishes  more  than 
others,  there  all  the  religious  and  sober  portion  of  the 
community  may  lend  their  imited  efforts  to  suppress  it. 
This  can  be  best  accomplished  by  the  proper  education 
of  their  children,  and  the  admonition  of  their  young 
men. 

The  jury  acquitted  the  prisoner. 


CASES 


ON    THE 


MUNSTER   CIRCUIT. 


GOING  JUDGES  OF  ASSIZE. 
Mr.  Baron  Richards — Mr.  Justice  Ball. 


Civil  Side. 


Healt,  Appellant — Blake,  Respondent. 


XhIS  was  an  appeal  from  a  civil  bill  decree. 


1842. 

^  -r"  "~ 

Ennii  Summer 
AtBitei* 


it 


<( 


Whoro  In  a  ro- 
oognlKAnoo  itn- 
tfirnd  Into  on 

On  being  produced,  it  appeared  that  the  recognizance  docrer,  the 

dofondant  by 
mifitako  called 
h\mnu\r  **  the 
plaintiflT  In 
the  cauNf?/' 
Francis  Ilealy^  of,  &c.,  and  a4;l4now. 

"in   the    county   of    C7ar^,  ^^  £,  ,„a«j,t^j 

"  Esquire,  the  plaintiff  in  this  ^'\^HP\^}'^ 

**  cause,   acknowledges  him*  that  the  recog. 

»  self  to  be  indebted  to  the  ^l^^U*. 

iln!)«t%»,  the 
wr/rdi  ••  plain' 
tiif  in  thia 
eanae/'  JMring 


was  as  follows : — 


No.  29,  Comity  of  Clare, 
to  wit. 

Michael  Blake,  of,  kc. 
Plaintiff: 

Franeit  Heahf,  of,  kc.. 
Defendant. 


plaintiff  in  the  sum  of,  &c/' 


Mr.  M.  CuUinan,  agent  for  the  respondent,  objected  to  »«n^o«if« 
the  recf^nizance,  on  the  ground  of  its  bcnng  repugnant, 
and  consequently  void. 
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JW2^     ^       Mr.  3f.  Canny  J  agent  for  the  appellant,  contra. 

lie  ALT 

r* 

Bla&s.  Ball,  J. — The  objection  taken  here  amounts  only  to 

this,  that  the  person  entering  into  the  recognizance  has  in 
it  misrepresented  the  character  in  which  he  is  a  party  in 
the  action — that  he  has  in  fact  called  himself  the  plaintiff, 
whereas,  in  truth,  he  is  the  defendant.  But  on  reference 
to  the  form  of  recognizance  given  by  the  statute  (a),  for 
a  defendant  appealing  from  a  decree,  it  appears  that  he 
is  only  required  to  state  in  the  recognizance  his  addi- 
tion and  place  of  abode,  and  that  he  is  not  required  to 
state  his  character  in  the  action.  The  party  here  there- 
fore has  given  himself  a  too  ample  description.  In  doing 
so,  it  seems  he  has  misrepresented  himself;  but  tbat,  in 
my  opinion,  does  not  hurt.  The  words  ^'  plaintiff  in  this 
cause,"  or  similar  words,  not  being  required  by  the  statute, 
are  but  surplusage,  and  as  the  rule  is  utile  per  intUiU  w>n 
vitiatur,  I  shall  hold  the  recognizance  to  be  good. 

Objection  overruled(A). 


(a)  36  Geo,  IIL  c.  25,  Schedule  F. 
ib)  Though  the  general  rule  is  that  surplusage  does  not  vitiate,  jet 
the  rule  is  not  without  exceptions.  Thus,  if  one  in  his  declaration  re- 
cites a  statute,  which  he  need  not  do,  and  misrecites  the  same,  this  mis- 
recital  will  make  the  declaration  bad — Creswick  v.  Rookehy,  2  Bulstr. 
50 ;  Plunken  y.  Griffith,  Cro.  Eliz.  236 ;  so,  too,  if  a  defendant  under- 
takes to  set  forth  a  statute,  which  he  need  not,  in  a  plea  to  an  action,  a 
misrecital  is  fatal;  Bmfce  v.  Whittaker,  1  Douglas  94,  kc,  &c. 
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CoGHLAN  and  Another,  Appellants — Davis,  Respondent.  ^    '    ^ 

Ennis  Summer 

This  was  an'appeal  from  a  civil  bill  decree.  Decreeagainst 

two  jointly, 
and  appeal. 

It  appeared  that  the  appellants  had  been  sued  jointly  It  appeared 

that  as  against 

upon  a  joint  and  several  promissory  note,  and  that  the  one  the  decree 

could  not 

decree  had  been   against   them  both  jointly.     It  further  stand.    Held, 
,    ,  .  .        ,  .  .  11       •    that  the  decree 

appeared  that  previous  to  that  decree  one  of  the  appellant  s  being  against 
had  become  insolvent,  and  had  returned  that  note  in  his  could  not  be* 
schedule ;  but  that  this  fact  had  not  been  proved  in  the  J^^®^^;^'** 
Court  below.  ^«'?^^ 

against  one,  it 
should  be  re- 
Tersed 

Ball,  J. —  I  must  reverse  this  decree  as  to  the  insolvent ;  against  both, 
and  since  the  decree  is  against  both  the  appellants  jointly^ 
it  cannot  stand  against  one  when  reversed  against  the 
other.  I  must  therefore  reverse  the  decree  against  both, 
but  I  shall  do  so  without  prejudice  to  the  respondent's 
right  of  action  against  the  appellant  who  is  solvent. 


Decree  reversed,  without  prejudice 
and  without  costs(a). 


Ca)  "  If  Judgment  is  reversed  for  error,  the  whole  shall  be  rerersed  ; 
and  therefore,  where  the  declaration  is  upon  several  counts,  and  judg- 
ment for  the  plaintiff,  it  cannot  be  reversed  for  part  (if  there  is  error 
only  in  one  count)  and  stand  for  the  residue.  So  it  shall  not  be  reversed 
quoad  one  defendant,  and  remain  against  the  others  who  are  charged 
with  him  :  as  if  there  are  three  defendants,  and  one  is  an  infant,  or  is 

dead,  it  shall  not  be  reversed  quoad  the  infant  or  dead  person  only.** 

Comynt*  Digest  Tit.  Pleader,  3  B.  20. 
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1842. 
"    .  u ^  Brigdalb,  Appellant — Clanchy,  Respondent. 

Auize$. 

In  the  attor.     1  HIS  was  an  appeal  from  a  civil  bill  decree. 

nej*8  affidayit 
on  an  appeal 

bill  decree,  he      In  the  attorney's  affidavit  of  probable  cause,  he  was 
as  attorney  for  described  as  ^^  attorney  for  the  plaintiff  in  this  cause,"  the 

itt  p^weoifat-  ^^'^  "  plaintiff  "  being  inserted  by  mistake  for  "  defendant.** 

tomej  for  the 
defeiuUint, 

fiR?*^**^^*       Mr.  Afofony,  agent  for  the  respondent,  objected  to  the 
bad.  affidavit  on  this  ground. 

Ball,  J. — The  statute  requires  the  attorney  of  the  party 
appealing  to  make  an  affidavit  of  probable  cause ;  and  the 
form  of  affidavit  given  in  the  statute(a)  requires  the 
attorney  who  makes  the  affidavit,  to  state  in  it  whether  he 
is  attorney  for  the  plaintiff,  or  defendant.  In  the  present 
case  the  appeal  is  by  the  defendant  below ;  and  the  affida- 
vit, which  is  necessary  to  support  the  appeal,  purports  to 
be  made  by  the  attorney  for  the  plaintiff.  It  may  be  true 
that  there  has  been  a  mistake,  and  that  the  party  who  has 
made  the  affidavit  is,  in  fisict,  the  attorney  for  the  defen- 
dant, and  not  for  the  plidntiff :  but  I  cannot  inquire  into 
this.  The  words  '*  attorney  for  the  plaintiff  in  this 
cause,"  in  the  affidavit  are  material,  being  required  by  the 
statute,  and  cannot  therefore  be  rejected  as  surplusage, 
nor  can  I  go  behind  them.  I  must  therefore,  hold  that 
there  is  no  affidavit  here,  and  that  consequently  there  is  no 
appeal. 

(a)  36  Geo.  III.  c.  25,  Schedule  F. 
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Anonymous. 


1642. 

EnnU  Summer 
Assizes, 


This  was  an  ejectment  for  non-payment  of  rent. 


lease,  entry,  and  ouster. 


A  certificate 
for  immediate 
execution  in  an 

The  case  was  undefended,  and  the  plaintiff  was  non-  ejectment  for 

'  *  non-payment 

suited  for  want  of  the  defendant's  appearance  to  confess  ^f  ^^^;  ^^®? 

'^  *  the  plaintin  is 

non-suited  for 
want  of  the  de- 
fendant's ap- 
pearance to 

Mr.  Bennett^  Q*C.,  for  the  plaintiff,  applied  for  a  certi-  confess  lease, 

entrT  and 

ficate  of  immediate  execution,  under  the  1  &  2  Wm.  IV.  ouster,  will  not 

A I         I  ^  be  granted 

8.  ol,  S.  14.  without  an 

affidavit,  set- 
ting forth  the 

Ball,  J.—  As  the  facts  of  this  case  have  not  appeared  ^*^^.»  f"**  * 

**  special  case. 

in  evidence,   I  shall  not  grant  a  certificate  without  an  Semble,  that 

such  a  "  special 

affidavit  setting  forth  the  facts ;  and  as  this  is  an  appli-  case"  should 

,  ,  be  either  that 

cation  to  the  discretion  of  the  Court,  I  shall  require  the  the  tenant  is 
affidavit  to  make  a  special  case  for  the  exercise  of  that  about  to  eom- 
discretion.  The  "special  case,"  which  I  consider  necessary  ^hich  will  ma- 
to  ground  such  an  application  is,  either  that  the  tenant  lorlte  Uie  wo- 
is  dilapidatincr  and  injuring  the  premises,  or  that  he  is  in  °"«®8;  ^^  ^'^^ 

r  o  J         o  r  ^  he  IS  m  per- 

such  insolvent  circumstances  that  the  landlord  has  nothing  ^®<^^'y  l'^*^*- 

°  Tent  circum- 

to  look  to  for  his  rent  but  the  crops  growing  on  the  land. 

The  required  affidavit  was  afterwards 
made,  setting  forth  the  insolvency 
of  the  defendant,  and  the  applica* 
tion  was  granted(a). 


stances,  and 
that  the  land- 
lord has  no  se- 
curity for  his 
rent,  except 
the  crops 
growing  on 
the  farm. 


(a)  It  was  a  long  time  a  vexata  quastio  whether  a  certificate  for  im- 
mediate execution  could  be  granted  in  an  ejectment  for  non-payment  of 
rent,  or,  in  other  words,  whether  an  ejectment  for  non-payment  of  rent 
was  within  the  provisions  of  the  1  &2  Wm.  IV.  c.  31,  s.  14.  In  Lessee 
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1642.  J3ere$/ord  ▼.    Sheil(a),  Chief  Justice  Bushe,  in   Lessee  Brahazon  t. 

^*r  f  ^  Fleming{b),  Mr.  Baron  Pennefaiher,  and  in  Lessee  Davis  y.  •/acAsoii(e), 
Mr.  Justice  Moore,  severally  held  that  an  ejectment  for  non-payment  of 
rent  was  not  within  the  statute,  and  accordingly  in  those  cases  they  re- 
fused to  grant  the  required  certificate.  In  Lessee  Bristow  r.  Ltpseti^d), 
howeyer.  Chief  Baron  Joy,  and  in  Lessee  FerguMon  y.  Fttzpatrick{e), 
Lord  Plunket,  when  Chief  Justice  of  the  Common  Pleas,  came  to  a  dif- 
ferent conclusion.  These  conflicting  decisions  naturally  at  first  gare 
rise  to  some  confusion ;  but  as  the  decisions  of  Chief  Baron  Joy  and 
Lord  Plunket  haye  been  followed  by  Mr.  Justice  Crampion  in  Lessee 
Copperthwaite  y.  Ford(/),  by  Chief  Justice  Pennefaiher  in  Lessee 
Jeffrey  ▼•  Brangwii(g),  by  Mr.  Justice  Burton  in  Lessee  Lord  CourtowH 
y.  Doyle(h),  and  by  Mr.  Justice  Ball  in  the  principal  case,  the  ques- 
tion must  now  be  considered  as  settled  in  fayor  of  the  power  of  a  Judge 
to  grant  such  a  certificate. 

The  ground  upon  which  Chief  Justice  Bushe,  Mr.  Baron  Pennefatker^ 
and  Mr.  Justice  Moore  refused  to  make  an  order  for  immediate  execu- 
tion was,  that  the  exercise  of  this  power  would  be  an  interference  with 
the  tenant's  right  of  redemption,  under  the  ejectment  statutes,  and 
would  tend  to  shorten  the  time  for  redemption,  giyen  to  a  tenant  evicted 
for  non-payment  of  rent  by  the  9  Geo.  I.  c.  5.  That  statute  enacted, 
that  if  the  tenant  suffered  judgment  to  be  had,  and  execution  to  be  execut- 
ed thereon,  without  paying  on  demand  the  rent  ascertained  to  be  due, 
together  with  costs,  or  depositing  the  same  in  a  court  of  equity,  on 
filing  a  bUl  within  six  months  after  execution  executed,  then  he  should  be 
barred  and  foreclosed  from  all  right  of  redemption.  They  argued  that 
if  the  issuing  of  the  execution  were  anticipated,  the  tenant's  right  of  re- 
demption would  be  abridged,  and  that  thus  a  manifest  mischief  would  be 
inflicted  on  him,  which  the  legislature  had  never  intended.  An  ingenious 
writer,  in  the  Legal  Reporter,  (t)  however,  has  successfuly  combated 
this  argument,  and  shown  that  the  granting  a  certificate  for  immediate 
execution  does  not  abridge  the  tenant's  rights,  for  that  the  writ  whieh 
is  issued  on  the  granting  of  this  certificate  is  not  an  *'  execution,'*  (L  e. 
an  habere,)  but  merely  a  "  writ  of  possession''^*),  and  that  the  tenant's 
time  to  redeem  does  not  beg^n  to  run  tUl  "  execution  executed,"  (i.  e. 


(a)  8  L.  R.  N.  8.  109.  (6)  lb. 

(c)  1  Cr.  &  Dix.  50.  id)  4  L.  R.  N.  S.  161. 

(e)  2  Leg.  Rep.  (Misoel.)  58,  n.  (a).  (/)  Ann.  &  Mm.  157. 

(p)  lb.  aoa.  (h)  Ante  529. 

(0  2  Leg.  Rep.  MisoeL  58. 

(j)  The  words  of  the  fourteenth  section  of  the  statute  (1  &  2  Wm.  IV.  c.  31.)  are, 
'*  That  in  all  cases  of  trials  of  eiJectment  at  Nisi  Prina,  when  a  verdict  ahaU  be 
*'  given  for  the  plaintiff,  or  the  pUintiif  shall  be  nonsuited  for  want  of  the  defend- 
'*  ant's  appearance  to  confess  lease,  entry,  and  ouster,  and  where  no  bill  of  exeep> 
"  tions  or  written  ob()ections,  signed  by  the  defendant's  oounsel,  or  no  certificate 
"  of  such  counsel,  that  the  defendant  has  a  good  defence  in  equity,  shall  have  been 
"  tendered  to  the  Judge  before  whom  the  cause  shall  be  tried,  it  shall  be  lawftal  for 
"  such  Judge  to  certify  his  opinion  on  the  back  of  the  record,  that  a  writ  of  posses- 
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till  the  writ  of  habere  is  executed.)  which  cannot  be  done  till  the  judg-  1342. 

ment  is  regularly  marked  in  the  usual  courseCa).  ^T       "^      ^ 

With  respect  to  the  practice  in  reference  to  granting  certificates  for 
immediate  exeoution  in  ejectments,  it  would  appear  to  be  now  settled 
that  such  certificate  will  not  be  granted,  except  upon  special  circum- 
stances. In  Hume  v.  Perrin{b),  it  was  held  that  an  application  for 
immediate  execution  is  an  application  to  the  discretion  of  the  Court, 
and  that  a  party  is  not  entitled  to  it  ex  debiio  justitia  ;  and  in  Lessee 
Jaffray  y.  Brangan{c"),  Chief  Justice  Penn^^A^,  and  in  the  case  reported 
above,  Mr.  Justice  Ball  held,  that  the  discretion  ought  not  be  exercised 
except  upon  a  **  special  case'*.  What  this  "  special  case"  ought  to  be, 
may  be  gathered  from  the  latter  case. 

To  make  out  a  *' special  case"  affidavits  are  admissible  when  the  case 
has  not  been  gone  into ;  but  when  the  case  has  been  tried,  the  "special 
case"  must  appear  from  the  facts  proved.  In  Gervas  v.  Burtchley{d), 
Lord  Lyndhursti  C.  B.  held,  that  when  a  case  has  been  tried,  affidavits 
were  not  admissible  in  support  of  an  application  for  immediate  execution, 
on  the  ground  that  he  would  thus  have  to  try  a  new  and  a  collateral 
issue  by  affidavit,  and  that  the  statute  only  applied  to  cases  where  the 
Judge,  on  the  facts  appearing  at  the  trial,  thought  that  there  should  be 
immediate  execution.  When,  however,  the  facts  do  not  appear  to  the 
Court,  as  where  the  case  is  undefended,  affidavits  were  held  to  be  admis- 
sible in  England,  by  Mr.  Baron  Bay  ley,  in  Ruddick  v.  Simmons^e),  and 
by  Mr.  Justice  Littledale,  and  Mr.  Justice  Taunton,  in  Lessee  Williamson 
▼.  Daw8on(f)  ;  and  in  Ireland  by  Chief  Justice  Bushe,  in  Lessee  White  v. 
Byme(ee),  by  Chief  Justice  Pennefather  in  Lessee  Jaffray  y.  Brangan(g), 
by  Mr.  Justice  Burton  in  Lessee  Lord  Courtown  v.  Doyle{h),  and  by 
Mr.  Justice  Ball  in  the  case  reported  above.  In  Lessee  Bristow  v. 
Lipsett{i),  the  application  was  granted  on  an  affidavit ;  but  it  does  not 
appear  whether  the  case  was  tried  or  not. 

A  Judge  may  gprant  a  writ  of  immediate  execution  any  time  during 
the  Assizes,  (Longf.  Eject.  91,)  but  he  has  no  power  when  ho  grants  it 
to  restrain  its  issuing  for  a  certain  time.    In  Lessee  Williamson  v.  Daw- 


**  tion  ought  to  issue  immediately,  and  upon  such  certificate  a  writ  ofpotsesHon 
**  may  be  iuued  forthwith,  and  the  costs  may  be  taxed,  and  judgment  signed  and 
**  rnxMcVTWD  afterwards  at  the  usual  time,  as  if  no  such  writ  had  issued." 

(a)  If  this  oonstmotion  of  the  statute  be  correct — namely,  that  it  has  introduced 
a  new  writ,  vis. — a  "  a  writ  of  possession,"  it  follows  that  the  execution  of  that  writ 
(it  not  being  a  legal  execution  founded  on  a  legal  Judgment)  does  not  do  away  with 
the  necessity  of  executing  the  habere  ;  and  that  in  all  cases  an  habere  should  be 
executed  in  regular  course,  notwithstanding  the  execution  of  the  previous  writ,  for 
until  that  is  formally  executed,  the  tenant's  right  to  redeem  is  unlimited,]  and  the 
landlord  has  done  nothing  effectually  to  determine  the  tenant's  interest. 

(b)  Glascock,  327.  (c)  Arm  ft  Mao.  S02. 

(d)  1  M.  ft  Rob.  150.  (e)  1  M.  ft  Rob.  184. 

(/)  4  C.  ft  P.  599.  (g)  Arm.  ft  Mac.  202. 

(A)  Ante  531.  (i)  4  L.  R.  N.  S.  151. 

(ee)  Glascock,  387. 
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Anonthous. 


mm^  a  question  arose  upon  this  latter  point,  and  apon  the  question  hmag 
mooted,  Mr.  Justice  TmuUon  said,  "  There  does  not  appear  to  be  any 
discretion  in  a  Jadge  under  the  act,  as  to  the  time  when  possession  shall 
be  delivered ;  he  must  either  grant  an  order  for  immediate  execution,  or 
the  case  nmst  take  its  regular  course.'*  There  is  nothing  however  to 
prevent  a  Judge  from  putting  the  party,  to  whom  he  grants  the  writ, 
under  terms  of  not  executing  It  till  a  certain  time,  as  his  granting  it  at 
all  is  a  mere  matter  of  dbcretiout  and  if  a  party  refused  to  give  the 
neoessary  undertaking,  he  may  refiise  to  grant  it.  Lessee  Packer  v. 
HUUardia),  When  once  granted,  however,  he  cannot  revoke  or  rescind 
it ;  and  if  granted  upon  a  mis-statement  of  facts,  the  only  remedy  the 
party  aggrieved  has,  is  by  applying  to  aooort  of  equity,  Lessee  ColtJUrsf 
V.  Bymeih) ;  but  the  party  who  made  the  mis-statement  to  the  court 
would  be  liable  to  be  punished  for  contempt. 

For  further  matter  on  this  point,  see  Ltmgfieid  on  Ejectment,  90 ; 
Ferifueons  Practice,  614 ;  Arm.  &  Itfac  158,  n.  (6) ;  ib.  204,  n.  (t>,  and 
the  cases  tiiere  referred  to. 


(a)  5  C.  ft  P.  per  Farkb,  B. 


(ft)  Itifra  per  Ball,  J. 


MuRPHT,  Appellant. — Sampson,  Respondent. 

1  HIS  was  an  appeal  from  a  decree  in  a  civil  bill  eject- 
ment, brought  against  the  appellant  as  against  an  over- 


1843. 

Ennis 

Summer 

Asaixee, 

Questions  of 
forgery  of 
documents 

f"^'".    holding  tenant. 

lands,  maybe  ^ 

tried  in  the 
CivUBill 
Courts,  if 
they  arise 
in  cases, 
otherwise 
within  their 
jurisdiction. 
In  eject- 


The  ejectment  was  brought  to  recover,  from  the  aj^pel- 
lant,  the  lands  of  Knochihanaooe^  which  he,  the  appellant, 
insisted  he  held  under  a  lease  for  three  lives,  one  of  which 
was  still  in  being.  On  the  other  hand,  the  respondent, 
™ve°r4iaSSg  *  ^'^^^  ^^  ^^'^  assignee  of  the  original  lessor,  insisted  that 
S^'defen'^^'^^  the  aM>eUant  held  the  lands  for  two  Uves  only,  the  last  of 
Setei3°U^^^^^  dropped   in   ApriU    1841.     On  production  of  the 

that  his  lease 

has  not  yet 

expired,  the  Assistant-Barrister  has  power  to  try  the  question,  whether  any  alteration 
has  been  made  in  the  lease  since  its  execution,  by  the  insertion  of  a  new  life,  or  other 
enlargement  of  the  original  term. 
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appellant's  lease  below,  it  appeared  to  be  for  three  lives, 
but,  on  the  part  of  the  respondent,  it  was  contended  that 
fuocul  the  third  life  the  lease  was  a  fbi^ery,  and  the 
Assistant-Barrister  taking  this  view  of  the  case,  had  given 
a  decree  for  him. 


1843. 

MUBPHT 

V. 

Sampson. 


Mr.  Coppinger^  (with  whom  was  Mr.  R.  F.  MuUins^)  for 
the  appellant.  This  decree  must  be  reversed.  The  ques- 
tion here  to  be  tried  is  forgery,  or  no  forgery  quoad  the 
lease,  and  as  that  is  the  case,  the  jurisdiction  of  the  civil 
bill  courts  is  ousted.  In  Madigan  v.  Marquis  of 
Waterford{a\  Mr.  Justice  Torrensj  after  consultation 
with  Mr.  Justice  Vandeleur,  held  that  questions  of  forgery 
of  documents  relating  to  lands,  could  not  be  decided'  in 
the  Civil  Bill  Courts,  and  that  decision  should  govern  the 
present  case,  as  the  facts  are  almost  the  same. 

Mr.  Freeman^  Q.  C,  with  whom  was  Mr.  William 
Brereton^  contra. 

There  is  nothing  to  warrant  that  decision  in  the  Civil 
Bill  Acts.  The  question  whether  a  tenancy  has  determined, 
is,  by  express  enactment(fr),  triable  in  the  civil  bill  courts. 


(a)  Nap.  C.B.  31. 

(6)  56  Geo.  III.  c.  68,  s.  2,  "  And  be  it  enacted,  that  in  all  cases 
where  any  tenement  shall  have  been  held  at  a  less  rent  than  £20  per 
annum' a),  and  the  tenant* %  interest  in  the  same  shall  have  determined:  and, 
after  demand  made  by  the  landlord  or  lessor,  his  bailiff  or  receiyer,  a 
delivery  of  the  possession  of  the  same  shall  be  withheld,  it  shall  and 
may  be  lawful  for  the  said  landlord  or  lessor  to  proceed  by  Civil  Bill, 
against  such  tenant,  and  the  said  tenant  and  such  other  person,  if  any, 
as  shall  be  in  the  actual  possession  of  the  premises ;  and  thereupon  to 
serve  such  tenant,  and  such  other  persons,  as  aforesaid,  with  process 
on  such  CivU  BUI,  [as  is  therein  directed].     And  it  shall  and  may  bo 

(a)  Now  £50.— Longf.  104. 
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1842. 


MURPHT 

V. 

Sampson. 


where  the  rent  reserved  is  under  a  certidn  sum.  Here  the 
question  is  simply,  has  the  appellant's  tenancy  expired? 
That  question  can  only  be  determined  by  inquiring  for 
what  lives  did  the  appellant  hold.  Is  a  poor  man  to  be 
driven  to  the  superior  courts,  because  his  tenant  may  com- 
mit forgery,  and  insert  an  additional  life  in  his  lease  ?  In 
Lessee  Leader  v.  Duggan{a\  Mr.  MartUy^  an  eminent 
Assistant- Barrister,  held  that  his  jurisdiction  was  not 
ousted  by  a  question  of  forgery  been  raised;  and  Mr. 
Longfield^s  opinion,  on  a  review  of  the  authorities,  is, 
that  the  latter  decision  is  most  in  accordance  with  good 
sense. 


Mr.  CoppingeTy  in  reply. — That  decision  of  Mr.  Marthf 
was,  I  understand,  afterwards  revised  by  the  going  Judge 
of  Assize.  Here  the  question  is  not  whether  the  appel- 
lant's lease  has  determined,  but  whether  it  has  been  con- 
tinued by  forgery.  That  raises  a  question  of  title,  and 
Civil  Bill  Courts  cannot  try  a  question  of  title.  With 
respect  to  the  question  of  forgery,  the  reason  why  an 
Assistant-Barrister  has  no  jurisdiction  in  such  cases  is, 
because  in  his  Court  a  jury  is  optional,  and  a  question  of 
forgery  is  a  question  peculiarly  for  a  jury. 


Ball,  J« — I  entertain  great  respect  for  the  Judges  who 
decided  Madigan  v.  The  Marquis  of  Waterford^  but  with 

lawful  for  the  said  AssiBtant-Barrister,  Chairman  of  the  Sessions  of  the 
Peace,  or  Recorder,  as  the  case  may  be,  upon  snch  Civil  Bill,  and  opoo 
proof  of  such  service,  as  aforesaid ;  and  that  the  premises  had  been  held 
by  the  tenant  against  whom  such  proceedings  shall  be,  at  a  rate  not 
exceeding  £70  per  annum;  and  that  the  interest  of  the  tenant  had 
determined;  and  that  notice  to  quit,  in  cases  where  such  is  by  la^ 
necessary,  had  been  daly  served,  and  the  time  for  the  delivery  of  the 
possession  thereof  expired,  to  decree  the  said  landlord  or  lessor  to  be 
put  into  possession  of  the  premises." 
(a)  Longfield,  31. 
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all  deference  to  their  opinion,  I  must  say  that  I  cannot 
follow  their  decision.  My  impression  is,  that  the  legisla- 
ture, when  it  gave  the  Assistant- Barrister  jurisdiction 
to  try  questions  of  an  expired  tenancy,  gave  him  ex 
necessitate  power  to  try  all  questions  which  might  arise  in 
the  exercise  of  that  jurisdiction ;  and  if  in  trying  a  question, 
whether  a  particular  tenancy  has  determined,  a  collateral 
issue  arises,  as  to  the  genuineness  of  a  particular  docu- 
ment, I  think  that  he  has  power  to  try  that  collateral 
issue.  If,  indeed,  the  issue  to  be  tried  now  was, 
whether  a  new  tenancy  had  been  created,  then  the  case 
would  assume  an  altogether  different  shape.  That  would 
be  a  question  of  title,  and  as  a  general  rule,  the  Assistant- 
Barrister  has  no  jurisdiction  in  cases  of  title.  But  here  it 
is  admitted,  that  the  issue  to  be  tried  is  simply,  whether 
the  appellant's  title  has  expired,  and  therefore,  as  this  is  the 
case,  and  as  the  statute  has  expressly  given  the  Assistant- 
Barrister  power  to  try  questions  of  this  nature,  the  case 
must  proceed. 


1842. 


MURPHT 
V, 

Sampson. 


A  jury  was  afterwards  empannelled  by 
consent,  and  a  verdict  was  found  for 
the  appellant(a). 


(a)  His  Lordship's  attention  was  afterwards  called  to  the  ease  of 
0*BeiUjf,  appellant — O^ReUly^  respondent,  ante  304,  upon  which  he 
obserred  that  he  was  glad  to  find  that  the  opinion  of  Chief  Baron  Brady 
coincided  with  his  own,  as  to  the  jurisdiction  of  Assistant-BarristerSf 
in  cases  relating  to  over-holding  tenants. 


3  A 
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undo. 


1842  -r^ 

\^  '    -  In  re  Fitzgerald. 

Enni$ 

Summer 

This  was  an  application  to  discharge  Fitzgerald  out  of 

On  civil  bill 

appeals,  the    custody,  he  having  been  arrested  under  a  civil  bill  decree, 

Darties   aoDel* 

iant  and  re-     at  the  suit  of  a  persoQ  named  McDonnell, 

spondent,  are 
privileged 

eundoetVede'  ^*  appeared  that  Fitzgerald  had  been  the  appellant  in  an 
appeal  from  a  decree  in  a  civil  bill  ejectment,  in  which 
McDonnell  was  the  respondent,  and  which  was  tried  at 
the  present  assizes,  and  that  he  was  arrested  five  minHtes 
after  his  case  was  over,  and  within  ten  yards  of  the  Court- 
house, under  a  decree  which  McDonnell  had  obtained 
against  him  at  the  Sessions,  in  another  case. 

Mr.  MoUswcTth^  for  the  prisoner,  applied  for  his  dis- 
charge, on  an  affidavit  stating  these  facts. 

Ball,  J. — Every  one  is  entitled  to  attend  his  own  case, 
and  going  to,  and  returning  from  thence,  he  is  privileged 
from  arrest.  I  shall,  therefore,  order  the  prisoner  to  be 
instantly  discharged,  as  it  appears  from  the  affidavit  that 
he  was  bond  fide  attending  his  own  case. 

The  prisoner  was  discharged(a). 


(a)  That  a  party  is  protected  from  arrest  when  attending  the  trial  of 
his  own  cause  in  the  superior  courts,  is  dear.  In  Brooke*9  Ab.  Tit 
Privilege,  55,  it  is  laid  down,  **  that  a  plaintiff  shall  have  priyilege,  if 
**  he  be  arrested  by  the  defendant,  veniendo  adcuriam,to  attend  his  cause," 
and  in  Wilson  t.  the  Sheriff  of  London  {I  Brownhw,  16,)  it  was  ruled, 
'*  that  if  a  defendant  himself  attends  the  trial  of  his  cause,  and  be  arrested 
"  in  facie  cvria,  he  shall  be  discharged.'*    In  Meekins  t.  Smith,  (1  H.  Bl 
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637,)  the  Court  laid  down  this  general  rule,  that  "all  persons  who  had  \Q42. 

relation  to  a  suit  which  called  for  their  attendance,  whether  they  were  '^^ * -^ 

compelled  to  attend  by  process  or  not,  were  entitled  to  privilege  from   _  *'* 

arrest,  eundo  et  redeundo,  provided  they  came  bond  fide"  and  several 
cases  were  mentioned  by  the  Court,  of  Barristers  who  were  arrested  on 
Circuit  being  discharged  by  the  Judge.  In  Solomon  v.  UnderkUl,  (I  Campb. 
229,)  Lord  Ellenhorough  said,  that  a  party  wishing  to  attend  the  trial  of 
his  cause,  and  to  instruct  his  counsel,  was  privileged  from  arrest,  eundo 
morando  et  redeundo,  and  that  if  arrested,  he  would  immediately  grant 
his  habeas  corpus  to  bring  him  vp  to  be  discharged,  and  would  put  off  the 
trial  in  which  he  was  interested,  without  costs,  if  any  collusion  was 
shown  to  exist  between  th«  other  party  and  the  creditor;  and  in 
Johannei  v.  Uoi^,  (Barnes,  17,)  a  defendant  who  was  arrested  in 
returning  from  attendance  on  the  court  to  justify  his  bail,  was 
diMcharged,  as  being  priviledged  from  arrest. 

With  respect  to  the  extent  of  this  privilege,  the  cases  of  Childertton  v. 
Barrett,  (11  East.  439> ;  and  Lighfoot  v.  Cameron,  (2  Sir  W.  Bl.  1113)  are 
in  point.  In  the  former  it  was  held  that  a  plaintiff  who  was  attending, 
from  day  to  day,  at  the  sittings,  in  expectation  of  his  cause  being  tried, 
was  privileged  from  arrest  whilst  waiting  for  that  purpose  at  a  coffee- 
house in  the  vidnity  of  the  court,  before  the  actual  day  of  trial ;  and  in 
the  latter  case,  a  defendant  who  had  attended  his  case  all  day  in  court, 
and  had  retired,  after  it  was  over  in  the  evening,  to  dine  with  his 
attorney  and  witnesses,  was  held  to  be  privilege  from  arrest  while  there 
eauaa  redeundi. 

In  Kinder  v.  Williams,  (4  T.  R.  377,)  a  doubt  was  raised  whether 
the  privilege  extended  to  parties  attending  on  an  inferior  jurisdiction ; 
and  in  that  case  the  Court  doubted  whether  it  extended  to  parties 
attending  the  Court  of  Bankruptcy ;  but  in  Arding  v.  Flower,  (8  T.  R. 
534,)  it  was  held  that  it  did,  irrespective  altogether  of  the  statute;  and 
in  Wilson  v.  The  Sheriff  of  London  (1  Brownl.  15)  it  was  ruled 
that  it  extends  to  a  party  who  attends  in  an  inferior  court  of  record, 
as  in  the  Courts  in  London,  Sessions  of  the  Peace,  &c.,  &o.  In  Hetleys 
case  (3  East.  90}  and  in  Spence  v.  Steuart,  (3  East.  88)  a  party  who 
was  arrested  while  attending  an  arbitration,  under  a  rule  of  Nisi  Prins, 
was  discharged ;  and  in  Fox*s  case,  (3  Ir.  L.  Rep.  302,)  a  party  attending 
the  Master's  office  to  execute  leases,  was  held  to  be  privileged. 

A  prosecutor  is  also  privileged  from  arrest  while  attending  Quarter 
Sessions  or  Assizes,  Graves  v.  McCarthy,  (C.  &  Dix.  127,)  even  after  the 
bill  in  which  he  is  interested  has  been  ignored.  In're  APKonet  {ante  65, )  and 
in  Ireiand  a  party  who  attends  under  a  recognisance,  to  answer  a 
criminal  charge,  and  is  acquitted  and  discharged,  is  privileged  from 
arrest  when  returning  home,  CaUans  v.  Sherry,  (Ale.  &  Nap.  125)  Kdly 
T.  BamweU,  (Mss.  K.  B.  Hil.  1834) ;  though  he  is  not  so  in  England,  Anon. 
(1,  D.  P.  C.  157.)  If,  however,  he  is  not  bound  to  appear,  but  attends 
voluntarily  and  surrenders  himself,  it  would  appear  that  he  is  not  so 
privileged,  {Anon.  1  Salk.  544,)  Sed  qucere. 

For  further  on  this  subject  see  Comyn's  IMg.  Til.  Privilege.  A.  Aheame 
T.  Maguire,  Rolls,  Ir.  Eq.  Rep.  439 ;  Mahon  y.  Makon,  Rolls,  9  Ir.  Eq. 
Rep.  440;  WiBiam  v.  Sude,  4,  L.  R.  O.  S.  117  ;  Buekmaster  v.  Cox,  2  Ir. 
L.  Rep.  101 ;  Archb.  72,  7  Edit.  526,  and  Ferguson  Pr.  176. 
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1842.         Daniel  Quinlivan,  Appellant — Patrick  Quinlivan, 


Ennit  Respondent 

Summer 
Auixei, 

Since  the  8ta-  THIS  was  an  appeal  from  a  civil  bill  decree  on  a  promis- 

tnte  8  and  4 

Vict  a  107,  sory  note.  It  appeared  that  the  appellant  had  been 
be  maintained  discharged  as  an  insolvent  in  February^  1841,  and  that  the 
sol^ty^n^*  note  in  question  was  passed  after  his  discharge,  to  secure 
riven  ^r  a      ^  ^®^*  ^"®  ^  *^®  respondent  by  the  appellant  before  his 

debt  dne  nrior  ingolyencv. 
to  ni8  insolTen-  ^ 

2,  eyen 
onghthe 

•ecnrity  in  It  was  Stated  bv  Mr.  Cullinan^  agent  for  the  respondent, 

question  may 

haye  been       that  the  note  was  passed  to  the  respondent  by  the  appellant, 

S'yen  by 
rection  of     under  the  direction  of  the  Commissioner  who  heard  his  case, 

CommiBsioner  And  who  would  Otherwise,  had  he  refused  to  pass  it,  hare 
who  tried  hifl    j«      •       j  ^i  n     .»        a^^x* 

case,  and  as     dismissed  the  appellant  s  petition. 

the  condition 
of  his  dis- 

«"»"«••  Ball,  J I  regret  it  very  much,  but  I  feel  that  I  am 

constrained  to  reverse  this  decree.  The  statute  (a)  is 
express,  that  all  new  securities  given  by  an  insolvent 
for  debts  due  by  him  before  Us  insolvency,  are 
void,  and  cannot  be  sued  upon.  There  is  no  exception 
in  the  Act,  and  consequently,  on  the  security  in  the  present 
case — though  passed  by  the  direction  of  Insolvent  Court 
and  as  the  condition  of  the  insolvent's  discharge — no  action 
can  be  maintained. 


Decree  reversed(J). 

(a)  3  &  4  Vict.  c.  107,  b.  82,  aiUe  p.  SO. 

(6)  See  Fleming,  appellant — KettUweO,  respondent,  ante  29-31; 
KettUweil,  appellant— Giif{^«/i/,  respondent,  ante  28;  and  M'DtmMtll 
appellant~£rar</y,  respondent,  ante  401. 
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1842. 


Anonymous. 

IHIS  was  an  appeal  from  a  civil  bill  decree.  The 
action  below  was  brought  as  a  promissory  note,  dated  the 
8th  of  March,  1841,  which  consequently  did  not  become 
due  till  the  11th  of  March,  1842.  The  process  was, 
however,  dated  the  5  th  of  March,  1842;  but  it  appeared 
that  it  was  not  served  till  the  4th  of  April  following. 


Y 

JS'ftntf 
Summtr 
Assixet, 

A  prooesfl  wai 
dated  before 
the  cause  of 
action  accru- 
ed, but  not 
seryed  tUl 
after  it  had 
accrued. 
Held  good. 


Mr.  M.  Canny,  for  the  appellant. — The  decree  must  be 
reversed,  the  process  on  which  it  was  grounded  being 
bad,  it  having  been  issued,  as  appears  by  its  date,  before 
any  cause  of  action  had  accrued  to  the  respondent. 

Ball,  J. — The  date  of  the  process  is  immaterial,  as 
it  appears  that  it  was  not  served  till  after  the  cause  of 
action  had  accrued. 

Decree  affirmed. 


RouGHAN,  Appellant — Fetherstonb,  Respondent. 


1842. 

Ettnia 
Summer 
Aaaizesm 


This  was  an  appeal  from  a  civil  bill  decree.     The  action  To  assign  a 

civil  bill  re- 
had  been  brought  below  on  a  civil  bill  replevin  bond  by  the  pievin-bond,  it 

assignee  of  the  Sheriff,  and  the  question  now  raised  was,  as  f^^  the  Sheriff 
to  the  sufficiency  of  the  assignment  executed  by  the  Sheriff  ^^^^^^  the 
to  the  respondent.  K.tiSout 

naming  any 
person  as  assignee,  or   using  any  technical  words  of  assignment.     Sed  quare. 
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1842.  It  appeared  that  the  assignmeDt  was  in  blank,  and  that 

RouGHAM    in  fact  it  consisted  of  nothing  but  the  mere  name  of  the 
FsTHXBBTovB  Sheriff  Written  on  the  back  of  the  replevin  bond,  without 
any  technical  words  denoting  an  assignment. 

Mr«  CuUinan^  agent  for  the  appellant,  submitted  that 
this  was  not  sufficient.  On  a  promissory  note  a  blank 
endorsement  is  sufficient,  but  that  is  grounded  on  the 
usage  of  merchants,  and  it  therefore  furnishes  no  analogy. 
[Ba/f,  J. — Is  there  any  authority  on  this  point?]  I  am 
not  aware  that  the  point  has  ertex  been  raised  before. 

Ball,  J. — On  inquiry  from  the  Sub- Sheriff,  I  find  that 
the  endorsement  on  this  replevin  bond,  is  in  accordance 
with  the  usual  practice  in  this  County.  In  the  absence, 
then,  of  all  authority,  I  shall  not  act  in  opposition  to  the 
usual  practice,  and  shall  hold  that  the  assignment  in  this 
case  is  sufficient.(a) 


(a)  The  section  of  the  statute  (6  &  7  W.  IV.  c.  75,)  which  regulates 
the  mode  of  assigning  a  civil  bill  replevin  bond  is,  the  thirteenth. 

"  And  be  it  enacted,  that  the  bond  so  directed  to  be  given  as  afore> 
said,  shall  be  assigned  by  the  Sheriff  or  his  representative,  to  snch  person 
or  persons  as  the  Assistant-Barrister  shall  direct,  and  such  assignment  skaU 
be  by  an  endorsement  on  the  bond,  which  shall  not  require  any  stamp, 
and  the  assignee  of  such  bond  shall  be  at  liberty  to  sue  in  his  own  name 
upon  or  by  virtue  of  such  bond,  in  the  court  of  the  Assistant-Barrister 
within  whose  jurisdiction  any  one  of  the  obligors  of  such  bond  shaU  re- 
side,  without  regard  to  the  amount  of  the  penalty  of  such  bond,  and  soch 
proceedings  shall  be  taken  against  all  the  obligors  of  such  bond,  or 
against  any  one  or  more  of  them." 

Under  this  section,  it  appears  to  be  a  strong  decision  to  bold,  that  the 
mere  writing  of  his  name  on  the  back  of  the  bond,  is  a  sufficient  assign- 
ment by  the  Sheriff  of  a  replevin  bond.  It  is  to  be  observed,  tJiat  the 
words  used  are  not  (as  in  the  statutes  relating  to  bail  bonds  aadrepleviB 
bonds  in  the  superior  courts)  '*  by  endorsing  the  bond,  which  may  be  done 
without  any  stamp,"  but  the  words  used  are,  *'  by  nn  endorsement  on  the 
bond,  which  shall  not  require  any  stamp."     If  anything,  then,  the  words 
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«« 
«« 


ia  the  6  &  7  W,  IV.  c«  75,  are  stronger  than  in  the  former  acts,  and  yet  184fi. 

under  these  a  technical  form  of  assignment  has  been  always  considered 
necessary,  and  it  has  never  been  even  suggested,  that  a  bare  endorse*     Kouohan 
ment,  such  as  is  made  on  a  promissory  note,  would  be  su£Bcient.  Fbtbbestons 

By  the  4  Arme  c.  16,  s.  20,  (EngOfa)  "  the  Sheriff  or  other  officer,  at 
the  request  and  cost  of  the  plaintiff,  is  to  assign  to  the  plaintiff  the  bail- 
bond  or  other  security,  by  endorsing  the  same,  and  attesting  it  under  his 
hand  and  seal,  in  the  presence  of  two  or  more  credible  witnesses,*'  &c.  In 
Watsong'  Office  of  Sheriff,{b)  the  following  form  of  assig^nment  is  given 
as  the  one  to  be  used  under  that  statute : — 

"  I,  the  within  named  A,  B.,  Esquire,  Sheriff  of  the  county  of  N,, 
"  do  hereby  assign  and  set  over  the  within  written  bond  or  obliga- 
'*  tion,  and  all  benefit  and  advantage  thereof,  unto  J.  S.,  the  plain- 
tiff, in  the  condition  of  the  said  bond  or  obligation  named,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided. — 
'*  Witness  my  hand,  and  the  seal  of  my  office,  this  day  of 
"  18  . 
(Seal  of  office)  "  A.  B.,  esq..  Sheriff." 

Signed,  sealed,  &c.,  [two  witnesses] 
Again,  by  the  11  Geo.  IL  c.  18,  s.  23,  (Eng.)(c)  the  Sheriff  or  officer 
having  authority  to  grant  replevins,  taking  any  replevin  bond  shall  at  the 
request  and  costs  of  the  avowant  or  person  making  cognizance,  assign 
such  bond  to  the  avowant  or  person  making  cognizance,  by  endorsing  tfu 
same,  and  attesting  it  under  his  hand  and  seal,  in  the  presence  of  two  or 
more  credible  witnesses,  &c.  &c.  In  the  same  work((/)  as  that  from 
which  the  last  form  was  extracted,  the  following  form  of  assignment  is 
given  OS  the  one  usually  used  under  the  latter  statute : — 

"  Know  all  men  by  these  presents,  that  I,  A,  B,,  Esquire,  Sheriff 
**  of  the  county  of  iV.,  have  at  the  request  of  the  above-named 
C.  D.,  esq.,  the  avowant,  (or  *'  the  person  making  cognizance") 
assigned  over  unto  him,  the  said  C.  Z>.,  the  replevin  bond,  pur- 
"  suant  to  the  statute  in  such  case  made  and  provided — In  witness 
*'  whereof  I  have  hereunto  set  my  hand  and  seal  of  office,  this  day 
"  of  18  . 
(Seal  of  office)  "  A,  B.,  esq..  Sheriff." 

Signed  and  sealed,  [two  witnesses.] 

These  two  instances  sufficiently  show  what  interpretation  has  been 
put  upon  similar  words  in  similar  statutes,  and  it  is  therefore  not  unrea- 
sonable to  contend,  that  the  section  of  6  &  7  W.  IV.  c.  75,  regulating 
the  assignment  of  civil  bill  replevin  bond,  should  be  construed  in  the 
same  manner  as  the  rule  is  ubi  eadem  est  ratio  idem  est. 

In  the  case  reported  above,  the  Learned  Judge  rested  his  decision 
principally  on  the  ground  that  the  form  then  used,  was  the  usual  fonn, 
but  it  is  going  rather  far  to  hold,  that  a  practice  in  a  single  county 
should  rule  a  legal  question.     Practice  is,  indeed,  evidence  of  law,  but 


(a)  369.  (6)  6  Anne.  c.  10,  8.  18 ;  66  Geo.  III.  c.  53,  •.  5.  (Ir.) 

(c)  Watson's  Office  of  Sheriff,  659.  {d)  36  Geo.  III.  c.  38,  8. 1.  (Ir.) 
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it  is  evidence  onlj,  and  if  erroneoas,  it  should  not  be  suffered  to  orer- 
ride  the  law.  It  is  often  said,  eommwuM  error  facii  jus,  but  if  acted  on, 
there  would  be  no  maxim  more  destructiTe  of  law  than  this.  **  To 
Fjstbbrbtons  ^^'^^^  "P^'^  *^<^^  ^  rule/'  says  I^ord  Krnyon,  3  T.  R.  715,  **  is  to  set 
up  a  misconception  of  law  in  destruction  of  law.** 

Perhaps  the  following  form  of  assignment  would  be  found  sufficient  to 
answer  all  purposes  in  cases  of  civil  bill  replevin  bonds : — 

"  I,  the  within-named  A,  B.,  Esquire,  high  sheriff  of  the  county 
*'  of  N.f  do  hereby  in  pursuance  of  the  order  and  direction  of 
"  CD,,  Esquire,  assistant-barrbter  for  the  said  county,  assign  mod 
"  set  over  the  within  written  bond  or  obligation  unto  J.  5.,  in  the 
"  said  order  named,  pursuant  to  the  statute  in  such  case  made  and 
*'  provided. — Witness  my  hand,  this        day  of  184     . 

"  A.  B.,  High  Sheriff." 


1842. 

Limerick 
Summer 
AtMizee. 

On  an  appeal 
from  a  civil 
bill  dismiss. 
Held,  that  the 
the  attorney's 
affidavit,  in 
which  he  de- 
scribed himself 
as  "attorney 
for  the  plun* 
tiff,"  was  suffi. 
ciently  certain 
without  the 
words  '*  in  this 
cause." 

A  recogni- 
sance in  40s., 
by  a  plaintiff, 
appealing 
from  a  dismiss, 
is  bad. 

Such  a  re- 
cognizance 
cannot  be  con- 
strued to  mean 
40s.  late  cur- 
rency. 


Hennessv,  Appellant — Shanahan,  Respondent. 

IHIS  was  an  appeal  from  a  civil  bill  dismiss.  In  the 
attorney's  affidavit  the  words,  "  in  this  case,"  were  omit- 
ted, and  the  recognizance  was  in  405. 

Mr.  (y Shaughnessy^  for  (he  respondent.  The  appeal 
here  is  informal  on  two  grounds : — First,  the  affidavit  of 
the  appellant's  attorney  is  untechnical,  as  in  the  affidavit 
he  describes  himself  as  the  "  attorney  for  the  plaintiff,"  but 
does  not  add  *^  in  this  cause." (a)  The  statute  requires  the 
affidavit  negativing  delay,  to  be  made  by  the  attorney  for 
the  party  in  the  case  below,  and  it  does  not  appear  here 
that  the  attorney,  who  makes  the  affidavit  for  the 
purposes  of  this  appeal,  is  the  attorney  for  the  plaintiff  in 


{a)  The  form  of  the  affidavit  given  in  the  statute  36  Geo.  III.  e.  25, 
Schedule  E.,  is,  "  E.  F.  attorney  for  the  defendant  [or  plaintiff]  in  thit 
cauee,  maketh  oath,**  &c.,  &c. 
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the  cause  below.     It  is  quite  consistent  with  the  afiEdavit       1842. 
here,  that  he  was  attorney  for  the  plaintiff  below,  though    Hknnesbt 
not  in   this   cause,    but  in  some   other.     Secondly,    the   Sbanahan. 
recognizance  in  this  case  is  in  40^.,  and  that  is  clearly  bad, 
according  to  the  decision  of  Mr.  Baron  Pennefather^  in 
Brennan  v.  Cleary{a)^  the  statute  giving  the  appeal  from  a 
dismiss,  requiring  the  recognizance  to  be  in  405.  Irish. 

Mr.  Boycej  agent  for  the  appellant,  contra. — The 
affidavit  here  is  sufficiently  certain ;  it  is  entitled  in  the 
cause,  and  therefore,  the  word  plaintiff,  in  the  body  of  it, 
must  mean  plaintiff  in  the  cause  it  is  entitled  in.  As  to 
the  objection  to  the  recognizance,  if  the  Court  should  be 
of  opinion  that  it  should  be  in  405.  Irish,  it  will  presume 
that  the  405.  mentioned  in  it,  is  405.  late  currency(6). 

C.  A.  V. 

Ball,  J. — In  this  case  the  first  objection  taken  was, 
that  the  affidavit  is  defective  in  not  stating  that  the  attorney 
who  makes  it,  was  attorney  for  the  plaintiff  in  this  cause. 
My  opinion  is,  that  that  objection  is  not  sustainable. 
It  is  true  that  the  form  given  in  the  schedule  has  those 
words ;  but  I  do  not  think  that  every  departure  from  the 
forms  given  in  the  schedule  is  fatal.  The  8tatute(c) 
merely  directs  that  the  affidavit  shall  be  made  by  the 
attorney  who  appears  for  the  party  at  the  hearing  of 
the  cause.  This  is  a  direction  to  the  Assistant- Barrister ; 
he  knows  who  the'  attorney  is  that  appears  before  him ; 
he  has  ocular  demonstration  of  the  fact,  and  it  is  his  duty 
to  take  care  that  it  is  the  proper  attorney  who  makes  the 


(a)  36  Geo.  III.  c.  25,  s.  31. 

(6)  See  M*Farland,  appellant — Colhoun^  respondent,  ante  624;  and 
Mawniont  appellant — French^  respondent— iin/«  671«  where  such  a  pre- 
sumption was  made  by  Pennefathtr,  B.  and  Torrent,  J. 

(c)   s.  31. 
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18*2.  affidavit.  Besides,  the  title  in  the  margin  here  helps  the 
HjcNNEsflT  affidavit,  and  clearly  shows  that  the  word  plaintiff  in  the 
Shamahan.  body,  must  mean  plaintiff  in  the  cause  in  which  it  is  entitled. 
With  respect  to  the  second  objection,  I  have  consulted 
Baron  Richards,  and  he  agrees  in  the  conclusion  to  which 
I  have  come.  I  think  that  the  decision  of  Baron  Pemufor 
ther,  in  Brennan  v.  Ckanf,  is  conclusive.  The  recogni- 
zance here  is  not  such  a  recogn wnce  as  is  required  by  the 
statute ;  it  could  not  be  sued  upon,  and  I  must,  therefore, 
hold  the  appeal  informal(a). 

Dismiss  affirmed. 


(a)  6e«  Hf^kin»t  appeUant — Lord  Oofcioy,  respondent,  cute  5S6; 
Cufft^  appe]luit — Siretj  respondent,  ante  5Si\  ;  and  CezsAea,  appeUant— 
PhtUn,  respondent,  ante  562,  in  which  the  same  point  was  ruled  in  a 
similar  manner.  See  also  Wynne,  appellant — Flanagan,  respondent, 
ante  586,  per  Crampton,  J.  contra,  and  Appendix  A.  infra. 


1842. 


Limeriek  Parker,  Appellant — DuGGAN,  Respondent. 

Summer 
Aenxea. 

A  reeogni-       J[  HIS  was  an  appeal  from  a  civil  bill  decree. 

lance  of  appeal 
entered  into 
by  a  defendant 

in  a  sum  ex-        The  recognizance  was  in  £5,  and  the  decree  was  for 

eeeding  the         n^    ^      i  i  i 

double  of  the   Jtl.  oS.  debt,  and  costs. 

snm  decreed 
below,  is  bad. 

Mr.  James  Greeny  for  the  respondent,  objected  to  the 
recognizance  as  being  too  large. 


Mr.  (ySfutUffknessf/y  for  the  appellant. 
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This  case  Is  distinguishable  from  tlie  former  in  thiS)  ^  1842, 
that  the  statute  defined  the  sum  to  be  40s*  in  cases  of 
appeal  by  a  plaintiff^  and  there  couM  be  no  departure  from 
the  statute ;  bat  in  cases  of  appeal  by  a  defendant,  the 
statute  only  requires  the  recognizance  to  be  in  double  the 
sum  decreed,  showing  the  intention  of  the  legislature  to 
be,  that  the  plaintiif  should  have  a  security  in  a  sum  not 
less  than  that  amount.  The  recognizance  being  in  more 
than  double  the  sum  decreed  only  increased  the  security. 
The  respondent  has  no  right  to  compldn  that  the  appellant 
has  giren  him  a  larger  security  than  was  necessary. 

Ball,  J. — I  cannot  perceive  any  solid  distinction 
between  this  case  and  the  last ;  and  I  must  therefore  rule 
this  case  in  the  same  way.  Civil  bill  recogpuzances  are 
mere  creatures  of  the  statutes,  and  consequently  in  order 
to  be  valid  they  should  follow  strictly  the  provisions  of  the 
statute.  It  is  true  that  the  section  of  the  act,  under 
which  the  present  recognizance  is  taken,  does  not  specify 
any  particular  sum  in  which  recognizances  are  to  be,  but 
only  requires  that  they  should  be  in  double  the  amount 
decreed.  That,  however,  does  not  afford  a  ground  for  a 
distinction,  because  the  well  known  rule  of  law  is,  id  cer-- 
turn  est  quod  certum  reddi  potest.  With  respect  to  the  argu- 
ment, that  this  objection  is  not  open  to  the  respondent 
for  that  he  is  benefitted  by  the  error,  if  error  it  be, 
I  cannot  agree  with  it.  In  my  opinion  a  party  is  at  liberty 
to  take  advantage  of  every  departure  from  legal  forms,  no 
matter  whether  the  particular  departure  be  of  detriment 
or  of  service  to  him(a).  Besides,  if  the  view  I  take  of  this 


(a)  This  'principle  is  dewly  MlabUihed.  In  Goothoin  ▼.  Ntwian, 
1  Levinz.  130,  it  was  moved  in  arrest  of  judgment  by  the  defendant,  in 
an  action  of  debt  again&t  him  vs  hctr,  that  the  acti6n  was  in  the  detinei 
onlj.      To  this  it  was  answered,  that  this  objection  was  not  open  to  him. 
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1842. 

Parker 

u. 

DCOOAN. 


recognizance  be  correct,  the  respondent  has  not  been 
benefitted  by  it,  because  it  being  bad  he  could  not  sue 
upon  it.  I  must  therefore,  for  the  reasons  I  have  stated, 
yield  to  the  objection,  and  affirm  the  decree. 

Decree  affirmed(a). 


imaamueh  a$  that  it  was  for  his  benefit  The  Court,  however,  ruled  that  it 
wot  open  to  him,  and  that  the  objection  was  good,  and  accordingly  they 
arrested  the  jadgment.  So  in  Ronayne  y.  ISiioti,  ante  215,  it  was  held 
that  the  Sheriff,  who  was  the  defendant  in  that  action,  might  object  to 
have  the  case  tried  bj  a  Sheriff's  jury,  and  might  insist  npon  haiing  it 
tried  by  a  Coroner*s  jury,  though  it  was  the  plaintiff  alone  who  oonld  be 
damnified  by  having  it  tried  by  a  Sheriff's  jury.  See  Appendix  A.  E 
infra, 

(a)  This  point  was  ruled  in  a  similar  manner  by  Mr.  Baron  Richrdt 
and  Mr.  Justice  Ball,  in  several  other  cases  on  this  Circuit.  See 
Sv&van,  appellant — Grey,  respondent,  imfra  706,  and  the  cases  there 
cited See  also  Appendix  A. 


1842. 

lAmerick 

Summer 

Aeeizee, 


HooAN,  Appellant — Flaherty,  Respondent 


Appeals  from  IHIS  was  an  appeal  from  a  civil  bill  dismiss. 

decrees  or  dis- 


On  being  produced  it  appeared  that  the  recognizance 


misses  pro- 
nounced in 
eountiee  of 

Slt'^e'Hl  wasasfoUows:- 

sizes  for  the 

county  in  which 

the  counties  of  **  No.  54. — County  of  Limerick, 

the  cities  are  to  wit. 

Patrick  Hogan,  of  i?ocAe-st.,  in 
the  city  of  Limerick,  shopkeeper. 

Plaintiff: 

Denie  Flaherty,  of  Croome,  in 

said  County,  Esquire, 

Defendant. 


"  Patrick  Hogany  of  2fcci^ 
"  street,  in  the  city  of  lAm- 
"  ricky  shopkeeper,  acknow- 
*'  ledges  himself  to  be  io- 
*^  debted  to  the  plaintiff  in 
**  the  sum  of  40s.,  late  cur- 

**  rency,  &c.,  &c.     The  condition  of  the  foregoing  recog- 

<*  nizance  is  such,   that  if  the  pluntiff  do  prosecute  bis 

«  appeal  to  the  dismiss  in  this  cause,  at  the  next  general 
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*^  Assizes,  to  be  holden  in  and  for  the  county  of  the  city  of       ]842. 


^^  Limerick,  and  pay,"  &c.  Hooan 

V, 
FLABBBTr. 

The  agent  for  the  appellant  objected  to  this  recogni- 
zance as  being  informal,  it  being  to  prosecute  the  appeal 
at  the  Assizes  for  the  county  of  the  city  of  Limerick^ 
whereas  it  ought  to  have  been  to  prosecute  the  appeal  at 
the  Assizes  for  the  county  of  Limerick. 

Ball,  J. — The  question  in  this  case  depends  upon  two 
sections  of  the  statute(a),  the  twenty-ninth  and  fifty-third. 
The  twenty-ninth  section  enacts,  that  it  shall  be  lawful 
for  any  person  who  shall  feel  himself  aggrieved  by  any 
decree  or  dismiss  of  an  Assistant- Barrister,  ^'  to  appeal 
**  therefrom  to  the  Judges  of  Assize  for  the  respective 
**  county  where  such  decree  or  dismiss  shall  have  been 
**  pronounced ;"  and  the  fifty-third  section  enacts,  that  for 
the  purposes  of  that  act,  the  city  of  Limerick  should  be 
considered  as  part  of  the  county.  In  the  prer>ent  case, 
therefore,  I  must  consider  the  dismiss  pronounced  by  the 
Assistant- Barrister  as  a  dismiss  pronounced  in  the  county 
of  Limerick.  The  recognizance  then  to  prosecute  the 
appeal  at  the  Assizes  for  the  county  of  the  city  of  Limerick 
does  not  comply  with  the  requisites  of  the  twenty-ninth 
section;  and  my  opinion  is,  that  I  have  no  jurisdiction  to 
try  this  case.  It  is  true  that  both  Judges  of  Assize  are 
competent  to  try  the  county,  and  the  county  of  the  city 
business ;  and  that  it  is  but  for  convenience  that  we  divide 
them.  On  the  other  hand,  however,  both  Assizes  are,  in 
point  of  law,  distinct — each  are  held  separately,  and  may 
be  held  at  separate  times.     I  cannot  therefore  hold  that 

(a)  36  Geo.  III.  c  25. 

»  •  -. 
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I842L 


Flabbbtt. 


the  present  reoogntsaftce  b  good  under  the  statnte.  I  must 
consequently  affirm  the  dismiss  ;  but  as  the  point  is  a  new 
one,  I  shall  not  give  costs. 


Dismiss  affirmed  without  costs. 


1842. 

Limerick 
Summer 
Aeeizes. 

Under  the  2 
Geo.  1.0. 11, 
a  process  and 
a  ciyil  bill  are 
two  distinct 
documents, 
and  therefore 
in  cases  of 
original  civil 
bills  before  the 
going  Jadge  of 
Assize,  it  is  ne- 
oessar  J  to  hie 
a  civil  bill  with 
the  Registrar, 
and  it  is  not 
sufficient  to 
enter  the  case 
with  him  in 
the  usual  way, 
and  lodge  a 
copy  of  the 
process. 

Where  no 
civil  bill  has 
been  filed  the 
case  will  be 
dismissed,  and 
the  court  has 
no  discretion, 
but  must 
award  the 
defendant 
costs. 


Ryan  v.  English. 

This  was  an  original  civil  bill  before  the  going  Judge 
of  Assize,  to  recover  double  the  value(a)  of  six  cows,  alleged 
to  have  been  sold  irregularly,  under  a  civil  bill  decree. 

The  process  was  as  follows : — 


'*  JohoHMa  Bftm^  of,  &o.,  midow, 

Plaintiff: 

Jawiee  Englieh,  of,  &c.,  farmer. 
Defendant. 


•« 


By  the  Lords  Jostieea  of 
Assize  for  the  Munster  Circuit" 


•< 

M 
(( 
•« 
l< 
C( 
« 

<( 
« 
«« 
4t 
«( 
«l 


"  The  defendant  is  her#bj  re. 
quired  personally  to  appear  be- 
fore the  next  going  Judge  of  Assize  for  the  Munster  Circuit,  at  an 
Assizes  to  be  holden  in  the  Conrt-Honse,  Limerick,  in  and  tat  tb* 
county  of  Limerick,  on  the  seventh  day  of  July  next,  at  the  hour  of 
10  o*clock  in  the  forenoon  of  said  day,  to  answer  the  plaintiff's  bill  for 
the  sum  of  £120,  being  double  the  value  of  six  cows,  the  property  of 
the  plaintiff,  sold  by  the  defendant  in  tho  veoth  of  February  last,  is 
the  town  of  Kilfinnany  in  the  county  of  Limerick,  under  colour  of  s 
civil  bill  decree  obtained  by  defendant  against  plaintiff,  and  one 
Mickae9  i?yan,  her  son,  and  which  vatd  cows  were  sold  the  samp  daj 
they  were  seized,  under  said  deeree,  wHhiQut  any  due  or  legal  notice 
having  been  given  for  the  sale  of  same,  and  which  said  cattle  were 
sold  by  said  defendant  without  first  causing  a  notice  in  writing,  enti- 
tled in  said  cause  ia  said  oivil  biU  deoree  meatioBed,  under  which  saise 
were  seized,  of  the  time  and  place  intended  for  the  sale  of  same,  te 
be  posted  four  days  previous  to  said  sale  in  the  next  market  town,  at 


(o)  Under  the  31  Geo.  III.  c.  31,  s.  3. 
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*'  the  amal  place  of  posting  pnUio  notices,  or  in  defanlt  thereof  the         1843. 
"  said  Justices  will  proceed  as  to  justice  shall  i4[>pertain.  '^      Rt  aiT 

"  Dated  this  8th  day  of  June,  1842.  Engusu. 

"  Signed  on  behalf  of  the  plaintiff, 

•*  H.  Synan,  attorney.  "  John  Sherlook^ 

**  Register  to  Judge  BaU,** 

It  appeared  that  this  process  had  been  entered  with  the 
Registrar  in  the  same  way  as  the  civil  bill  appeals  usually 
were,  and  that  a  copy  of  it  had  been  left  with  hinii  but 
that  no  other  document  whatever  was  lodged. 

Mr.  Colman  M,  CfLogKlen^  for  the  defendant. 

.     This  case  must  be  dismissed  as  no  civil  bill  has  been 
filed  by  the  plaintiff.     The  statute(a)  under  which  this 
case  is  tried  is  conclusive  on  the  point.     The  second  sec- 
tion enacts,   ^'  that  if  the  plaintiff  shall  not  file  his  bill 
within  twenty-four  hours  after  the  return  of  the  process/' 
then  the  Judge  before  whom  the  case  is  tried  shall  dismiss 
it  with  costs.  Here  no  civil  bill  has  been  filed,  and  two  days 
have  elapsed  since  the  Assizes  commenced.  [Ball,  J. — The 
plaintiff  here  has  lodged  a  copy  of  the  process  with  the 
Registrar,  and  is  not  that  sufficient  ?]     Certainly  not,  for 
the  statute  by  which  this  case  is  to  be  regulated  clearly 
shows  that  a  civil  bill  and  a  process  are  perfectly  distinct 
documents.     The  first  section  gives  power  to  the  Judges 
to  hear  cases,  not  exceeding  a  certain  amount,  *^  by  an 
English  bill  or  paper  petition  in  English  f*  and  the  second 
section  directs  them  to  issue  ^  a  summons  or  procesif*  under 
their  hands,  ^  wherein  shall  be  expressed  the  plaintiff  and 


(a)  2  Geo.  L  c.  II. 
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\b42,  **  defendant's  name,  and  cause  of  action,  and  the  day  and 
**  place  of  appearance,  which  process  shall  be  made  retum- 
*^  able  the  first  or  second  day  of  every  Assizes  as  they 
**  shall  direct ;"  and  it  then  enacts  ^*  that  no  cause  shall  be 
*^  heard,  or  decree  pronounced  upon  such  petition  or 
**  English  billj  until  it  shall  be  proved  in  open  court, 
*^  that  the  defendant  was  personally  served  with  such 
*^  summons  or  process"  in  manner  therein  directed.  The 
judges  are  then  authorised  '^if  a  defendant  shall  not  appear 
"  after  service  of  such  summons  or  process,**  to  hear  the 
case  and  decree  for  the  plaintiff,  *^  or  dismiss  his  ^  or 
*^  petition,**  as  they  shall  think  right ;  and  if  the  defendant 
appears,  but  ^*  the  plaintiff  shall  not  file  his  bill  within 
*^  twenty-four  hours  after  the  return  of  the  process,**  then 
they  are  empowered  ^*  to  dismiss  the  said  defendant,  and 
award  him  costs." 

Mr.  Christopher  Coppinger,  contra, — A  process  and  a 
civil  bill  are  one  and  the  same.  [Ball,  J. — I  cannot 
agree  with  you.  It  is  demonstration  that  two  distinct 
documents  are  contemplated  by  the  Act.]  At  least  the 
document  lodged  with  the  Registrar  will  be  considered  a 
dvil  bill,  or  paper  petition.  [Ball,  J. — I  cannot  hold  so. 
It  is  plain  that  the  document  lodged  is  only  a  process,  and 
not  a  petition^]  Under  the  36  Geo.  III.  c.  25,  filing  a  dvil 
bill  has  never  been  considered  necessary.  Besides,  where  is 
such  a  bill  to  be  filed,  and  what  should  be  its  form  ? 

Ball,  J. — If  I  had  any  doubt  on  this  question,  I  should 
reserve  it  for  the  Judges,  but  I  can  see  no  doubt.  It  is  in 
my  opinion  impossible  to  read  the  statute  without  seeing 
that  the  legislature  has  taken  a  distinction  between  an 
English  bill  and  a  process.     The  eighth  section,  in  my 
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opinioDy  b  conclusive  on  the  point  That  section  regulates 
the  several  fees  to  be  taken  under  the  Act ;  and  amongst 
them  is,  **  to  the  attorney  for  signing  the  process^  drawing, 
**  signing,  and  entering  the  bitty  two  shillings  and  six- 
**  pence/'  showing  clearly  that  a  process  and  a  bill  are 
two  distinct  documents.  I  must  therefore  dismiss  the  case 
since  no  bill  has  been  filed.  As  to  where  a  bill  should 
be  filed,  it  appears  to  me  that  the  statute  means  it  to  be 
with  the  Registrar.  With  respect  to  its  form,  that  could 
be  easily  settled. 


1842. 


Mr.  CfLoghkn  applied  for  costs. 


Mr.  CoppinffeTf  contra. 


Ball,   J. — The  statute(a)  is  imperative.     I   have  no 
discretion,  but  must  dismiss  this  case  with  costs. 

Dismissed  with  costs(ft). 


(a)  3  Geo.  I.  c.  11,  8.  3. 
(6)  It  would  appear  that  mil  bills  for  double  the  Talue  of  cattle, 
taken  under  a  civil  bill  decree  and  sold  contrary  to  the  31  Geo.  III. 
c.  31,  s.  3,  should  be  brought  before  the  going  Judges  of  Assize  and  not 
before  the  Assistant-Barristers—^/larif  t.  McDonnell,  I  C.  k  Dix.  C.C. 
128 ;  Pilkington  r.  Scoti,  lb.  400.  But  see  Palmer  y.  Kenxie,  ante  673, 
n.  (a;. 
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1842. 


Idmerick  MoRAN,  Appellant — CussBN,  Respondent. 

AuizeM, 

JJ*J^^"J^^^ThIS  was  an  appeal  from  a  renewal  on  notice.    The 
recognixance,  number  of  the  recoraizance  corresponded  with  the  number 

and  an  onus-  °  ' 

sion  to  fill  it    of  the  decree  for  renewal,   hut  not  with  the  number  of 
up,  or  a  ya. 

nance  in  it      the   original  decree. 

from  the  num- 
ber of  the  de- 
material.  Mr.  (yShatiffhnessjfi  for  the  respondent,  objected  to  the 
recognizance  as  being  informal  on  this  ground,  and  cited 
Odell^  appellant — Hayes^  respondent(a),  to  show  that  the 
number  of  a  recognizance  is  material. 


C.  A.  V. 

Ball,  J. — I  have  read  the  case  referred  to  with  great 
attention,  but  I  regret  to  say  that  I  cannot  follow  that 
decision.  In  the  case  before  Baron  Lefroy^  he  held  the 
omission  of  a  number  in  the  recognizance  fintal.  Here 
there  is  a  number  in  the  recognizance,  but  my  decision  is 
not  affected  by  that,  for  I  have  eome  to  the  conclusion  that 
a  number  is  not  necessary  to  the  validity  of  a  recognizance. 
That  conclusion  I  have  come  to  on  very  simple  grounds. 
There  is  no  direction  in  the  statute  as  to  the  person  by 
whom,  or  the  manner  in  which,  the  number  should  be  filled 
up.  The  statute  does  not  say  whether  it  is  to  be  filled 
up  by  the  Clerk  of  the  Peace,  or  by  the  attorney  for 


(a)  Ante  510. 


SUMMER  ASSIZES,  6  VICT.  707 

the  party,  or  whether  it  should  correspond  with  the  number  1842. 
of  the  decree,  or  with  the  number  of  the  appeal ;  or  if 
there  are  two  decrees,  (as  here)  whether  it  should  corres- 
pond with  the  number  of  the  original,  or  the  number  of 
the  renewed  decree.  Under  these  circumstances — the 
statute  being  altogether  silent  on  the  subject — I  am  called 
upon  to  rule  that  the  number  in  the  recognizance  should  be 
filled  up,  and  that  if  not  filled  up,  or  if  wrongly  filled  up, 
that  the  appeal  is  irregular;  that  is,  to  hold  that  it  is 
necessary  to  do  that  which  the  Act  gives  no  power  to  do, 
and  affords  no  means  of  knowing  how  to  do.  I  regret,  as  I 
have  said  before,  that  I  feel  myself  obliged  to  differ  from 
Baron  Lefroy^  and  I  regret  it  the  more,  as  he  appears  to 
have  given  the  subject  great  attention,  and  to  have  delivered 
a  well-considered  judgment.  It  often  happens  that  where 
an  Act  is  silent  as  to  the  mode  of  doing  a  particular  thing, 
practice  may  be  resorted  to,  to  supply  the  omission.  But 
here  there  could  be  no  practice  on  the  point,  as  before  the 
36  Geo.  III.,  (the  Act  which  gives  the  form  of  recog- 
nizances,) there  were  no  Assistant-Barristers.  On 
the  whole  of  the  case,  then,  I  have  come  to  the 
opinion  that  the  number  forms  no  part  of  the  recognizance, 
and  that  no  objection  can  be  taken  to  a  recognizance  on 
the  ground  of  the  omission  of  its  number,  or  of  any 
variance  between  its  number  and  the  number  of  the  decree. 

Objection  overruled(fl). 


(a)  See  Fhodj  appellant— O'^Aea,  respondent,  (2  C.  &  Diz,  498.) 
where  it  was  held  by  Chief  Justice  Doherty,  that  a  number  is  not  ne- 
cessary to  a  recognizance.  See  also  Nolan,  appellant — Nolan,  respondent, 
(ante  671,)  where  the  same  point  was  ruled  in  a  similar  manner  by  Mr. 
Justice  Torrent.  But  see  Odell,  aj^Uant^  JTiayes,  respondent,  (ante 
510)  per  Lefroy,  B. ;  and  Nolan,  appellant — Shaw,  respondent,  (2  Leg. 
Rep.  196,)  per  Pennejather,  C.  J.  contra. 
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Sullivan,  Appellant — Grbt,  Respondent. 

1842. 
TraUe  Sum-   1  HIS  was  an  appeal  from  a  civil  bill  decree.     The  decree 
was  for  £1  1$.  6<f.y  debt  and  costs,  and  the  recognizance 

Areeognis- 

Aooe  of  appeal  was  in  £4. 

entered  into  bj 

a  defendant* 

on  a  cWil  bill         ._,  f        \  i  t  •  i  « 

appeal,  under      The  agent  for  the  respondent  objected  to  the  recog- 
III.  0.  25,  8.  nizance,  as  being  in  more  than  double  the  amount  decreed. 

29,  in  a  snm 
exceeding  the 

•nm  devoid*       RicHARDS,  B — Judge  Ball,  when  in  Limerick,  gave  to 

below,  Ib  bad.  (||[g  point  gpreat  consideration,  and  came  to  the  conclusion 

that  such  a  recogpiizance  as  the  present  is  bad.     In  his 

decision  I  fully  concur,  and  I  must  therefore  affirm  this 

decree. 

Decree  affirmed  (a). 

(a)  It  is  now  a  vexaia  qiuutio,  whether,  npon  a  ciril  bill  appeal  fhmi  a 
decree  or  a  dismiss,  a  recognisance  which  exceeds  in  the  one  case  the 
double  of  the  amount  decreed,  and  in  the  other,  the  sum  of  40s.  Jrisk, 
is  Toid  or  not?  The  sUtute  36  Geo.  III.  c  25,  s.  29,  which  gives  the 
power  of  appeal  from  the  Assistant-Barrister^s  court,  directs  that  s 
defendant,  on  appealing,  shall  enter  into  "a  recognizance  of  doable 
the  sum  decreed,  with  sufficient  bail  to  pay  the  sum  decreed  against 
him,  with  costs,**  before  the  Assistant-Barrister,  and  that  a  plaintiff 
shall  enter  "  into  a  recognizance  in  the  sum  of  40s.  conditioned  to  psy 
*'  such  costs  as  shall  be  awarded  against  him  on  such  appeal.**  Upon 
this  section  it  has  been  held,  that  when  the  recognizance  exceeds  the  dou- 
ble of  the  sum  decreed,  it  is  bad,  by  Mr.  Justice  Burton(a)  ;  Mr.  Baron 
Pinne/ather{b) ;  Mr  Baron  RickardM^c) ;  Mr.  Baron  Lefivy(d) ;  Mr.  Justice 
Torreni(e) ;  Mr.  Justice  BaU{f\  and  Mr.  Serjeant  Grteneig).  On  the 
other  hand  it  has  been  held  that  such  excess  does  not  vitiate  a  reoogni- 


«• 


(a)  See  Hopkins,  appellant — Lord  Galmoy,  respondent,  ante  3S8. 

(b)  Er§kin€,  appellant— Xan^,  respondent,  S  Or.  ft  Dlx,  480. 
(e)  SnUiffan,  i4>peUant— Grey,  respondent,  anU  70S. 

(<f)  Not  reported,  bat  refeired  to,  tiwfe  689. 
(e)  Huffhe§,  appellant— iJiyAet,  respondentt  OMte  €69. 
(/)  Parker,  appellant  ..Puffgan,  respondent,  anU  697. 
(p)  Keams,  appellant — Roiand,  respondent,  ante  691. 
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imnce,  by  Chief  Justice  Pennefaiher(d)  ;  Chief  Justice  Doherty{b)  ;  Mr.  IA4Q 

Justice  Crampt<m(jc\  and  Mr.  Justice  Perrin{d),     As  yet  Chief  Baron  >. y      ,  • 

Brady  and  Mr.  Justice  Jackson  have  expressed  no  opinion  on  the  point.      Sullxyait 
On  the  subject  of  recognizances  upon  appeals  from  dismisses,  a  similar         _  ^* 
diversity  of  opinion  prevaUsfe),  and  consequently  in  this  state  of  the 
authorities,  the  question  must  be  considered  as  still  open  to  discussionC/). 

The  ground  upon  which  the  majority  of  the  Judges  have  decided  that 
a  civil  bill  recognizance  of  appeal  is  bad,  if  it  exceeds  on  an  appeal  from 
a  dismiss  the  sum  of  40s.  Irish,  and  on  appeal  from  a  decree  the  double 
of  the  sum  decreed,  is  simply  this ; — that  these  recognizances,  being 
mere  creatures  of  the  statute,  in  order  to  be  valid,  they  should  strictly 
pursue  the  provisions  of  the  statute.  On  the  other  hand,  the  Judges 
who  are  in  the  minority  contend,  that,  though  technically  speaking  the!>e 
recognizances  may  be  bad  under  the  statute,  yet  that  they  are  good  and 
valid  recognizances  at  common  law,  and  can  be  sued  upon  as  such,  inasmuch 
as  that  the  Assistant  Barristers*  Courts  are  Courts  of  Record, (^)  and  that 
consequently  the  Assistant-Barristers,  as  Judges  of  a  Court  of  Record, 
have  an  inherent  power  to  take  recognizances. 

How  far  this  latter  position  is  warranted  by  the  authorities,  may  be 
seen  from  the  cases  on  this  subject  collected  in  Appendix  A  It  is 
assuredly  true,  that  if  it  be  the  fact,  that  Assistant-Barristers,  as  Judges 
of  a  Court  of  Record,  have  an  original  and  common  law  power  to  take 
recognizances  independently  altogether  of  the  statute(A) ;  the  statute 
being  only  in  the  affirmative,  does  not  take  away  from  them  that  original 
power.  But,  though  this  may  bo  the  case,  it  is  by  no  means  so  clear 
that  Civil  Bill  recognizances  variant  from  the  statute,  are  good  and  valid 
securities  which  may  be  sued  upon.  The  statute(t)  exempting  civil  bill 
recognizances  from  stamp  duty,  only  exempts  those  which  the  Assistant- 
Barrister  has  power  to  take  under  the  statute,  and  has  no  reference  to 
those  which  he  has  power  to  take  at  common  law.  A  civil  •bilUcommon- 
law  recognizance  therefore,  in  order  to  be  sued  upon,  would  seem  to  re- 
quire a  stamp.  Again,  it  is  extremely  questionable,  whether  a  common  law 
recognizance  can  be  sued  upon  until  it  b  enrolled,  Gfynn  v.  Thorpe^j) ; 
and,  if  this  be  so,  how  can  a  civil-bill-common-law  recognizance  be  sued 
upon,  for  where  can  it  be  enrolled  ? 

Admitting,  however,  for  the  sake  of  argument,  that  Assistant- 
Barristers  have  power  at  common  law  to  take  recognizances,  and  that 
these  are  good  and  valid  securities,  %vhich  can  be  sued  upon,  the  ques- 
tion still  remains,  is  a  common  law  recognizance  sufficient  for  the 
purposes  of  a  civil  bill  appeal  ? 


(a)  Richarda,  nippeUBni^Richards,  respondent,  antt  697. 
(h)  Not  reported,  bat  referred  to,  ante,  686. 

(c)  Keelan,  appeUant — M'Mahon^  respoudent,  ante,  6S5. 

(d)  Not  reported,  but  referred  to,  ante  689. 

(e)  See  Henneseey,  9,'ppenaixt^Shanahan,  respondent,  ante,  698,  sad  the  osssi 

tlierecited. 
(/)  The  cases  on  the  tnlject  have  been  ooUeoted  with  great  industry  in  a  note  to 

Crawford  &  Diz,  2.  608. 

Cy)  86  Geo.  III.  c.  «5. 8. 16.    (A)  86  Geo.  Uh  o.  78.  s.  29.    (t)  86  Geo.  IIL  a  86. 
O)  1  B.  *  Aid.  168;  and  see  Ab6ar<-#  Beporta,  878;  8  L.  B.  N.  RUf ;  and  8 

8. 1.  n.  (6). 
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1842.  The  sUtate  directs,  that  all  proceedings  in  the  court  below  shill  be 

T      *  stayed,  if  a  party  appeals  according  to  the  manner  therein  mentioned. 

^^  Among  other  formnlas,  it  is  required  that  a  party  appealing  shall  enter  into 

Obbt.         ik  certain  recognizance.     What  species  of  recognisance  does  the  statute 

require  ?  Is  it  a  statutable  recognizance,  or  a  common  law  recognizance  ? 

"  I  own**  says  Mr.  Justice  Crampton,  in  Kedan  ▼.  JktMahonXo)  "that 
"  if  we  are  to  take  a  strict  technical  view  of  the  subject,  no  Judge  can 
"  deny,  that  a  recognizance  of  appeal  ought  to  be  according  to  the  strict 
*'  terms  of  the  act."  If  then,  as  that  learned  Judge  lays  down,  a  recog- 
nizance of  appeal  ought  to  be,  according  to  the  terms  of  the  statute,  can 
an  appeal  be  good  where  a  recognizance  is  yariant  from  its  terms?  It 
is,  indeed,  argued  that  the  object  of  the  legislature  was,  merely  to  give 
the  respondent  a  security  for  the  amount  of  his  decree ;  and,  it  is  asked, 
has  not  the  respondent,  by  a  common  law  recognizance,  substantially 
the  same  security  as  he  would  have  by  a  statutable  recognizance ;  and 
how,  therefore,  is  ho  damnified  ?  That,  indeed,  may  be  true ;  but,  that 
M  not  the  question.  The  question  is  not,  is  the  respondent  injured  bj 
having  a  common  law  recognizance  as  his  security,  in  place  of  a  statu- 
table recognizance ;  but  the  question  is,  are  the  formulas  required  b j 
the  statute  on  a  civil  bill  appeal  complied  with,  by  a  party  entering  into 
a  common  law  recognizance  before  the  Assistant-Barrister  ? 

The  5  &  6  Wm.  III.  c.  3,  s.  2,  (Eng.)  enacted  that  no  certiorari,  on  the 
part  of  the  defendant,  to  remove  a  cause  from  the  Sessions,  should  be 
allowed,  unless  the  party  removing  it  entered  into  a  recognizance  in 
twenty  pounds,  to  try  the  cause  at  the  next  assizes,  &c.  In  the  Kny 
V.  Ewerijb),  an  indictment  had  been  removed  from  the  Sessions,  and  a 
recognizance  had  been  entered  into  for  forty  pounds.  On  a  teirt 
facias  on  this  recognizance,  it  was  contended  that  it  was  void, 
having  been  entered  into  for  more  than  the  sum  prescribed  by  the 
statute.  Holt,  C.  J. — "  This  recognizance  is  good  at  common  law. 
Before  the  statute  any  Judge  might  take  a  recognizance,  and  the  power 
is  not  taken  away  from  them  ;  but  if  a  recognizattce  be  not  according  to  the 
statute,  which  is  in  twenty  pounds,  the  certiorari  wiB  be  no  supersedeas.* 

If  this  case  be  law,  it  assuredly  rules  the  present  question.  If  a  eertio^ 
rari  is  not  a  supersedeas,  unless  the  recognizance  which  accompanies  it 
strictly  pursues  the  statute ;  neither  can  a  civil  bill  appeal  be  good, 
unless  it  be  accompanied  with  a  statutable  recognizance.  It  may  indeed  be 
said  that  the  observation  of  Lord  Holt  is  but  an  o6tfer  dictum,  and  this  is 
true ;  but  nevertheless  it  is  the  dictum  of  a  great  authority,  and  therefore 
entitled  to  great  respect  i  and  moreover  it  has  been  followed  by  Bfr. 
Serjeant  Bawkins{c),  Chief  Baron  Qmyn{d),  and  Mr.  Baeon{e),  and  has 
never  yet  been  overruled  or  doubted. 

On  the  whole,  then,  it  would  appear  that  if  a  recognizance  varies 
from  the  amount  prescribed  by  the  statute,  the  appeal  is  bad.  The 
point,  however,  is  one  of  importance,  and  as  it  is  now  a  oexata  qumstio, 
it  has  been  thought  advisable  to  reprint  some  of  the  authorities  upon  the 
subject,  and  they  will  be  found  collected  infra  Appendix  B. 


(a)  Ante  591^.  (ft)  S  Salk.  664.— See  also  Appendix  ▲,  ii.  infra, 

(c)  %  Hawk.  a.  0. 37.  •.  SS.    (d)  Dig.  Tit.  CerOoraii.  B. 

(e)  Ab.  Tit  Certiorari.  D. 
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1842. 
Anonymous.  dork 

Smnmer 
Auizes. 

JL  HIS  was  an  appeal  firom  a  civil  bill  decree.  Qiuere^ Whe- 

ther a  civil 
bill  repleTin^ 
rm  .        .        ,  .  1      ,  ,  1  /.    1     nnder  the  6  fc 

Ihe  question  in  this  case  arose  on  the  1 1th  sec.  of  the  7  Wm.  IV.  0. 
6  &  7  Wm.  IV.  c.  75.     That  section  provides  that,   in  be'maintained 
case  the  person  on  whose  behalf  the  distress  may  be  made,  person  who   ^ 
shall  reside  out  of  the  jurisdiction  of  the  Assistant-Barrister,  Sew  "a^^the" 
service  on  the  person  making  the  distress  shall  be  deemed  ^andlordreside 
good  service  on  the  former.     This  section  omits  to  provide  jirwdiction. 
for  two  cases :  first,  where  the  landlord  distrains  in  person, 
and  resides  out  of  the  jurisdiction ;  and  secondly,  where 
the  person  making  the  distress  on  behalf  of  the  landlord, 
as  well  as  the  landlord  himself,  reside  out  of  the  jurisdiction. 


The  present  case  was  within  the  latter  class  of  facts, 
and  it  was  therefore  contended,  that  no  civil  bill  in  replevin 
could  be  maintained,  the  Assistant-Barrister  having  no 
jurisdiction  in  such  case. 

Ball,  J. — My  impression  is,  that  this  is  a  cams  amit^ 
sus  in  the  Act.  I  shall,  however,  consider  the  point 
before  I  decide  it. 

The  case  afterwards  went  off  on 
another  point. 
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1642. 


MseU. 


Cork  Anneslet  V,  The  Administrator  of  Crokbb. 

Summer 
Assizes, 

The  schedule    X  HE  question  in  this  case  was,  whether  the  schedule  or 

or  inTentory 

which  is  Teri-  inventory  of  the  intestate's  property,  lodged  by  the  defend- 
▼it,  and  exhi-  ant  in  the  Ecclesiastical  Court,  together  with  the  affidarit 
Ecclesiastical  verifying  the  same,  were  prima  facie  evidence  that  assets  of 
admiQistratOT  *^®  intestate  had  come  to  the  defendant's  hands. 

for  the  purpose 
of  regulating 

the  amount  of      Mr.  J3ewi,  Q.C.,  for  the  defendant.     It  is  now  settled 

the  stamp  on 

the  letters  of   that  the  inventory  exhibited  by  an  administrator  in  the 

administra- 
tion, is  not      Ecclesiastical  Court,  is  no  evidence,  not  even  prima  faeie^ 

/acie evidence  of  his  having  received  assets;  Steam  v.  Milb(a)i   and 

received  this  decision  is  ground  upon  good  sense,  inasmuch,  as  that 

an  administrator  is  bound  to  set  forth  in  his  inventory,  not 

only  what  assets  he  has  received,  but  also  what  he  expects 

to  receive,  without  making  any  allowance  for  debts  due  by 

the  deceased. 

Mr.  Piffoty  Q.  C,  cofUra* — The  stamp  on  letters  of 
administration  is  primd  facie  evidence  of  assets  to  a 
corresponding  amount;  Foster  v.  Blakelock{b).  If  this 
be  so,  d  fortiori,  would  the  inventory,  which  regulates 
the  amount  of  the  stamp,  be  primd  facie  of  some 
assets. 

Mr.  Henny  Q.  C. — Foster  v.  Blakelocky  has  been 
expressly  overruled  by  Mann  v.  Lang(c)*     The  question 


(a)  4  B.  A  Ad.  657.  (6)  5  B.  Ib  C.  328. 

(c)  3  Ad.  ft  £1.  695. 
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to  be  tried  here  is,  what  assets  has  come  to  the  defendant's  ^     ^0*^-     ^ 

T 

hands.     How  can  a  statement  of  assets  which  he  expects    Annkblky 
to  receive,    be    even    primd  facie    evidence  of  having     Cbombr. 
received  any  ? 

Ball,  J. — In  my  opinion,  the  case  of  Steam  v.  MillSf 
is  conclusive  on  the  point.  The  inventory  is  no  evidence 
of  an  administrator  having  received  assets.  It  is  only 
evidence  to  show  that  he  calculated  that  he  would  receive 
some ;  and  we  all  know  that  a  man*s  calculations  often  turn 
out  to  be  erroneous.  Besides,  if  it  were  primd  Jade  evi- 
dence of  assets,  to  what  amount  of  assets  would  it  be 
primd  facie  evidence  ?  Surely  not  to  the  whole  amount 
stated  in  it.  But  if  it  be  once  admitted,  where  is  the 
limit  to  be  placed  ?  On  the  whole,  therefore,  I  think  that 
it  is  safer  to  refuse  to  admit  it  even  as  primd  facie  evidence 
of  assets. 


1842. 


Cork 
Lessee    CoLTHURST  v.    BtRNB.  Summer 

Atsizea. 

In  this  case,  which  was  an  ejectment  for  non-payment  A  Judge  at 
of  rent,   a  certificate  for  immediate  execution  had  been  has  no  power 

to  rescind  an 

granted  on  the  preceding  day.  order  for  im- 

mediate  execu- 
tion, when 

Mr.   Scannett  now   moved  to  set  aside   the  order  for^^^^j^ 
immediate  execution,  on  the  ground  of  its  having  made 
improvidently.     [Ball,  J. — Have  I  any  jurisdiction  to 
do  so].     A  Judge,  like  a  Court,  has  always  jurisdiction 
to  rescind  his  own  acts. 
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1842.  Ball«  J.     I  liave  looked  into  the  Act  of  Parliament, 


V. 


CoLTRURST   aad  my  present  impression  is,  that  I  have  no  jurisdiction 

V. 

Btbne.  to  rescind  an  order  for  inmiediate  execution  when  once 
granted.  If  the  order  should  not  have  been  made,  you 
must  apply  to  another  place.  You  have  lapsed  your  time 
to  objecting  to  it  here,  and  I  have  now  no  power  to  aid 
you. 

Application  refused(a). 

(a)  For  the  practice  on  grmating  certificates  for  immediate  ezeentioo 
in  cases  of  ejectment,  see  ante  683,  n.  (a). 


^^ r— ^ — ^  DuANE  r.  Walsh,  Executor  of  Walsh. 

Cork  iSummer 
Aiiizet, 

Anezecntor  is  X  HIS  was  an  action  of  assumpsit,  against  the  defendant 

not  entitled,  in 

an  action         as  executor  of  her  husband. 

against  him  by 
a  creditor  of 

to^get^CTwSt  I^  ^^^  course  of  the  plaintiff's  case,  a  question  having 
a'pleS^ofl^JLc  arisen  as  to  certain  leaseholds  the  property  of  the  deceased, 
folTr^^^lch  ^^^^^  *^®  plamtiff  sought  to  charge  the  defendant  with,  as 
heJias^aidfor^ge^s  in  her  hands,  it  was  objected,  that  under  the  cir- 

lands  of  the 

deceased,         cumstance    they   were    but    equitable    assets,    and  after 

which  are 

but  equiu-      argument  the  Court  ruled  accordingly,  and  that  she  could 

ble  assets  in  .        .  i      •  i     i  •     ^i 

his  hands.        not  be  charged  with  them  m  that  action. 


In  the  course  of  the  defendant's  case,  she  in  turn  sought 
to  get  credit  for  the  rent  she  had  paid  for  these  lands. 

Mr,  Henn,  Q.C.  (with  whom  were  Mr.  Collins^  Q.C 
and  Mr.  C  M.  (yLoghlen^)  for  the  plaintiff,  objected,  that 
having  refused  to  give  credit  for  the  lands,  the  defendant 
could  not  take  credit  for  the  rent  she  paid  for  them. 
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Mr.  Piffot^  Q.C.  (with  whom  were  Mr.  Coppinger^  and        1842. 
Mr.  Glover,)  contra.  I>"a«« 


V, 

Walsh. 


Ball,  J.  In  my  opinion,  the  defendant  is  not  entitled 
to  get  credit  for  the  rent  which  she  has  paid  for  these  lands. 
They  are  but  equitable  assets  in  her  hands — she  cannot  be 
charged  with  their  value  in  this  action — and  it  is  but  right, 
that  she  should  not  be  doubly  benefitted  by  them,  and  thus 
work  an  injury  to  the  plaintiiT. 


Humphrey  ».  St.  Leger.  ^     1842.    ^ 

Cork  Summer 
Assizes, 

1  HIS  was  an  action  of  assault  and  battery,   and  was  Notice  to  pro- 

•    1  t      o/»  1      #•  T   1  duce  a  letter 

tned  on  the  30tn  of  July.  (written  by  the 

plaintiflTs  at- 
torney to  the 

The  plaintiff  having  called  upon  the  defendant's  counsel  8eryed*on  the 
to  produce    a    letter,  written    by  the  plaintiff^s  attorney  ^f^"^*"^' 
to  the   defendant,    and   they  having:  declined  to  do    so,  ^*y«  ^fwe 

'  ^  ^  ®     ^  'the  trial,  but 

gave  in  evidence  a  notice  to  produce  this  letter  served  on  four  days  after 

the  assizes  had 

defendant's  attorney,  on  the  25th  of  July,  and  then  pro-  commenced— 

,  ,  .  -  ,  the  defendant 

posed  to  give  secondary  evidence  of  its  contents.  and  his  attor- 

ney residing 
each  abont  20 
miles  from  the 

It  appeared,  that  the  assizes  had  opened  m  Cork,  on  the  assize  town. 
2nd  of  July,  and  that  the  defendant's  attorney  lived  in  dent,  to  let  in 
Mallow,  and  the  defendant  herself  in  Doneraik,  both  of^t^of^iT' 
which  places  were  about  twenty  miles  from  Cork,  Se  ultter. 


Mr.  Freeman,  Q.C.  (with  whom  were  Mr.  Bennett,  Q.C. 
and  Mr.  Boyle  Keller,)  for  the  defendant,  submitted,  that 
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1842.       the  plaintiff  could  not  give  secondary  evidence  of  the  oon- 
HuMPHBBT    tents  of  this  letter,  inasmuch,  as  that  the  notice  to  produce 
St.  Lbgbb.    it  had  been  served  after  the  Commission-day.  Lessee  Leader 
V.  Duggan(cL). 

Mr.  OLeary^  (with  whom  was  Mr.  CfHeci).  Though 
served  after  the  Commission-day,  a  notice  to  produce  is 
sufficient  if  served  in  reasonable  time,  Ecclenasitcal  Conh- 
missioners  v.  Murphy(b).  Here  the  notice  has  been  served 
five  days  before  the  trial  has  come  on.  In  every  case  it  is 
in  the  discretion  of  the  Court  to  say  what  is  reasonable  time. 

Mr.  Keller^  The  Ecclesiastical  Commissioners  v.  Murphy^ 
is  not  in  point,  as  there  the  notice  was  served  upon  the 
party  who  had  the  deed  in  his  possession,  while  here  the 
notice  was  not  served  on  the  person  to  whom  the  letter 
was  written  but  upon  his  attorney.  As  to  when  notices  to 
produce  should  be  served,  Trist  v.  j€hnson{c\  and  Hargest 
V.  Fothergill{d)i  show,  that  they  should  be  served  before 
the  Commission-day. 

Ball,  J.  The  circumstance  of  the  notice  to  produce, 
having  been  served  on  the  defendant's  attorney  and  not 
upon  himself,  to  whom  the  letter  was  written,  makes  a 
material  difference  between  this  case  and  the  case  cited  by 
the  plaintiff's  counsel.  Upon  the  whole,  I  think,  without 
meaning  in  the  least  degree  to  overrule  any  decided  case 
that  there  has  not  been  sufficient  notice  here,  and  that  the 
plaintiff  is  not  entitled  to  give  secondary  evidence  of  the 
letter  in  question(e). 

(a)  Ante  124.  (6)  Ante  121. 

re)  1  M.  k  Rob.  259.  (</)  5  C.  as  P.  413. 

(n^  But  see  contra  Firkin  v.   EdwardM,  9  C.   &  P.   47B;  Meyrickr. 
Woods,  1  Car.  &  Marsh.  452 ;  and  Leaf  t.  Butt,  ib.  451. 
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CROWN  SIDE. 


1S42. 

In  re  BoUCHIER.  LimtrUk 

Bummer 
As§iz4$, 

This  w»  .  tiarenK.  of  a  n»d  presentment  for  <Um»g««.  0..tr».«. 

of  ^roMdvf' 
imtmentwr 

The  Judge  having  charged  the  jury  to  find  the  amoiint  ^^^^1?^ 


mi  iamageA,  the  agent  for  the  trarener  applied  that  the  b![^  will  by 
jury  should  ako  aUow  to  the  traverBer,  by  way  of  danagef,  J^^^J^irfor 
a  eertain  som  for  the  costs  he  had  been  pot  to,  and  citod  ^  ^^*^ 
£i  re  Ijtrd  Arrwiya), 


Baix,  J. — I  regret  that  I  cannot  follow  that  case;  hot 
I  consider  that  the  jury  hare  no  power  to  gtre  any  sum  in 
any  way  for  coats  in  presentment  cases.  The  statute 
does  HOC  anthorise  it,  and  we  cannot  tiaTel  oat  of  the 


4«> 
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1842. 
i'^a^  O'Reilly's  Caae. 

A»Bi2e9, 

Q«f »*«  —     1  HIS  was  an  indictment  for  manslaughter. 

Whetheri  in 
Ireland^  a 
oonfeuioo 

made  bj  a  pri-      In  order  to  prove  a  confession  made  by  the  prisoner, 

gistrate,  with-  Mr.   Tractfy  a    magistrate,   was  examined,    who  deposed 

Tioas^atuticai    ^^^  ^^  prisoner  had  been  brought  before   him  by  the 

adaS^^in'  po'iceman   by   whom   he   had   been   arrested,    and  that, 

•Tid«no9.         conceiving  the  charge  to  be  one  of  a  trifling  nature,  he 

had,  without  giving  him  any  previous  caution  or  warning, 

asked  him  the  following  question  : — **  What  have  you  to 

say    to    this   charge  V*   and    that    the  confession  of  the 

prisoner  was  made  in  answer  to  this  question. 


Mr.  CoppiTiffeTj  for  the  prisoner — This  confession  is 
inadmissible,  no  caution  or  warning  having  been  previously 
given  to  the  prisoner.  In  Berigans  ca8e(a),  Cramptmj 
J.  said,  *^  In  every  confession  taken  by  a  magistrate, 
it  should  be  expressly  stated,  that  any  confession  the 
prisoner  should  make,  would  be  made  use  of  against 
**  him  on  his  triaL"  [Ball,  J. — My  impression  is,  that 
in  strict  law  the  confession  is  admissible.  I  think, 
however,  that  it  would  be  better  for  the  Crown  if  the 
indictment  were  supported  without  resorting  to  this  con- 
fession.] 


Mr.  Bennett  J   Q.C. — The   confession  in  this  case  was 
purely  voluntary,  and  differs  very  materially  from  that  in 

(a;  Ante  177. 


SUMMER  ASSIZES,  6  VICT.  719 


tke  case  referred  to  on  the  other  side,  which  was  the  case        1842. 


of  a  second  confession,  which  it  was  therefore  necessary  to   O'Reillt's 

^  Case. 

show  was  uninfluenced  by  the  first. 


Ball,  J. — It  would  be  a  very  bad  practice  for  magis- 
trates to  take  confessions  without  giving  a  previous  warn- 
ing and  caution  to  prisoners.  The  English  cases  would 
certainly  appear  to  decide  that  a  confession,  made  under 
circumstances,  is  nevertheless  admissible.  In  /re2anJthe 
decisions  bear  the  other  way.  Upon  the  whole  of  this 
case,  I  think  that  the  proper  course  to  adopt  will  be  to 
receive  the  evidence ;  and  if  there  shall  be  a  conviction, 
then  I  shall  reserve  the  case  for  the  opinion  of  the  twelve 
Judges. 

The  prisoner  was  acquitted. 


1842. 

HoNORA  Bunion's  Case.  7>a&« 

Summer 
Assizes. 

1  HE  prisoner  was  indicted  for  the  murder  of  her  infant  To  authorize 

a  conyiction 
child.  for   concealing 

the  birth,  on  an 
indictment  for 

After  the  examination  of  the  first  witness,  the  Crown  J^^nrcWld"* 
relinquished  the  capital  charge  of  murder,  and  proceeded  ^V'Sit^SJe 

prisoner  was 
deliyered  of 
the  child,  and 
that  she  did  by 

secret  burying  or  otherwise  disposing  of  the  dead  body  of  said  child,   endeavour  to 

conceal  the  birth  thereof. 

When  the  verdict  of  a  jury  in  such  a  case  was,   "  not  guilty  of  the  murder,  but 

guilty  of  endeavouring  to  conceal  the  birth  of  the  infant,  which  we  find  was  the 

prisoners.*' 

Held  bad,  and  judgment  arrested. 
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1642.        against  the  prisoner  under  the  8tatttte(a),  for  concealing  the 
BumoH'B     birth  of  the  child. 


Case. 


The  case  having  closed  upon  both  sides,  the  following 
issue  was  sent  up  to  the  jury  : 

**  Your  issue  is  to  try  and  inquire  whether  Honora 
**  Bunion  be  g^ty  of  the  felony  and  murder  given  yoa 
**  in  charge,  or  whether  she  concealed  the  birth  of  the 
^*  infant  child,  being  her  child." 

Upon  this  issue,  the  jury  found  the  following  verdict : 

"  Not  guilty  of  the  murder,  but  guilty  of  endeavouring 
"  to  conceal  the  birth  of  the  in&nt,  which  we  find  was 
"  hers." 

George  fVren^  Foreman. 

Mr.  «7.  D.  FitzgeraMj  (with  whom  was  Mr.  Ponsanbyj) 
now  moved  in  arrest  of  judgment. 


fli 


«• 
«« 


(a)  10  Geo.  IV.  c.  34,  s.  17*  "  And  be  it  enacted^  that  if  any  woman 
shall  be  delivered  of  a  child,  and  shall  by  secret  burying  or  otherwise, 
**  disposing  of  the  dead  body  of  the  said  child  endearonr  to  conceal  the 
'*  birth  thereof,  erery  such  offender  shall  bo  guilty  of  a  misdemeanor, 
"  and  being  convicted  thereof,  shall  be  liable  to  be  imprisoned  with  or 
*'  without  hard  labour,  in  the  common  gaol  or  house  of  correction,  for 
any  term  not  exceeding  two  years ;  and  it  shall  not  be  necessary  to 
prove  whether  the  child  died  before  or  after  its  birth ;  provided  always 
"  that  if  any  woman  tried  for  the  murder  of  her  child  shall  be  acquitted 
"  th  ffeof,  it  shall  be  lawful  for  the  jury  by  whose  verdict  she  shall  be 
"  so  acquitted  to  find,  in  case  it  shall  so  appear  in  evidence,  that  she  wat 
**  delivered  of  a  cAiM,  and  that  she  did,  by  euch  eeeret  (uryiN^,  or  otktr- 
wise  diepoeing  of  the  dead  body  of  ettch  child,  endeavour  to  conceal  tki 
birth  thereof,  and  thereupon  the  Court  may  pass  such  sentence  at 
if  she  had  been  convicted  upon  an  indictment  for  concealment  of 
"  the  birth." 


t« 
«« 


Case. 
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This  conviction  cannot  be  sustained^  as  the  finding  of  1342. 
the  jury  is  clearly  insufficient.  The  statute  has  created  Bunion's 
a  new  offence  not  punishable  by  common  law,  and  a  verdict 
under  it  ought  to  be  in  terms  and  in  substance  according  to 
its  provisions.  The  statute  requires,  that  the  jury  should 
find,  that  the  prisoner  ^^  was  delivered  of  a  child,  and  that 
"  she  did  by  secret  burying,  or  otherwise  disposing  of  the 
^^  dead  body  of  said  child,  endeavour  to  conceal  the  birth 
"  thereof;"  yet,  by  the  verdict  here,  the  material  and  essen- 
tial ingredients  of  the  crime  were  not  found,  either  in  terms 
or  in  substance.  The  verdict  does  not  state,  that  the 
prisoner  was  "  delivered"  of  a  child,  nor  does  it  find 
that  she  did  by  ^^  secret  burying  or  otherwise,  disposing 
"  of  the  dead  body,  endeavour  to  conceal  the  birth  thereof." 
In  fact,  the  verdict  discloses  no  offence  which  is  punishable 
by  law. 

Mr.  Bennett^  Q.C.  for  the  crown,  contra. 

Richards,  Baron.  I  shall  not  decide  this  question 
now,  but  shall  take  a  note  of  the  objection  and  reserve 
my  opinion  till  I  return  from  circuit. 


In  this  term  his  lordship  stated,  that  he  had  consulted 
with  his  brother  Barons,  and  that  they  agreed  with  him 
that  the  verdict  was  bad  and  could  not  stand,  and  that 
judgment  should  be  arrested. 

The  prisoner  was  in  consequence 
discharged(a). 


(a)  See  Mary  Byrne*8  case,  ante  392. 

3c 


CASES 


ON  TBB 


HOME    CIRCUIT 


GOING  JUDGES  OF  ASSIZE. 
Mr,  Justice  Burton  and  Mr.  Justice  Torrens. 


Civil  Side. 
1843. 

TWJii 

Spring  YoUNG   V.    DaLT. 

AuizeM, 

Where  no  ap-   j[  HIS  was  an  action  for  use  and  occupation,    and  the 

peal  was  regu- 
larly entered,   defendant  obtained  a  dismiss  below.     When  the  appeal  was 

but  the  attor- 
ney for  the      called  on  it  appeared  that  the  defendant's  attorney  was  not 

successful 

party  agreed  present,  and  the  clerk  of  the  peace  stated  that  there  was 
that  the  ques-'  ^^  appeal  lodged.  The^plaintiiTs  attorney  was  then  sworn 
toded^on  ap-  ^^^  Stated  that  there  was  no  appeal  lodged,  but  that  there 
peal ;  the  latter  ^j^g  an  aipreement  between  the  attomies  that  there  should 

not  appearing  ^^ 

at  the  assizes,  |,^  j^  appeal  by  consent  to  try  the  question. 

the  arrange^  rr  j  j  ^ 

ment  entered 

Ted  on"ath**"  ToRRENs,  J. — I  shall  hear  this  case  for  the  purpose  of 
and  the  court  ghowine  that  irood  fidth  should  be  maintained  between 

entertained  the  ^  ° 

appeal.  professional  gentlemen  who  mutually  agree  to  an  arrange- 

ment like  that  proved  in  the  present. 

The  case  was  then  gone  into  and    the  dismiss  was 
reversed  and 

Decree  for  plaintiff(a). 


(a)  See  Blair  t.  Crone,  ante^  44. 
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1843. 


In  re  Bernard  Fitzgerald,  Appellant.  MulUngar 

Spring 
Ataizes, 

1  HIS  was  a  registry  appeal.     The  appellant  was  rejected  Where  the  no- 

i_  J     1        !•  ,  f.         ,  •        /*.  .         tice  of  applica- 

on  the  ground  that  his  notice  of  registry  was  insufficient,  tion  to  be  re- 
It  appeared  that  he  sought  to  register  as  a  householder  of  hooseholder, 
the  borough  of  Athlone^    and  in  the  column  containing  ^^^  ^^^^^ 
the  name,  and  description,  and  residence,  of  the  claimant.  *aUY^the°^ 
His  residence  was  stated  as  of  "  Athlone'  generally,  while  borongh,  and 

°  ^  the  premises 

in  the  column  in  which  the  property  out  of  which  he  out  of  which 

'^     ^      "^  ^  he  sought  to 

sought  to  register  was  described,  the  premises  were  stated  be  restored 

.  .lit  were  described 

to  be  situated  at  ''  Connaught-street^    in  the  borough  of  as  situated  in 

cc    A  11       99  a  particular 

"  AthUme.  street,  in  the 

borough  the 
notice  was 

Mr.  PlunkeU,  for  the  appellant.  \^i&^u 

Torre Ns,  J. — I  think  this  notice  is  insufficient.  From 
what  appears  on  the  face  of  the  notice  itself,  it  is  plain  that 
there  are  streets  in  Athloney  designated  by  particular  names, 
and  that  being  the  case  a  party  cannot  be  said  to  describe 
his  *'  residence,"  which  is  one  of  the  requisitions  of  the 
notice  by  giving  the  general  name  of  the  place,  which 
contains  these  streets.  The  party  was  under  no  difficulty 
in  complying  with  the  requisition  of  the  statute,  and  I 
must  therefore  affirm  the  decision  of  the  barrister,  and 
reject  the  claimant. 

Rejection  affirmed. 
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184J}. 

v. r ^ 

sJ^^  Daly,  AppeUant — Blakenbt,  Respondent. 

Where  a  party  XN  this  case  a  quantity  of  turf  had  been  replieved  under 

issues  a  civil  *- 

bill  repleTin,    the  Civil  bill  act,  by  the  appellant,  who  entered  into  the 

and  having 

obtained  pos-   usual    bond    to    the    Sheriff   upon    obtaining    the   reple- 

session  of  the 

property,  fails  vin.  The  appellant,  having  thereby  obtained  the  turf, 
his  suit,  and     neglected  to  proceed  upon  the  process  issued  against  tbe 

the  defendant  i.  j        ^i»  aji*  •^    ^\. 

in  replevin  respondent,  and  not  havwg  prosecuted  his  suit,  the  res- 
sSnment'of^  pondent  obtained  an  assignment  of  the  replevin  bond, 
Umrand^uts  P^™^*°^  ^^  ^^^  Statute.  The  respondent  then  put  the 
'i,^?  .*'"*.•        bond  in  suit  and  obtained  a  decree  before  the  barrister. 

Held— -thvX 
the  merits  of 

Iuu7annot\e  ^^'  Murphy,  Q.C.,  for  the  appellant,  claimed  aright 
gone  into  in     to  show  that  the  turf,  for  the  return  of  which,  the  replevin 

the  action  on  *■ 

the  bond.  issued  was  the  undisputed  property  of  the  appellant,  and 
had  been  seized  and  taken  possession  of  by  the  respondent, 
while  executing  an  habere,  which  had  issued  at  his  suit  for 
recovery  of  said  lands. 

Mr.  Plunkett  on  the  part  of  the  respondent,  insisted  that 
it  was  not  open  to  the  appellant  to  go  into  such  a  case,  the 
question  of  tenancy  being  admitted  by  the  appellant's 
issuing  the  civil  bill  replevin,  (a)  and  the  bond  having 
been  forfeited  by  the  non-prosecution  of  the  replevin  suit 
by  the  appellant. 

ToRRENS,  J. — The  object  of  the  appellant  is  to  go 
into  a  question  of  title  between  the  parties,  which  might 
have  been  tried  in  the  original  action.     I  do  not  think  I 

(a)  Longf.  C.  B.  129. 
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ought  to  suffer  the  merits  of  the  replevin  suit  to  be  discus- 
sed in  the  present  action,  and  I  must  therefore  affirm  the 
decree  pronounced  by  the  Assistant  Barrister.  Blakeney. 

Decree  affirmed. 


Count  Magawly,  Appellant — The  Attorney-  i843. 

General,  Respondent.  Tullamore 

Spring 
Assizes. 

±  HIS  was  an  appeal  from  the  decision  of  the  Assistant-  No  appeal  lies 

,  ,  •  ,  -  from  tile  deci- 

Barrister,  upon  a  petition  at  the  suit  of  the  Attorney-Gene-  sion  of  the  as- 
ralj  against  the  appellant  as  a  tithe  defaulter,  under  1^  2,  ^^r's  decision' 
Vic.  c.  109,  ss.  43,  44 ;  and  3  Vic.  c.  13,  s.  3.  TtL%uft  o^ 

the  attorney- 
general  against 

Mr.  Murphy^    Q.  C,    with  whom   was   Mr.   CorbaMis^ » ^ithe  defaul- 

tery  even 

Q.C.,  for  the  respondent,  objected  that  no  appeal  lay  in  where  the 

decision  is 
this  case.  against  the 

respondent  in 
the  petition. 

Mr.  Brady ^  for  the  appellant. — Gross  injustice  will  be 
done  to  the  appellant,  if  the  appeal  should  not  be  enter- 
tained in  this  case,  as  I  am  in  a  condition  to  prove  that  the 
lands,  for  which  Count  Magawly  was  made  liable  to  this 
demand,  were  all  leased  to  tenants  for  lives  renewable  for 
ever,  and,  that  being  the  case,  under  the  statutes,  these 
tenants  are  confessedly  the  parties  liable  to  this  charge, 
and  not  the  appellant.  Neither  can  it  be  disputed  that  in 
every  civil  case  in  which  the  Assistant-Barrister  has  juris- 
diction, the  defendant  has  the  privilege  of  appeal  without 
exception,    unless  the   class   of   cases   within   which  the 
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1843.  present  falls,  forms  one.  I  admit  the  Statute  which 
MAGAwLr  confers  this  new  jurisdicdon  is  silent  as  to  the  right  of 
Att.-Gen.  appeal,  and  that  is  the  difficulty  against  which  I  haye  to 
contend,  but  in  several  other  cases  where  other  statutes 
conferring  new  jurisdictions  upon  the  Assistant-Barristers' 
courts,  were  also  silent  as  to  the  right  of  appeal,  it  never  has 
been  questioned  that  in  such  cases  the  right  existed.  The 
2  Geo.  I,  c.  11,  8.  5,  gives  the  right  of  appeal  to  ^'  oiiy 
*^  person  that  shall  find  or  think  him  or  herself  aggrieved 
"  by  the  decree,"  &c. ;  the  31  Geo.  III.  c.  31,  s.  2,  gives 
the  right  to  **  any  defendant  aggrieved  by  a  decree ;"  and 
the  36  Geo.  III.  c.  25,  s.  29 ;  and  6,  7,  Will.  IV.  c  75, 
s.  30,  are  equally  general  as  to  the  rights  of  parties  to 
appeal  from  the  decisions  of  the  Assistant-Barrister.  The 
3rd.  section  of  the  38  Geo.  III.  c.  25,  recites  "  that  it 
**  will  tend  to  promote  and  advance  more  effectually  the 
**  purposes  of  the  said  act,  that  the  jurisdiction  of  the 
^^  said  Assistant-Barristers,  with  respect  to  civil  bills, 
<'  should  in  certain  cases  be  enlarged,  and  should  also  be 
^*  extended  to  certain  actions  on  the  case,  to  which  their 
^^  powers  do  not,  as  the  law  now  stands  extend,"  and  it 
then  proceeds  to  confer  new  jurisdiction  over  cases  not 
before  within  the  assistant  barrister's  court,  and  to  encrease 
the  sums  for  which  the  process  might  be  brought  in  other 
cases.  This  Statute  does  not  contain  one  word  on  the 
subject  of  appeal,  yet  no  one  ever  doubted  that  the  right 
of  appeal  existed.  All  the  statutes  giving  jurisdiction  to 
these  local  tribunals  must  be  taken  to  be  in  pari  materia,  and 
the  general  provisions  of  former  statutes  will  be  incorporated 
into  subsequent  statutes,  and  each  new  jurisdiction  will  be 
held  to  be  conferred  upon  these  tribunals,  subject  to  the 
general  provisions  which  regulate  the  proceedings  therein. 
In  Dwarris  on  Stat.  723,  it  is  laid  down  that   "  a  remedial 
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(€ 


statute  shall  be  extended  to  later  provisions  by  subsequent       1843. 
^^  statutes ;  it  was  before  stated  and  explained  by  instances    Magawlt 
^^  that  statutes  may  extend    to    matters   of   subsequent    Att.-Oen. 
*^  creation ;"    and  that  writer  then    gives  a  number  of 
examples  to  sustain  his  position.      So  if  a  statute  prohibit 
contraband  goods  under  a  penalty,  a  subsequent  statute 
declaring  goods  contraband,  will  draw  the  penalty  after 
it ;  (a) ;  and  in  the  same  way  I  contend,  where  a  statute 
confers  a  new  jurisdiction  upon  these  courts,    it  draws 
after  it  as  incident  to  these  tribunals,  and  to  cases  within 
them,  the  right  of  appeal. 

Mr.  CarbalUsj  Q.C.,  replied. — It  is  a  settled  rule  of 
law  that  an  appeal  never  lies  unless  when  expressly  given ; 
but  this  case  is  concluded  by  authority,  the  very  point  hav- 
ing been  decided  in  The  Attamey^General  v.  M}Keoum(lt). 

Mr.  Bradi/y  that  was  an  appeal  by  the  Attomey^GeneraU 
not  as  in  this  case  by  the  respondent,  and  a  distinction  in 
favor  of  defendants  will  be  found  in  some  of  the  civil  bill  acts. 

ToRRENs,  J. — As  at  present  advised  I  think  I  must 
decide  against  the  right  of  appeal,  and  in  conformity  with 
the  decision  in  the  Attomey^General  v.  M^Keoum ;  I  will, 
however,  allow  the  case  to  stand  until  to  morrow  morning, 
and  confer  with  my  brother  Burton  upon  it,  in  the  mean 
time.  On  the  following  morning,  his  Lordship  said  Judge 
Burton  concurred  with  him  in  opinion,  that  the  appeal 
could  not  be  maintained. 

Decree  affirmed. 


(a)  AH.'Gen,  v.  Saggeri,  1  Price,  182.  (6)  2  Cr.  k  Dix.  C.  C.  92. 
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1843. 
^  Tuliamore^  LoRD  DiGBY,  Appellant. — MiLLS,  Respondent 

Spring 
Asnxei. 

In  ciTil  bill  1  HIS  was  an  appeal  from  a  dismiss  of  a  civil  bill  eject- 
^davk^reri-  D^ent  for  non-payment  of  rent.  In  the  affidavit  verifying 
telTtf  oft^"^"  the  contents  of  the  civil  bill,  the  deponent  described 
citU  bill  by  a   himself  A.  B.,  "  the  under  affent  and  receiver  of  Lord 

person  describ-  ^ 

ing  himself  as  «  Diffby"  and  it  was  objected  to  below  as  not  being 
and  receiver"  gwom,  by  the  proper  person,  the  statute  requiring  that  it 

of  the  land- 
lord, held        should  be  made  by  the   ^*  landlord  or  lessor,   his  known 
sufficient. 

"  agent  or  receiver" (a).  Upon  this  ground  the  Assistant 
Barrister  dismissed  the  ejectment,  and  against  this  dismiss 
the  plaintiff  appealed. 

Mr.  Brady y  for  the  appellant,  referred  to  the  section  of 
the  statute,  and  contended  that  the  affidavit  was  quite 
sufficient,  and  nothing  in  the  objection. 

Mr.  Julian^  for  the  respondent,  submitted  that  the 
affidavit  must  read  as  "  under  agent,  and  under  receiver," 
and  that  such  a  person  was  not  within  the  words  of  the 
statute.  He  also  relied  upon  a  case  from  Napier  on  C.  B. 
117,  where  it  was  held  that  an  affidavit  by  the  ^'  bailiff  or 
driver  of  the  estate"  was  not  sufficient. 

ToKRENS,  J. — I  consider  this  affidavit  quite  sufficient, 
and  that  I  ought  not  to  yield  to  the  objection.     One  of  the 


(a)  56  Geo.  Ill,  c.  68,  s.  7. 
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very  words  in  the  statute,  namely,  ^*  receiver"  is  used  in  1843. 

it,  and  although  made  by  perhaps  the  under  agent,  it  is  Diobt 

very  likely  that  no  other  person  could  so  well  verify  the  Mills. 
contents  of  the  ejectment. 

Dismiss  reversed — Decree 
for  the  plaintiff. 

Mr.  Brady,  then  applied  for  the  double  costs  lodged  In  ejectment 

,    I  for  non-pay- 

oelOW.  ment  of  rent, 

a  defendant 
succeeding  be- 

ToRRENs,  J. — I  think  the  party  who  obtains  the  dismiss  low,  ia  entitled 
below,  is  entitled  to  the  costs  of  making  it  up;  I  will  although  his  ' 
therefore  give  him  single  costs,    and  the  residue   to   bcre^e^edon 
returned  to  the  plaintiff(a).  *PP®*^- 


(a)  See  Watson  v.  Nolan,  post.  730 ;  Lavan  ▼.  Holt,  ante,  101 ;  Egan 
y.  White,  Ibid.  226  -,  Carney  y.  Fox,  Ibid.  486 ;  Corscadden  y.  Uanley, 
Ibid.  318. 


1843. 

M'DoNNBLL  V.  Moore.  ^^^"^ 

AssUeg. 

±  HIS  was  a  civil  bill  in  assumpsit,  and  a  decree  for  the  Where  there 

was  a  blank 

plaintiff  below,  against  which  the  defendant  appealed.  after  the  words 

"  probable 
cause  for  re- 
Mr.  Julian^  for  the  respondent,  objected  to  the  affidavit  versing  the," 

in  the  attor- 

of  the  defendant's  attorney,  of  probable  cause  and  nega-  ney's  affidayit, 
dving  delay.  In  the  close  of  the  affidavit  it  was  in  this  delay,  the  a£S- 
form  ^^  but  that  there  is,  as  he  believes,  probable  cause  for  sufficient. 

**  reversing   the   made  in  this  cause ;"    a  blank 

being  left  for  the  word  "  decree."     He  contended  that  this 
omission  rendered  the  affidavit  bad. 
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1842.  Mr.  Bradjfy  contra. 


M'DOMMBLL 


MooRB.  T0RRBN8,  J. — I  think  the  aflSdayit  is  suffident,  and  that 

the  party  who  swore  it  might  be  prosecuted  for  perjury 
upon  it ;  I  will  therefore  overrule  the  objection. 

Objection  oyerruled(a)« 

(a)  Sed.  vide,  contra*  Brady  y.  Montgomery^  2  Leg.  R.  142. 


1843. 

^ 1 ^  Watson,  Appellant — Nolan,  Respondent. 

In  ejectment 
against  an 
overholdine 

waTa  decree    ^  ^^^  ^^  ^^  ejectment  against  an  overholding  tenant, 
for  the  plaintiff  There  was  a  decree  for  the  plaintiff  below   which  was 

below,  which  *■ 

was  reyersed   reversed  on  appeal. 

on  appeal ; 
Held—thii 
the  party  sno- 

ceedmg  below       Mr.  HayeSy  for  the  appellant,   applied  for  the  double 

was  entitled  to  1    j      j  i_  1 

single  costs,     costs  lodged  below. 


ToRRBNS,  J. — I  have  already  decided  this  case  in 
Tullamore^  where  I  gave  the  party  succeeding  below, 
single  costs.  I  think  to  them  the  party  is  fairly  entitled, 
but  the  remainder  must  be  handed  over  to  you. 

Decree  rever8ed(a). 

(a)  See  Lord  Diyhy  y.  MUh^  ante,  729,  and  cases  in  the  note. 
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CROWN  SIDE. 


1843. 

The  Queen  v.  Madden.  Sj^a* 

Assizes, 

Bigamy,     it  .appeared  in  evidence  that  in  the  year  A  marriage 

*  *  "^         with  the  sister 

1827,  the  prisoner  married  a  woman  named  Mary  Duncun^  of  a  former 

wife's  mother 

who  died  in  the  year  1839.     In  the  month  of  November^  is  null  and 

void,  under 

1840,  the  prisoner  was  again  married  to  one  Anne  Mulhairey  the  5  &6  Will. 

IV  0  54 

by  the  Rev.  Mr.  Crotty^  then  of  Birvy  who  had  been  a     Therefore, 
Roman  Catholic   Priest,  but  who  at  this  time  professed  ^^J^^J  5l"* 
the  Presbyterian  religion,  and  was  officiating  as  a  minister  S^fth^^pf^ 
of  that  religion.     The  parties  were  both  Roman  Catholics,  ®» ^*  ■"*?^ 
and  Anne  Mullhaire^  was  the  sister  of  the  mother  of  Mary  *nd  then  dur- 

ing  the  lifetime 

Duncan^  the  prisoner's  former  wife.     The  ceremony  was  of  B,  married 

a  third  person ; 

not  performed  according  to   the   form  prescribed   m  the //e/d—that  he 
Roman  Catholic  Church,  but  according  to  the  Presbyterian  convicted  of 
form.     It  also  appeared  that  Mr.  Crotty,  at  the  time  hemfr™^et^B^ 
performed  this  ceremony,  had  not  jurisdiction  according  to  ^^jj^  ^^ 
the  rules  of  the  Roman  Catholic  Church,  to  perform  the 
marriage  ceremony.     In  September^  1842,  the  prisoner  was 
again  married  to  one  Mary  Fitzpatrick^  both  Roman  Ca- 
tholics, by  a  Roman  Catholic  Clergyman ;  Anne  Mullhaire^ 
being  still  alive.     When  the  case  for  the  Crown  closed. 

Mr.  Brady,  on  behalf  of  the  prisoner,  submitted  that 
in  this  case  the  prisoner  must  be  acquitted.  In  an  indict- 
ment for  bigamy,  it  is  essential  to  prove  two  valid,  legal,  and 
binding  marriages  in  the  life-time  of  the  parties,  and  the 
counsel  for  the  Crown  have  failed  to  do  so  in  this  case. 
The  marriage  in  1827  is  out  of  the  question,  except  so  far 
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1848.  as  the  relationship  that  existed  between  the  peison,  the 
The  Quun  prisoner  then  married,  and  Anne  Mulhaire;  and  the 
Madden,  marriage  with  Anne  Mulhaire,  was  an  invalid  marriage 
having  been  a  ceremony  performed  between  two  Roman 
Catholics,  not  according  to  the  ritual  of  their  church,  and 
by  a  person  who  had  at  the  time  no  jurisdiction  or  autho- 
rity to  perform  such  a  ceremony,  save  as  a  Presbyterian 
minister,  and  as  such  his  marriage  was  invalid(a).  Upon 
another  ground  also  that  marriage  was  wholly  void,  under 
the  express  provisions  of  a  recent  statute.  The  t2nd  section 
of  the  5,  6  Will.  IV.  c.  54,  enacts  *^  that  all  marriages 
*^  which  shall  hereafter  be  celebrated  between  persons 
**  within  the  prohibited  degrees  of  consang^uinity  or  affinity, 
<<  shall  be  absolutely  null  and  void  to  all  intents  and  purposes 
^*  whatsoever ;"  that  statute  was  passed  in  August,  1835, 
prior  to  the  marriage  with  Anne  Mulhaire,  and  one  of  the 
degrees  of  affinity  in  the  list  of  prohibited  degrees,  in  the 
book  of  Common  Prayer,  is  the  *^  wife's  mother's  sister/' 
the  precise  degree  of  affinity  which  subsists  between  Awie 
Mulhaire,  and  the  prisoner.  The  marriage  with  Awu 
Mulhaire,  being  therefore  upon  those  grounds  null  and 
void,  the  prisoner  has  not  committed  the  crime  of  bigamy, 
in  marrying  his  present  wife. 

Messrs.  Corballis  and  Hayes,  contra. 

As  to  the  first  objection  it  can  have  no  weight  here. 
The  Rev.  Mr.  Crotty,  was  an  ordained  priest  of  the  Roman 
Catholic  Church,  and  not  the  less  a  priest,  because  he  abjured 
the  tenets  of  that  Church,  or  by  the  decrees  of  that  Church 
may  have  been  forbidden  to  perform  the  marriage  ceremony* 

(a)  Queen  v.  Milh,  Smytho  &  Burke*8  R. ;  S.  C.  4  Ir.  L.  R.  495. 
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This  therefore  distiiiguishes  the  ease  from  Regina  v.  MUU^        1843. 
and  Reffinay,Smith(a);  which  turned  upon  the  fact  that  the  The  Qitkxn 
person  celebrating  the  marriage  was  not  in  holy  orders.     Maddbn. 
But  the  matter  is  put  beyond  doubt  by  the  5  &  6  Vict.  c. 
113,   which  passed  on  the   12th  of   August^    1842,    and 
confirmed  all  marriages  theretofore  celebrated  in  Ireland, 
by  Presbyterian  or  other  dissenting  ministers  or  teachers. 

As  to  the  second  objection.  This  is  not  within  the 
**  prohibited  degrees"  referred  to  in  5  &  6  Will.  IV.  c.  64. 
Those  words  must  be  understood  to  refer  to  degrees  prohi- 
bited by  the  common  or  statute  law  and  not  by  the  canons ; 
for  the  canons,  though  the  violation  of  them  may  subject  a 
clergyman  to  ecclesiastical  censures,  cannot  be  held  binding 
on  the  laity,  MiddleUm  v.  Crqfi(b).  The  prohibited  degrees 
as  known  to  and  recognised  by  our  law,  are  precisely  detailed 
in  the  28  Hen.  VIII.  c.  2,  s.  2.  and  are  afterwards  gener- 
ally referred  to  in  the  33  Hen.  VIII.  c.  6,  where  it  declares 
"  all  persons  to  be  lawful,  that  be  not  prohibited  by  God's 
"  law  to  marry."  Now,  the  degree  in  question  does  not 
appear  either  in  the  28  Hen.  VIII.  c.  2,  or  in  the  18th 
chapter  of  Lemticus,  which  is  manifestly  referred  to  by  the 
33  Hen.  VIII.  c.  6 ;  and  therefore  cannot  be  deemed  a 
prohibited  degree. 

Burton,  J.  Having  expressed  a  strong  opinion  against 
the  first  objection,  his  Lordship  said  that  the  second  ques- 
tion was  one  of  so  much  novelty,  and  depended  so  much 
upon  the  law  relating  to  marriage  as  established  in  the  Eccle- 
siastical Coiuts,  and  the  precise  circumstances  under  which, 


(a)  2  Cr.  &  Diz.  318.  (&)  2  Sir.  1056. 
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1848.       previous  to  the  recent  statute,  marriages  were  held  voidable 


Thb  Quxxv  in  these  eourts,  that  it  was  evident,  the  question  could  not 
BiUddbv.  be  satisfiictorily  considered  upon  circuit.  The  leanied 
Judge  then  suggested  that  the  cheapest  and  most  expeditious 
course  for  him  to  take,  if  there  was  no  objection  to  it,  was 
to  send  the  case  to  the  jury,  reserving  the  objections  for 
arg^ument  in  town  immediately  after  his  return,  and  if  he 
then  felt  any  doubt  upon  the  case,  or  if  the  counsel  for 
either  party  should  then  desire  to  have  the  case  brought 
further,  he  would  bring  it  before  the  twelve  judges. 

This  course  was  acceded  to  by  all  the  parties ;  and  the 
case  having  been  sent  to  the  jury,  they  found  a  verdict  of 
guilty. 

Upon  the  return  of  the  learned  Judge  to  town,  the  case 
was  again  brought  before  him;  Mr.  CorbcJlis^  Q*C., 
attending  for  the  crown,  and  Mr.  Brady^  for  the  prisoner. 
When  his  lordship  determined  upon  a  full  consideration  of 
all  the  authorities  that  the  relationship  in  the  present  case, 
was  within  the  prohibited  degrees,  and  that  consequently 
as  such  relationship,  rendered  the  marriage  with  Anxu 
Mulhaire^  null  and  void  under  the  recent  statute,  it  was 
clear  that  the  prisoner  had  not  committed  the  crime  of 
bigamy.  This  decision  having  been  acquiesced  in,  the 
prisoner  was  subsequently  pardoned  by  the  Crown,  upon 
the  recommendation  of  Mr.  Justice  Burton^ip). 


(a)  What  are  the  degrees  that  come  within  the  words  "  prohibited 
degrees"  in  the  recent  statute?  This  being  the  first  decision  imder 
the  5  fc  6  Will.  IV.  c.  54.  It  may  be  desirable  to  gi?e  a  short  outline 
of  the  law  npon  this  subject.  The  English  statutes,  25  Hen.  VIII. 
c  22 ;  28  Hen.  VIII.  c.  7»  and  S2  Hen.  VIIL  o.  38,  contain  proTisions 
precisely  analogous  to  those  in  the  Irish  acts  which  we  sulgoin. 


SPRING  ASSIZES,  6  VICT.  736 


« 


The  2nd  section  of  the  28  Hen.  VIII.  c.  2,  after  reciting  {inter  alia)         1843. 
"  since  many  inconyenienoes  have  fallen,  as  well  within  this  your  said  land  "^       rv     "  ^ 
**  of  Ireland,  as  in  others,  by  reason  of  marrying  within  the  degrees  of      ^*  VJUMBN 
*'  marriage  prohibited  by  God's  law,  that  is  to  say,  the  son  to  marry  the      Madden. 
"  mother  or  the  step-mother,  the  brother  the  sister,  the  father  his  Sonne's 
"  daughter,  or  his  daughter's  daughter,  or  the  son  to  marry  the  daughter 
•*  of  his  father,  procreate  and  bom  by  his  step-mother,  or  the  son  to 
"  marry  his  aunt,  being  his  father's  or  mother's  sbter,  or  to  marry  his 
"  uncle's  wife,  or  the  father  to  marry  his  Sonne's  wife,  or  the  brother  to 
"  marry  the  brother's  wife,  or  any  man  to  marry  his  wife's  daughter,  or 
**  his  wife's  Sonne's  daughter,  or  his  wife's  daughter's  daughter,  or  his 
'*  wife's  sister ;  which  marriages  albeit  they  be  plainly  prohibited  and 
"  detested  by  the  lawes  of  God,  yet,  nevertheless,  at  some  times  they 
'*  haye  proceeded  under  colour  of  dispensations  by  man's  power,  which 
**  is  but  usurped,  and  of  right  ought  not  to  be  granted,  admitted,  or 
**  allowed ;  for  no  man,  of  what  estate,  degree,  or  condition,  soeyer  he 

be,  hath  power  to  dispense  with  God's  lawes,  as  all  the  dergie  of  the 

said  realm  of  England  in  the  said  conyocations,  and  the  most  part  of  all 
"  the  famous  uniyersities  of  Christendome,  and  we  also,  does  affirm  and 
**  think,  be  it  therefore  enacted  by  authority  aforesaid,  that  no  person 
"  or  persons,  subject  or  residents  of  this  your  said  land  of  Ireland,  of 
**  what  estate,  degree,  or  dignity,  soever  they  be,  shall  from  henceforth 
"  marry  within  any  of  the  said  degrees  afore  rehearsed,  what  pretence 
**  soever  shall  be  made  to  the  contrary  thereof;  and  in  case  any  person 
**  or  persons  of  what  estate,  dignity,  degree,  or  condition,  soever  they 
'*  be,  hath  been  heretofore  married  within  this  your  said  land  of  Ireland, 
<*  within  any  the  degrees  above  expressed,  and  by  any  the  archbishops, 
*'  bishops,  or  ministers  of  the  Church  of  this  your  said  land  of  Ireland, 
"  be  seperate  from  the  bands  of  such  unlawfull  marriage,  that  then 
'*  every  such  seperation  shall  be  good,  lawful,  firm,  and  permanent  for 
*'  ever,  and  not  by  any  power,  authority  or  means,  to  be  revoked  and 
"  undone  hereafter."  This  act  then  proceeds  to  declare  the  issue  of  such 
marriages  illegitimate,  and  that  seperation  of  the  parties  is  to  be  made 
within  the  limits  and  jurisdiction  of  the  Church  of  Ireland.  The  33 
Hen.  VIII.  c.  6,  declares  that  "  all  and  every  such  marriage  as  within 
"  this  Church  of  Ireland,  hath  or  shall  be  so  contracted  betwixt  lawfull 
*'  persons,  as  by  this  act  we  declare  all  persons  to  be  lawfull,  that  be 
"  not  prohibited  by  God's  law  to  marry,  such  marriages  being  contracted 
"  and  solemnixed  in  the  face  of  the  Church,  and  consummate,"  &c.,  not- 
withstanding pre  contract,  or  dispensation.  "  And  that  no  reservation 
"  or  prohibition  (God's  law  except,)  shall  trouble  or  impeach  any 
"  marriage  without  the  Levitical  degrees." 

All  these  Statutes  are  only  declaratory  of  the  Levitical  law,  1  BU 
Com^  by  Christian,  435,  n,  and  the  only  question  is,  what  were  the  degrees 
prohibited  by  that  law  ?  In  Gibson's  Codex  ^  414,  where  the  writer  is 
observing  upon  the  words  in  the  statutes,  "  within  the  degrees  prohibited 
'*  by  God's  law,"  he  says  "  this  is  a  prohibition  not  only  of  all  marriages 
"  mentioned  within  Leviticus,  18,  but  also  of  marriages  within  the  degrees 
"  there  mentioned,  which  though  not  forbidden  in  terms,  are  forbidden 
"  by  parity  of  degree,  and  the  plain  reason  of  the  precept :"  and  upon 
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this  subject  Chief  Baron  Comyn,  says  "  no  law  has  expressly  determined 
**  what  marriages  are  without  the  Levitical  degrees,  but  Levit,  18,  says 
"  thou  $halt  not  uncover  the  nakedness  of  thy  near  of  kin,  and  Levtt,  21, 
nameB  father,  mother,  brother,  sister,  son,  and  daughter,  as  near  of 
kin,  and  Levit.  18,  illustrates  this  general  rule,  by  a  prohibition  to 
'*  discoyer  the  nakedness  of  the  Father,  brother,  sister,  son,  in  whidi 
*'  daughter  is  included,  though  not  named.  And  Levit,  xriii,  v.  12, 13, 14, 
«  prohibits  to  uncover  the  nakedness  of  the  father  or  mother*s  brother  or 
"  sister,  and  of  the  son's  daughter,  t.  10,  because  near  of  kin  to  father, 
'*  &c.,  and  of  the  wife's  daughter  or  sister,  v.  17,  18,  because  of  her 
"  near  of  kin,  and  by  parity,  all  near  of  kin  to  the  near  of  kin,  by 
"  affinity  or  consanguinity  ;**  and  upon  the  same  subject  in  2  Bum,  Ee, 
Law.  by  Phillim,  Ed.  1842,  p,  447>  this  is  liud  down  "  further  there  are 
(<  several  degrees  which  although  not  expressly  named  in  the  Levitical 
*'  law,  are  yet  prohibited  by  that  and  by  the  statute  32  Hen.  VIIL  c  38, 
"  by  parity  of  reason,  which  is  thus  illustrated  in  the  reformatio  legum, 
"  This  in  the  Levitical  law  is  to  be  observed,  that  all  the  degrees  by 
**  name  are  not  expressly  set  down,  for  the  Holy  Ghost  there  did  only 
'*  declare  plainly  and  clearly,  such  degrees  from  whence  the  rest  might 
*'  evidently  be  deduced.  As,  for  example,  where  it  is  prohibited  that 
<<  the  son  shall  not  marry  his  mother,  it  foUoweth  also  that  the  daughter 
*'  shall  not  marry  her  father ;  and  by  injoining  that  a  woman  shall  not 
"  marry  her  father's  brother,  the  like  reason  requireth  that  she  shall  not 
marry  her  mother's  brother.  To  vdiich  the  same  book  adds  two 
particular  rules  for  our  direction  in  this  matter,  first,  that  the  degrees 
"  which  are  laid  down  as  to  men  will  hold  as  to  women,  in  the  same  prox- 
"  imity ;  and  secondly,  that  the  husband  and  wife  are  but  one  flesh,  so 
"  that  he  who  is  related  to  the  one  by  consanguinity,  is  related  to  the  other 
"  by  affinity,  in  the  same  degree.*' 

Upon  this  interpretation  of  the  Levitical  law  in  the  year  1563, 
Archbishop  Parker,  published  a  table  of  prohibited  degrees,  which  was, 
in  the  year  1663  adopted  by  the  99th  canon,  and  is  now  set  forth  in  all 
the  books  of  Common  Prayer. 

We  subjoin  this  table  and  the  decisions  pronounced  upon  the  degrees 
set  forth  in  it,  from  which  it  will  be  seen  that  in  almost  every  instance, 
these  degrees  have  been  sanctioned  by  express  decisions  of  the  Ecclesias- 
tical or  common  law  courts. 
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A  man  may  not  marry  his 

1  Grandmother. 

2  Grandfather's  Wife, 

3  Wife's  Grandmother. 

4  Father's  Sister. 

5  Mother*s  Sister. 

6  Father's  Brother's  Wife. 

7  Mother's  Brother's  Wife. 

8  Wife*s  Father's  Sister. 

9  Wife's  Mother's  Sister. 

10  Mother. 

11  Step-Mother. 

12  Wife's  Mother. 


A  woman  may  not  marry  her 

1  Grandfather, 

2  Grandmother's  Husband. 

3  Husband's  Grandfather. 

4  Father's  Brother. 

5  Mother's  Brother. 

6  Father's  Sister's  Husband. 

7  Mother's  Sister's  Husband. 

8  Husband's  Father's  Brother. 

9  Husband's  Mother's  Brother. 

10  Father. 

11  Step-Father. 

12  Husband's  Father. 
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A  man  may  not  marry  his 
13  Daughter. 
U  Wife's  Daughter. 

15  Son's  Wife. 

16  Sister. 

17  Wife's  Sister. 

18  Brother's  Wife. 

19  Son*s  Daughter. 

20  Daughter's  Daughter. 

21  Son's  Son's  Wife. 

22  Daughter's  Son's  Wife. 

23  Wife's  Son's  Daughter. 
24.  Wife's  Daughter's  Daughter. 

25  Brother's  Daughter. 

26  Sister's  Daughter. 

27  Brother's  Son's  Wife. 

28  Sister's  Son's  Wife. 

29  Wife's  Brother's  Daughter. 

30  Wife's  Sister's  Daughter. 


A  woman  may  not  marry  her 

13  Son. 

14  Husband's  Son. 

15  Daughter's  Husband. 

16  Brother. 

17  Husband's  Brother. 

18  Sister's  Husband. 

19  Son's  Son. 

20  Daughter's  Son. 

21  Son's  Daughter's  Husband. 

22  Daughter's  Daughter's  Husband. 

23  Husband's  Son's  Son. 

24  Husband's  Daughter's  Son. 

25  Brother's  Son. 

26  Sister's  Son. 

27  Brother's  Daughter's  Husband. 

28  Sister's  Daughter's  Husband. 

29  Husband's  Brother's  Son. 

30  Husband's  Sister's  Son. 

In  judging  of  the  legality  of  marriages,  the  following  appear  to  be 
well  settled  principles  : — 

First,  that  the  interdicts  of  marriage,  though  in  the  Book  of  Leviticus 
and  the  Statute  they  may  be  directed  formally  to  the  man,  extend 
equally  to  the  woman,  2  ImL  683 ;  Hill  y.  Good,  Vaugh.  302,  305. 
Accordingly  it  will  be  found  that  each  of  these  prohibitions,  though 
directly  applying  to  some  one  of  the  numbers  in  the  first  column  of  the 
list  given  above,  do  indirectly,  but  with  equal  force,  extend  to  the 
relationship  in  the  second  column. 

Secondly. — A  marriage  interminately  in  the  direct  line,  ascending  or 
descending*  is  unlawful,  for  it  has  the  same  repugnancy  as  a  marriage  in 
the  first  lineal  degree,  Com,  IHg.  Baron  ff  Femct  B.  4 ;  Harrison  v. 
Burwell,  Vaugh.  206,  242 ;  2  Ventr.  12.  18,  S.  C. 

Thirdly. — All  marriages  untler  or  within  the  fourth  degree  of  con- 
sanguinity} according  to  the  computations  of  the  civil  law,  are  prohibited. 
This  mode  of  computation  is  effected  by  reckoning  upwards  from  one  of 
the  parties  to  the  common  ancestor,  and  then  continuing  downwards 
from  the  common  ancestor  to  the  other  party,  Gibs.  Cod,  413.  Thus 
cousins-german  will  be  found  to  be  of  the  fourth  degree,  but  not  under 
or  within  it,  and  may  therefore  legally  marry,  Harrison  Burwell,  2  Vent. 
2,  15.  An  uncle  and  niece  will  be  found  to  be  within  the  fourth  degree, 
being  of  the  third  degree. 

Fourthly The  prohibition  touching  affinity,  must  be  carried  as  far 

as  the  prohibition  touching  consanguinity,  Gibs.  Cod.  417.  Thus,  as  a 
man  cannot  marry  his  sister,  aunt,  or  niece,  who  are  related  to  him  by 
consanguinity,  neither  can  he  marry  his  deceased  wife's  sister,  aunt,  or 
niece,  who  are  related  to  him  by  affinity. 

Fifthly. — All  the  foregoing  principles  are  in  full  force,  though  one  or 
both  of  the  parties  be  illegitimate,  Haines  v.  Jeffireys,  Com.  2 ;  Comb. 
356;  5  Mod.  168;  1  Ld.  Raym.  68,  S.  C. ;  Priestly  v.  Hughes,  11  East, 
7;  Rex  V.  Hodnett,  (Inhab.),  1  T.  Rep.  96. 


1843. 
Thb  Queen 

V. 

Madden. 
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1 843.  Sizthly.^The  eon$anguinei  of  the  husband  are  not  at  all  related  to  the 

eontanffuinei  of  the  wife.     Thus  the  brother  of  the  wife  may  marry  the 
sister  of  the  husband,  1  Tho.  Co.  IMu  128,  (n.)  O. 

With  reference  to  authority  in  particular  cases,  it  will  be  found  that 
the  degrees  mentioned  abore,  as  Nos.  4,  5,  6,  7,  10^  !!•  14, 15, 16, 17, 
18,  19.  20,  23  and  24,  are  prohibited  by  the  express  words  of  the 
statute.  Judicial  declarations  to  the  same  effect  have  also  been  made  ai 
to  Mo.  7,  in  .fiflifo<<  Gmit,  2  PhilL  16;  as  to  No.  lA^mBhckmony.Bfider, 
2  PhilL  359;  as  to  No.  17,  in  .SS/t.  Cbo&,3  Keb.  166;  Binh y, Hanit, 
Carth.  271 :  and  Faremouih  t.  Waimm,  1  PhilL  355.  It  wiU  be  obserred 
also,  that  the  statute  extends  the  prohibition  of  a  man's  intermarrjing; 
with  his  sister,  to  one  of  the  half  Uood. 

The  position  in  No.  9,  within  which  the  principal  case  falls,  n 
established  by  the  case  of  Buttery,  GaUriU,  Oilb.  Eq.  Ca.  156;  Bimb. 
145,  S.  C.  No.  13  is  supported  by  HarriMm  r,  Burwdl,  2  Ventr.  18. 
Nos.  25  ft  26,  WatkuuoH  t.  Mergatnm,  7  Raym.  464 ;  Skm.  37 ;  2  Jones 
191,  S.  C. ;  OemaU  r.  Beard,  6  Mod.  448.  No.  29  is  established  by 
Howard  t.  Bartlet,  Hob.  181.  And  for  No.  30,  the  following  authorities 
may  be  adduced  i^MannCe  Caee,  Cro.  Elix.  228 ;  4  Leon.  16,  S.  C. ;  hot 
see  8.  C.  F.  Moo.  907,  and  Pareom'  Ca$e,  Co,  Litt.  235 :  WorOeyJ.  Wd- 
AtnsoR,  2  Show.  71  ;  2  Lot.  254 ;  3  Reb.  660,  S.  C. ;  BUerton  t.  Gas6iS; 
Com.  318;  TTorlfey  t.  Buxton,  3  Reb.  620;  Anoiu  I  Mod.  25;  Hwai 
T.  Bartletf  Hob.  181 ;  SmowHng  t.  iViirie^,  Nels.  Lutw.  340;  DaaofJ. 
AMhoett,  I  Str.  53 ;  Honour  t.  Bradakaw,  3  Lev.  364. 

From  thb  renew  of  the  authorities,  it  will  be  seen  that  the  thirty 
degrees  mentioned  in  the  above  table,  are  all  recognised  as  prohibited 
degrees,  within  the  Levitical  law.  The  cases  to  which  we  have  referred 
were  all  pronounced,  either  in  the  Ecclesiastical  courts,  or  in  the  oommon 
law  courts,  upon  questions  relating  to  the  jurisdiction  of  the  former  in 
annulling  marriages  between  »ueh  partiee,  as  voidable,  in  the  jurisdidloo 
long  exercised  by  Ecclesiastical  courts,  during  the  life-time  of  the 
parties ;  all  these  degrees  are  now  included  in  the  words  "  prohibited 
degrees*'  in  the  recent  statute,  and  marriages  between  such  parties  sre 
thereby  ah  initio,  null  and  void,  to  all  intents  and  purposes  whatsoefer. 


1&43. 
JVaas,  Spring 

Auizet.  The  Queen   v.   Downes. 

On  the  trial  of  y  ^ 

an  indictment  XN  this  ca8e  the  prisoner  was  indicted  for  receiving  a  £1M 

for  receiving  • ,  .         ,  -  , 

jCIOO  note,      knowing  the  same  to  have  been  stolen.     Two  persons  had 
be  stolen,  it  ap.  heen  tried  and  convicted  on  the  day  before  the  prisoner  was 

peared  that  a 

constable  came 

from  Dublin  to  Naa$,  as  a  witness  for  the  prosecution,  and  brought  with  him  the 

£100  note  from  the  head  police  office  where  it  had  remained  since  the  arrest  of  the 

prisoner,  and  was  in  court  ready  to  give  evidence  the  whole  of  the  day  previous  to  the 

trial,  but  when  called  the  following  ikj  in  the  progress  of  the  case,  could  not  be  foond; 

JSTe/i/-- that  secondary  evidence  of  the  note  in  question  was  admissible. 


SPRING  ASSIZES,  6  VICT.  789 


tried,    as  principals  in  the  robbery,    and  the  prosecutor       1843. 


proved  that  a  £100  note,  of  a  certain  date  and  number  was,  The  Queen 
amongst  other  money,  taken  from  him  upon  that  occasion.  Downes. 
A  witness  then  proved  that  in  the  month  of  September  fol- 
lowing, the  prisoner  applied  to  him  for  advice  as  to  how  he 
could  pass  the  note  in  question,  and  this  witness  having 
learned  (not  from  the  prisoner)  whose  property  it  was,  he 
informed  the  prosecutor  of  the  application  made  to  him,  and 
it  was  arranged  that  the  witness  was  to  bring  the  prisoner, 
to  the  shop  of  a  friend  of  the  prosecutor's,  and  there  pur- 
chase some  goods  and  offer  the  note  in  payment.  This  was 
accordingly  done,  and  the  prisoner  having  purchased  goods 
to  the  amount  of  about  £10,  he  tendered  a  £100  note  in 
payment  of  this  sunu  He  was  then  arrested,  and  brought 
to  the  head  office  of  police  in  Dublin,  and  committed  for 
trial.  When  these  facts  were  proved,  the  officer  who  has 
charge  of  stolen  property  at  the  head  office  in  Dublin^  was 
called  to  produce  the  note  taken  from  the  prisoner,  in  order 
to  have  it  identified,  and  he  did  not  appear,  although  every 
inquiry  and  search  was  made  for  him  during  the  triaL  One 
of  the  magistrates  of  the  head  office  who  happened  to  be 
present  was  then  called,  and  he  stated  that  the  officer  of 
his  office,  came  from  Dublin  the  day  before  with  the  note 
in  question,  for  the  purpose  of  producing  it  at  the  trial, 
that  he  was  in  attendance  the  entire  day,  for  the  purpose  of 
giving  evidence,  and  that  he  had  made  every  inquiry  for 
him  since  this  case  had  been  called  on,  and  that  he  was  not 
able  to  discover  where  he  was. 

ToBRBNS,  J.  In  this  case  I  think  the  counsel  for 
the  Crown  are  now  entitled  to  give  secondary  evidence  of 
the  note  in  question. 
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1848.  The  witness  in  whose  shop  the  note  was  offered,  was  then 

Th»  Qunir  called  and  proved  the  amount,  number,  and  date  of  the 

DowKBs.     note  offered  to  him,    and  the  prosecutor  proved  that  it 

corresponded  in  all  respects  with  one  of  the  notes  stolen 

from  him. 

The  prisoner  was 
found  gruilty. 


1848.    ^  The  Quben  v.  Martin. 

TVtw  Spring 
Astizet. 

An  attorney  BURGLARY.  The  case  for  the  prosecution  having 
l^ed t.'ldt''  closed,  Mr.  Mayne,  who,  as  attorney  for  the  prisoner,  had 
for  a  p*Juoi7  conducted  his  defence,  and  cross-examined  the  witnesses 
tried  at  the      ^^  ^^^^  ^^^^^  ,^  j^y^ut  to  address  the  jury,  when 

ASSUBOSy  SiaCU 

priTilege  being 

limited  to  the  /.    i      »  v         j 

prisoner  him-       j^^^  CorbaUisj  Q.  C,  on  the  part  of  the  bar,  objected  to 

self,  or  to  his  ^    ,      ,  a_  j 

ooansel.  any  person  not  a  member  of  the  bar,  or  a  party  accused, 

addressing  the  jury,  and  referred  to  the  Prisoner's  Counsel 
Act,  (6  &  7  Wm.  IV.  c.  114,)  and  to  FarreJVs  Case(a)j 
where  Mr.  Justice  Cramptan,  under  similar  circumstances, 
refused  to  permit  the  attorney  for  the  prisoner  to  address 
the  jury. 

Mr.  Mayne  having  stated  that  the  prisoner  had  not 
means  to  employ  counsel,  and  that  the  objection  came 
upon  him  quite  by  surprise. 


(a)  Ante,  596. 
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Mr.  CorhaUU  consented  to  waive  all  objection  in  this        1843. 
particular  case,  upon  this  distinct  understanding  however,  thb  Qubkn 
that  this  case  was  not  to  be  drawn  into  a  precedent,  and     martin. 
Mr.  Mayne  then  addressed  the  jury. 

Verdict. — Guilty. 

On  the  same  day,  in  a  subsequent  case,  Mr.  Hynes^ 
attorney  for  another  prisoner,  was  about  to  address  the 
jury,  when 

Burton,  J.  interposed  and  said — Since  my  attention 
was  called  to  the  point,  in  the  former  case,  I  have  read 
the  statute  and  considered  the  case,  and  I  am  clearly  of 
opinion  that  an  attorney  is  not  entitled  to  address  the  jury 
on  behalf  of  a  prisoner,  in  any  courts  where  counsel 
practice,  but  that  such  privilege  is  limitted  to  the  accused 
himself,  or  to  his  counseL 


CASES 


ON   THX 


LEINSTER   CIRCUIT 


Civil  Side, 


1848. 
"  Kilkenny/  CoDT,  Appellant — Btrnb,  Respondent. 

Spring 
A$iiz€$. 

A  plaintifF       In  this  case  there  was  a  decree  for  the  plaintiff  below 

firom^de^ee.  fof    £3    10«.,    firom  which    decree   he   appealed.      The 

appellant  had  appeared  in  person  below  and  entered  into 

the  bond  for  40^.,  the  attorney  made  the  affidavit  that 

there  was  probable  cause  for  reversing  the  decree. 

Mr.  ScuByj  for  the  respondent,  argued  that  a  plaintiff 
could  not  appeal  from  a  decree  in  his  own  £Etvour,  Maker 
V.  Fannin(a). 

The  case  was  argued  on  the  other  side  by  the  agents 
for  the  appellant. 


(a)  Ante,  388. 
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Lbfrot,  B.     The  decisions  upon  this  point  are  conflict-        1843. 


6( 
<C 


These  words  by  themselves  might  include  this  case, 
but  look  at  all  the  subsequent  provisions  of  the  Act,  and 
of  the  6  &  7  Wm.  IV.  c.  76,  which  being  in  pari  tnateridy 
is  to  be  taken  into  consideration  and  construed  with  the 
former  Act.  The  conditions  upon  which  a  party  is  at 
liberty  to  appeal  are :  First,  ^^  if  a  plaintiff  paying  to  the 
'^  defendant  or  depositing  with  the  acting  clerk  of  the  peace 
^'  the  costs  allowed  by  this  Act,"  now  this  is  the  first  pro- 
vision which  seems  inconsistent  with  the  idea  that  the 
legislature  intended  to  allow  such  an  appeal  as  this.  For 
does  the  Act  give  costs  to  a  defendant  when  there  is  a 
decree  against  him  obtained  by  the  plaintiff — no  such  thing  ? 
this  provision  therefore  indicates  that  the  legislature  did 
not  mean  a  decree  by  the  plaintiff,  for  it  would  be  absurd 
in  giving  an  appeal  to  the  plaintiff  to  require  him  to  pay 
costs,  when  no  costs  were  awarded  against  him. 


ing:  if  there  had  been  an  uniform  train  of  decisions  I  should  Codt 
either  feel  myself  bound  to  follow  them,  or  if  I  felt  I  could  Btbkb. 
not  concur  in  them,  I  should  save  the  point  for  the  con- 
sideration of  the  judges ;  but  as  the  authorities  are  con- 
flicting, the  question  seems  still  afloat,  and  I  am  at  liberty 
to  look  to  the  Act  of  Parliament,  and  to  construe  it  in  the 
way  that  appears  to  me  most  accordant  with  its  words  and 
spirit. 

Look  then  at  the  several  provisions  of  the  Acts.  The 
first  general  words  giving  the  right  of  appeal  might  em- 
brace the  case  of  a  plaintiff  appealing  from  a  decree  in  his 
own  fisivour,  ^^  that  it  shall  and  may  be  lawful  for  any 
person  or  persons  who  shall  think  him,  her,  or  them- 
selves aggrieved  by  any  decree  or  dismiss." 
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1843.  The  second  provision  that  appears  ineonfflstent  with  the 

OoDT  permitting  this  appeal,  is  the  affidavit  required  to  be  made 
Btbne.  by  the  attorney,  he  is  obliged  to  swear  that  he  believes  the 
appeal  is  not  made  for  delay ;  now  it  would  be  absurd  to 
require  such  an  affidavit  in  this  case,  when  the  only  person 
whom  he  delays  by  the  appeal  is  himself,  not  his  adversary; 
if  a  plaintiff  was  dismissed  with  costs  such  an  affidavit 
would  be  quite  proper,  for  he  might  by  his  appeal  postpone 
the  payment  of  those  costs,  which,  if  there  were  no  appeal, 
the  defendant  might  at  once  levy,  but  it  would  be  absurd 
to  require  such  an  affidavit  when  the  delay  can  only  serve 
the  defendant. 

The  clause  in  the  6  &  7  Wm.  IV.,  to  remedy  the  incon- 
venience of  parties  who  cannot  attend  the  sessions,  b^g 
prevented  from  appealing  by  reason  of  their  being  neces- 
sary parties  to  the  recognizance,  seems  also  to  show  that 
it  was  not  the  intention  to  include  this  case.  "  It  shall 
be  lawful  for  the  plaintiff  to  enter  an  appeal  upon  paying 
or  lodging  double  the  costs  of  such  dismiss'*  The  word 
'  dismiss'  is  only  used,  and  thus  the  legislature  shows  the 
nature  of  a  decree  from  which  a  plaintiff  may  appeal,  it  is 
a  dismiss. 

The  plaintiff,  unlike  the  defendant,  is  not  bound  to  come 
into  the  Court  below,  he  ought  not  to  be  allowed  to  put 
his  adversary  to  the  expense  of  defending  the  suit  below 
and  then  above,  when  there  is  no  provision  for  the  costs 
of  the  defendant  who  is  put  to  the  expense,  though  he 
succeed  in  the  appeal  by  the  judge's  refusal  to  increase  the 
damages,  which  is  substantially  a  decision  in  his  &vour ;  in 
such  a  case  he  ought  to  get  his  costs,  and  yet  I  think  there 
is  no  jurisdiction  to  give  him  the  costs  of  appearing  on  the 
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appeal,  though  he  thus  succeeds.    This  is  another  argu-        1843. 


ment  to  show  that  the  legislature  did  not  intend  to  give       Codt 

V, 

this  appeal.  Btrnb. 

I  do  not  find  that  in  any  of  the  cases  cited  these  pro- 
visions have  been  adverted  to,  and  I  am  of  opinion  that 
the  last  decision  is  right  and  agreeable  to  the  Act  of 
Parliament. 

Mr.  Scully  then  applied  that  the  decree  should  be 
affirmed  with  costs. 

Lefroy,  B.  The  difficulty  is,  that  is  one  of  the  grounds 
upon  which  my  opinion  rests,  that  suppose  I  affirmed  the 
decree,  I  could  not  give  costs.  However,  without  deciding 
that  point,  it  is  enough  to  say,  that  this  being  a  vexata 
qiuBstio,  I  would  not  give  costs. 

Decree  affirmed. 


CASES 


OV  THK 


NORTH  EAST   CIRCUIT 


avil  Side. 


1848. 
Spr^^^    Orr,  Appellant — Marquis  of  Hertford,  Respondent. 

A»9ize»m 

The  recognii-  fiJECTMENT  against  an  over-holding-tenant.    Decree 

anoe  of  appeal       .  , 

is  good,  altho'  and  appeal. 

for  a  sum  ex- 
oeeding  that 

tbe^l^^         The  recognizance  was  for  a  sum  exceeding  that  required 
by  the  statute. 


Mr.  Nebony  Q.C.  for  the  respondent,  objected  to  die 
recognizance  as  taken  for  too  large  a  sum,  and  cited 
Brennan  v.  Ckary(a)j  Hopkins  v.  Lard  Galmoy(b\  Erskime 
v.  Lanff(e\  SuUivan  v.  Grey(d)f  Hughes  v.  Hughes{e)y 
Parker  v.  Duggan(f)y  Keams  v.  BdUmdijj). 


(«)  AiU€,  485.  (6)  Amu,  d8& 

(c)  2  Cr.  «(  D.  480.  (jS)  AnU,  706. 

(e)  Ante,  069.  (f)  Ante,  697. 

fy)  Amte,  621. 
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Mr.  Tombf  Q.C.  and  Mr.  T.  K.  Lavory^  contra,  relied       1843. 
on  Keelan  v.  M^MaJum((i)j  and  Richarda  v.  Richard8(b)j        Oeb 
and  observed  that  this  case  of  ejectment  differed  from  the  Maaqou  or 
cases  cited  as  no  costs  were  fixed  by  the  Act. 

Brady,  C.B.,  having  taken  time  to  consider  the  ques- 
tion, stated  on  a  subsequent  day  that  his  impression  was  in 
favour  of  the  decision  of  Mr.  Justice  Cramptouj  in  Keelan 
V.  M^Mahanj  but  that  he  should  not  decide  the  question 
but  leave  the  parties  to  bring  an  action  on  the  recogni- 
zance, so  as  to  raise  this  point  and  have  it  decided(c). 


(a)  Amie,  585.  (5)  Ante,  557* 

(O  The  same  qnestion  hayiDg  subeeqaentlj  arisen  in  an  appeal  case 
(J7oy  T.  7^&,)  at  Monaghan,  the  Chief  Baron  stated  that  he  should 
hold  the  recognisanoe  good,  and  should  leare  the  question  to  be  ultimately 
decided  in  some  action  in  the  superior  courts,  so  as  to  hare  the  question 
decided  by  the  highest  tribunal  in  the  land. 


1843. 


Rogers,  Appellant— M^Alvin,  Respondent.  ^^'^s^^^ 


Sprmg 


!E JECTMENT  against  an  over-holding-tenant.    Decree  ^  ^dectment, 

^  ®  the  ooeto  de- 

and  appeal.  creed  were 

^'^  £1  14s.  11^ 

(the  costs  al- 

The  costs  decreed  by  the  assistant-barrister,  were  2|^]|^^{^ 
£1  14s.  ll^d.  the  rec<^^ance  entered  into  by  ^^^xLwoo^h 
appellant  was  for  £3  9s.  •»«•  «f  W^ 

Ib^that 

The  costs  allowed  by  the  Act  of  Parliament  were  £1  anonrMUd» 
14«.  6<f.,  and  the  clerk  of  the  peace  stated,  that  such  was  ^S^mj^ 
the  amount  usually  allowed.  ^*  ■'"*  ^ 


orscvk 


Mr.  Napier  for  the  respondent 
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1843. 

"  "Y" 


The  recognisance  is  for  too  small  a  sum.    It  must  be 
RooBRs      for  double  the  sum  decreed   by  the  assistant-banister, 
M'Alyxh.     whether  that  sum  be  right  or  wrong.     Such  was  the  view 
taken  by  Baron  Pemufather  and  Sergeant  Gremeia). 


Mr.  Whiteside^  Q.C.  for  the  appellant. 

The  view  taken  by  the  respondent  is  right,  when  the 
decree  is  for  a  debt  But  in  the  case  of  an  ejectment,  the 
Act  of  Parliament  gives  a  right  of  appeal  and  declares  the 
amount  of  fees  which  are  to  be  taken.  The  recognizance 
should  be  in  double  the  costs  allowed  by  the  Act. 

Brady,  C.B.  The  difficulty  which  I  feel  is  this,  in 
order  to  appeal  from  the  decision  of  the  assistant-barrister. 
the  party  must  perform  the  requisites,  one  of  which  is,  to 
enter  into  a  recognizance  for  double  the  sum  decreed. 
That  must  mean  double  the  sum  decreed,  whether,  that 
sum  be  right  or  wrong ;  I  cannot  go  behind  the  taxation 
and  I  must  therefore  hold  the  recognizance  bad.  This  is 
a  case  of  hardship,  and  to  avoid  a  similar  mistake  in  future, 
I  think  the  best  course  would  be  for  the  clerk  of  the  peace 
to  enter  in  his  book  the  amount  of  the  costs  allowed  by  tie 
act,  which  he  would  then  insert  in  the  decree.(i). 


(d)  Barton,  y.  Cnammr,  2  Cr.  &  D.  496. 
(6)  Two  Bhillings  and  four  pence  only  are  allowed  for  taxing  t^ 
costs.     This  makes  the  costs  £1  14«.  Bd,,  as  stated  by  the  clerk  of  tb^ 
peace  in  the  foregoing  case,  instead  of    £1  14s.  B^.,    as  stated  is 
the  Schedule  of  the  Act  of  Parliament. 
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184a. 

Bernard,  Appellant — Gallagher,  Respondent         CanickfirgMM 

Spring 

C/IVIL  Bill  for  money  had  and  receiyed.     Decree  and  A  party  who 

haye  not  i^ 
appeal.  peared  below, 

and  who  ap- 
peals under 

The  defendant  had  not  appeared  in  person  at  the  sessions,  4  \  75^,  ^* 
and  had  appealed  by  procuring  two  sureties,  to  enter  into  a  ^Swo  oofu 
recognizance  in  double  the  sum  decreed  and  costs,  and 
lod^g  125.  being  double  the  costs. 


Mr.  Napier^  for  the  respondent,  contended  that  the 
appellant  should  have  lodged  treble  costs,  and  cited  Kehoe 
V.  Doyne{a)j  which  had  been  affirmed  by  Pennefather^ 
C.  J.  after  full  consideration  of  the  conflicting  cases  in 
Lane  v.  Drohan{h),  and  by  Richards^  B.  in  Bingham  v. 
Broffan(c), 

Mr.  T.  K.  Lawry^  for  the  appellant.  The  late  Chief 
Justice  Bushe^  in  Fowler  v.  Brien{d)y  and  Moss  v.  Madden^ 
decided  that  double  costs  only  were  necessary,  and  Sergeant 
Greene^  upon  reading  the  judgment  in  Fowler  y.  Brien, 
followed  that  decision  in  Kirwan  v.  Kirwan(e\  although 
he  had  dedded  differently  in  Satehell  v.  Helbert(f).  Mr. 
Longfieldy  in  his  edition  of  Nap.  C.  B.  Dig.(^),  states  that 
the  dedsion  in  Fowler  v.  Briefly  settled  the  doubt,  which 


(a)  AmU,  368.  (bj  Ante.  564.  (O  Amie,  ATI. 

id)  XCr.k,  D.,  C  C,  576.  (e)  AmU,  480. 

(/)  Amu,  464.  0?)  Page,  78. 
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1843.        before  eadsted.    It  is  most  important  that  there  should  be 


Bbkmabd    a  uniformity  of  decision. 
Gaixaobxb. 


Bradt,  GB.  I  see  no  reason  for  altering  the  opinion 
which  I  have  before  expressed  on  this  point,  confirmed  as 
it  now  is  by  Chief  Justice  Ptnnef other.  I  cannot  see  my 
way  to  the  reasoning  of  the  late  Chief  Justice ;  suppose  the 
decree  below  is  affirmed,  the  respondent  is  entitled  to  the 
costs  below  and  double  the  costs  of  the  appeal.  But  if 
double  the  costs  only  are  lodged,  he  has  no  security  for  the 
payment  of  the  costs  below. 


1843.  Irwin,  Appellant — Botd,  Respondent. 

Auixei.      XHIS  was  an  appeal  from  a  manor  coturt  decree,  for  £10, 
Decree  In  ma-  besides  costs.      The  bond  entered  into  by  the  appellant 

nor  court  for  ^       - 

£10,  besides    was  for  £20. 

costs.     The 
appeal  bond 

^J  klsnffi^'      Mr.  r.  JT.  Lowry^  for  the  respondent  objected  to  it  as  in- 
««"*•  sufficient 


Bradt,  C.B.  I  can  distinguish  no  difference  between 
the  Civil  Bill  and  Manor  Court  acts  in  this  respect.  I 
must  therefore  hold  this  bond  insufficient. 
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1843, 
Eken,  Appellant — Dohertt,  Respondent  CarrickfirgM$ 

Sprmg 


XyECREE  in    the  manor   court  against  the  appellant,  Amanoreoiirt 

luw  not  juris- 

a    pawn-broker,   for    the  value  of    a    gold    watch  and  diction  to 
key,  pawned  with  him  by  the  respondent,   which  were  against  a 

^     .  pawnbroker, 

*<«*•  for  the  value 

The  agent  of  the  respondent  relied  on  the  stat.  26  Geo.  ^^^^^^th 
III.  c.  43(a),  to  shew  that  the  manor  court  had  no  juris-  °^' 
diction. 


Brady,  C.B.  Reverse  the  decree  without  prejudice  to 
the  respondent's  proceeding  before  the  magistrates,  and  as 
the  objection  was  not  made  below  without  costs. 


(a)  26  Geo.  III.  c  43,  s.  4,  Irish : — **  In  case  any  difference  or  dispute 
*'  shall  arise  between  any  person  or  persons  pledging  any  goods  or 
chattels,  and  the  pawnbroker  or  pawnbrokers  with  whom  the  same 
shall  hare  been  pledged,  respecting  the  re-deUrery  thereof,  or  the 
money  to  be  paid  to  such  pawnbroker  or  pawnbrokers,  every  such 
difference  or  dispute,  in  case  the  original  sum  lent  does  not  exceed 
forty  shillings,  shall  be  settled  and  determined  by  one  justice  of  the 
peace ;  and  when  the  money  lent  exceeds  forty  shillings,  by  any  two 
justices  of  the  peace,  acting  for  the  respectiye  county,  city,  borough,  or 
town  corporate ;  which  justice  or  justices  is  and  are  hereby  authorised 
and  required,  upon  application  being  made  to  him  or  them,  as  the  case 
may  require,  for  that  purpose,  by  examination  on  oath  of  the  parties 
themsdres ;  or  being  of  the  people  called  Quakers,  on  his,  her,  or 
their  solemn  affirmation,  and  such  other  credible  person  or  persons  as 
shall  appear  before  him  or  them,  touching  the  premises,  to  hear  and 
determine  the  same,  which  determination  shall  be  final  and  binding 
unto  and  upon  all  persons  or  parties  concerned,  and  that  no  such 
difference  or  dispute  shall  be  tried,  heard,  or  determined  in  any  of  the 
**  superior  courts  of  law,  or  hi  any  other  manner  than  before  such 
**  justice  or  justices  as  aforesaid.** 
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1843. 
Carrickfergus  QuiN,  Appellant Respondent. 

Sfffinjf 
Ainzes* 

The  mother  of  X  HIS  was  an  appeal  from  a  manor  court  decree  for  the 
child  is  a  com-  maintenance  of  an  illegitimate  child. 

petent  witneat 
to  prore  a  ooo- 

rapport'of  U.  ^  order  to  prove  the  contract  for  the  support  of  the 
child,  the  mother,  who  was  not  the  plaintiff,  was 
produced. 


Mr.  T.  K.  Lowry  objected  to  the  witness,  on  the  ground 
that  she  was  herself  primarily  liable  for  the  support  of  the 
child. 

Brady,  C.B.,  oyer-ruled  this  objection. 


1848, 

Carrickfirgug  BuRKB,  Appellant — KENNEDY,  Respondent. 

Spring 
AMsizes. 

The  condition  J-  HIS  was  an  appeal  from  a  civil  bill  decree,  before  the 

ofabondgiren   i      »£p 
on  an  ap^al     snenn. 

before  Uie  she- 
riflf  was  to 

"  perform  the      The  condition  of  the  bond  was  to  *'  perform  the  decree 

decree  of  the 

next  going       "  of  the  next  going  judge  of  assize." 

jodge  of   as- 
size.';   HeU, 

sufficient.  The  respondent's  agent  objected  to  the  condition  of  the 

bond  as  not  complying  with  the  statute.     It  should  hare 
been  to  ^*  perform  and  abide  the  decree,  &c" 


Brady,  C.B.,  held  the  condition  of  the  bond  substan- 
tially right. 
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lS4d. 

CarriekferguM 

O'Connor,  Appellant— Flyn,  Eespondent.  iSl«. 

Where  the 

Appeal  from  a  manor  court  decree  for  JBI.  Thef^^^^^op  ^^ 
plaintiff  having  been  examined  in  pursuance  of  the  7  &  8  ^^  ^  '^^ 
Geo.  IV.  c.  68,  a.  2,  and  no  other  evidence  having  heen  thejud^w^he- 
produced  in  support  of  the  plaintiff's  case.  wm  not  grant^ 

a  decree,  on 
the  testimony 

Mr.  B,  AndretoSj  contended  that  the  plaintiff  was  not  ^J^^  ^^"^ 
entitled  to  recover  on  his  own  evidence,  uncorroborated  by 
any  other  testimony,  and  referred  to  Taylor  v.  Courtney  (a) 


Bradt,  G.B.  I  do  not  think  the  act  contains  any  thing 
to  prevent  the  plaintiff  from  recovering  on  his  own  unsup- 
ported testimony.  It  appears  to  me  to  be  altogether  dis- 
cretionary in  the  judge,  whether  he  will  grant  a  decree  in 
such  a  case  or  not. 

(a)  Ante,  258. 


3    E 
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1843. 

Monaghan 

Spring 

Auixet, 


Watson,  Appellant — Slkyin,  Respondent. 


t.    .Civil  BIU  for  money  had  and  received.     Decree  by  the 

Tb6  number  is 

notess^tiii    Assistant  Barrister,  and  appeal. 

to  the  affldATit  '  ^^ 

of  probable 
cause,  and 

may  be  affixed     Treanor  havin?  set  up  his  interest  in  a  certain  house  to 

at  the  hearing  ®  ^ 

of  the  appeal.  \^  gold  by  auction,  Watson,  become  the  purchaser  of  it 

^L  Decame 

the  purchaser  for  £^%  18s.,  and  his  name  was  entered  as  such  in  the 

of  a  house  at 

an  auction.  B  auctioneer^s  book.     On  the  eveninfl:  of  the  day  on  which 

afterwards  °  ^ 

agreed  to  gire  the  auctiou  took  place  Slerin  a^eed  to  gire  Watson  jP3 

him  £3  Idf.  r  -&  & 

forhisbargwn.  iSs.  for  his  bargain.    This  sum  was  paid  at  the  same  time. 

The  money 

was  paid,  but  and  ten  pounds  were  afterwards  paid  on  account  of  the 

there  was  no 

contract  in      purchase  money ;   but  the  contract  was  not  reduced  to 

writing;  after- 

wards  10/.      writing.    Watson  haying  himself  obtained  a  conveyance  of 

were  paid  by  B 

on  account  of  the  premises  from  Treanor,  afterwards  offered  to  convey 

the  purchase 

money.   A  of-  them  to  Slevin  ;  but  he  refused  to  accept  the  conveyance, 

fered  to  con- 

Tey  the  pre-     alleging  that  he  was  drunk  at  the  time  the  bargain  was  made, 

mises  to  B, 

who  refused  to  and  processed  Watson  for  the  £\Z  15^.,  for  which  he  obtained 

complete  the 

contract        a  decree.    From  that  decree  the  present  appeal  was  brought. 

-HeW,  that  r  rr  e 

B  could  reco- 
ver back  the 

money  which       Mr.  Perrin^  for  the  respondent,  objected  to  the  affidavit  of 

he  had  paid  to 

A,  the  consi-   probable  cause,  on  the  ground  that  it  had  no  number,  and 

deration  hay-      ,     _  __ 

ing  failed.  cited  OdeU  v.  Haye$(a)y  where  Baron  Lefrojf  decided, 
after  great  deliberation,  that  the  number  is  a  part  of  the 
recognizance,  and  that  the  omission  of  it  is  a  ffttal  defect. 


Mr.  Napier  for  the  appellant. 


(a)  Ante,  510. 
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The   number  is   not  a    part   of  the   afBdavit.     It  is  ^     ^^^' 
affixed  to  it  merely  for  the  convenience  of  the  Clerk  of  the 
Peace.    At  all  events  the  defect,  if  it  be  one,  is  cured  bj 
sec.  31  of  the  6  &  7  Wm.  4,  c.  75 ;  for  the  want  of  the  num- 
ber is  not  calculated  to  mislead  the  opposite  party. 

Bbadt,  C.  B.  Judge  BaU(a)  has  decided  this  point 
differently  from  Baron  Lrfn^y.  I  dissent  very  strongly 
from  that  decision  of  the  learned  Barents.  I  cannot  see 
my  way  to  it.  In  my  opinion  the  number  is  not  absolutely 
required  by  the  act  of  Parliament.  But  if  it  be  necessary 
I  think  it  may  be  done  Tiovr.(l)  I  shall,  therefore,  direct 
the  Clerk  of  the  Peace  to  affix  the  number  to  the  affidavit 
and  I  shall  overrule  the  objection. 

Mr.  Perrin. 

The  contract,  not  being  in  writing,  is  void  under  the 
statute  of  frauds.  The  consideration  has  therefore  failed, 
and  the  plaintiff  is  entitled  to  recover  his  inoney(<;).  In 
the  case  of  Carrington  v.  RooU^  (d)^  Lord  AUnger^  C.  B., 
says,  *'*'  I  think  the  meaning  of  the  statute  is  not  that  the 
*'  contract  shall  stand  for  all  purposes,  except  that  of  being 
enforced  by  action ;  but  it  means  that  the  contract  shall 
be  altogether  void.''^  Park  B.  says,  ^^  I  think  the  right 
interpretation  of  that  section  is  this, — that  an  agreement, 
*'*'  which  cannot  be  enforced  on  either  side,  is  a  contract  void 
*'  altogether.'^     The  principle  of  the  case  of  Tappenden  v. 


«« 


«t 


(C 


(a)  Moron  y.  Cutsen,  Ante,  706,  and  cases  were  cited. 
(6)  Sed  vide,  Shiel  v.  Murphy,  ante,  485,  where  Rieharda,  B.  decided 
that  the  recognizance  would  not    be  amended,  and  the   observations  of 
/»e/roy,  B.  Ante,  514. 

(e;  1  Sngd.  on  Estates,  370,  10th  edit.  (ef)  2  Mee.  &  W.  253. 
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,  '^  ^  Randal^  (a)  is  the  same.  There  Rooke^  /.,  says,  "this  is  an 
Watbon  {(  action,  brought  by  assignees,  to  recover  back  money  paid 
Slevin.  t(  jjy  ^ny  Qf  consideration  for  a  bond,  which  clearly  could 
"  not  be  put  in  force ;  and  I  think  this  action  may  well  be 
"  supported/^  There  is  this  distinction  between  that  case 
and  this, — that  there,  the  bond  was  void,  as  being  contrary 
to  public  policy  ;  here,  the  contract  is  void  by  statute ;  but 
the  principle  is  the  same,  for  in  neither  case  can  the  contract 
be  enforced.  It  may  be  said,  that  the  parties  are  in  pari 
delietOj  and  that  the  plaintiff,  therefore,  cannot  recover; 
but  that  does  not  prevent  the  application  of  the  principle 
of  the  cases  which  I  have  cited.  Slevin  had  a  legal  right 
to  rescind  the  contract.  In  Cooke  v.  Overion(h)^  it  was 
held,  that  a  sum  which  had  been  paid  by  an  infant  in 
advance  towards  the  purchase  of  a  share  in  the  defendant's 
trade,  to  be  retained  by  the  defendant  as  a  forfeiture,  if  the 
plaintiff  failed  to  fulfil  an  agreement  to  enter  into  partnership 
with  the  defendsint  might  he  recovered  by  him,  when  he 
came  of  age.  Ahhrson,  J.y  says,  "  before  the  contract  is 
"  performed  one  of  the  parties  revokes  it,  and  remits  the 
"  other  to  the  same  situation,  as  if  the  contract  had  never 
<*  been  made.  There  is  no  ground  therefore,  on  which 
"  he  can  claim  to  retain  money,  for  the  purpose  of  enforcing 
"  the  execution  of  a  contract,  which  the  law  says,  an  infant 
"  shall  not  enter  into.^'  Bosanquet^  /.,  says,  "it  is  a 
"  general  rule,  that  upon  an  entire  failure  of  consideration, 
"  a  party  is  entitled  to  recover  back  the  money  paid.'' 
That  is  precisely  the  case  here,  the  consideration  has  en- 
tirely failed.  The  defendant  is  not  put  in  a  worse  situation 
by  our  having  rescinded  the  contract.  In  point  of  natural 
justice  therefore,  we  are  entitled  to  recover  our  money. 

(a)  I  Selw.  N.  P.  99.,  2  Bos.  &  Pul.  467.        (6)  10  Bing.   352. 
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Lord  Mansfield^  G.  J.,  (a)  lays  down  that,  *'  if  the  defen-  ^     '^^^'     ^ 
'*  dant  be  under  an  obligation  from  the  ties  of  natural  justice     ^^"^^^^ 
"  to  refund,  the  law  implies  a  debt,  and  gives  this  action,     Slbvih. 
^*  founded  on  the  equitj  of  the  plaintiff's  case,  as  it  were 
"  upon  a  contract."     The  case  of  Stoeet  v.  Lee^  (i),  may  be 
relied  on  by  the  other  side.    But  in  that  case  some  benefit 
had  been  derived  by  the  plaintiff,  and  whenever  a  partial 
advantage  has  been  derived,  the  plaintiff  cannot  recover. 

Mr.  Napier.  This  action  cannot  be  maintained.  The 
action  for  money  had  and  received  has  always  been  con- 
sidered an  equitable  action (c).  Independently  of  that 
principle,  the  Civil  Bill  Court  is  a  court  of  equity  for  the 
defendant,  who  is  entitled  to  make  use  of  every  defence 
which  would  be  available  to  him  in  a  court  of  equity.  The 
plaintiff  purchased  this  interest  and  paid  a  sum  of  money 
for  it.  The  defendant  has  done  every  thing  in  his  power 
to  give  the  plaintiff  the  benefit  of  that  contract.  He  is 
willing  and  has  offered  to  convey.  In  a  court  of  equity  an 
offer  and  a  refusal  are  tantamount  to  a  performance  (6?). 
This  is  not  a  case  where  the  consideration  has  failed  ;  for 
the  consideration  is  the  conveyance,  and  we  have  offered  to 
convey.  This,  in  the  view  of  a  court  of  equity,  is  a  per- 
formance on  our  part.  Nor  is  the  contract  illegal.  The 
contract  is  good,  but  we  cannot  give  parol  evidence  of  it. 
Suppose  the  contract  had  been  reduced  to  writing  and  had 
not  been  stamped,  could  the  plaintiff  have  recovered  back 
the  money  which  he  has  advanced  i  In  principle  this  case 
is  the  same.  In  Carringion  v.  Roots  it  was  held  that  a 
contract  for  the  sale  of  an  interest  in  lands,  without  a  note 
in  writing,  may  operate  as  a  license  to  excuse  the  entry  of 


(a)  2  Bur.  1008.  (6)  4  Scott.  N.  R.  77. 

(c)  Per  Lord  Mansfield,  C.  J.  2  Bur.  1008. 
(rf)  Dowling  t.  Maguire,  LI.  k  G.,  T.  P.  1. 
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1843^  the  purchaser  on  the  hind.  This  shows  that  the  contract 
is  not  void  ;  and  if  it  be  not  void,  there  is  not  an  entire 
failure  of  consideration ;  and  therefore  according  to  the 
case  of  Stoeei  t.  2^,  the  plaintiff  is  not  entitled  to  reco- 
ver. The  question  is,  has  the  consideration  wholly  failed ! 
We  are  in  a  condition  to  perform  the  contract,  and  have 
completed  the  contract  with  the  original  vendor.  That 
of  itself  amounts  to  a  part  performance. 

Bradt,  0.  B.  referred  to  Walker  v.  Consiahh^{a)  and  to 
HemminffS  v.  Bothi€hUdf{b)  and  stated  that  his  impression 
was  in  favour  of  the  action,  but  that  he  would  reserve  the 
case  for  further  consideration. 

The  Chief  Baron  subsequently  gave  the  following  judg- 
ment. 

This  is  an  action  of  assumpsit  for  money  had  and 
received,  brought  to  recover  back  from  the  defendant  money 
paid  to  him  by  the  plaintiff  under  the  following  circum- 
stances. The  facts  are  admitted  on  both  sides,  and  are 
simply  these :  a  person  named  James  Treanor  had  a  house 
which  he  put  up  to  sale  by  auction,  at  which  the  pluntiff 
and  defendant  attended  and  bid.  The  defendant  was 
declared  the  purchaser  at  the  sum  of  £58  18s.  In  the 
evening  of  the  same  day  the  plaintiff  and  defendant  met, 
and  the  plaintiff  agreed  to  take  the  house,  giving  the 
defendant  £S  15s.  for  his  bargain,  and  he  afterwards  paid 
him  a  further  sum  of  £10  on  account  of  the  purchase 
money,  but  there  was  no  agreement  in  writing  between 
them.  The  plaintiff  shortly  after,  and  before  any  thing 
further  was  done  by  either  party,  changed  his  mind  about 

(a)  1  Bos.  and  Pal.  306. 
(6)  Bing.  315,  reversed  by  K.  B.  9  B.  &  C.  470. 
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the  purchase  and  declined  to  complete  it,  and  has  brought        ^^^ 
this  action  to  recover  back  the  sums  thus  paid  by  him  to     Watsom 
the  defendant.    The  latter  has  paid  his  purchase  money  to     Slsvin. 
Treanor,  and  completed  his  purchase  by  getting  a  convey- 
ance of  the  house,  and  he  is  now  ready  and  has  offered  to 
convey  it  to  the  plaintiff  according  to  the  tenor  of  this 
verbal  agreement. 

It  was  argued  for  the  plaintiff  that  he  was  entitled 
to  recover  the  sum  in  question,  as  money  paid  by  him 
without  consideration,  or  on  a  consideration  which  has 
failed ;  while  the  counsel  for  the  defendant  insisted  that 
the  contract  not  being  made  void  by  the  statute  of  frauds, 
he  is  not  bound  to  repay  the  money  on  its  being  disaffirmed 
by  the  plaintiff,  whose  own  default  it  was  that  the  contract 
is  not  completed;  and  that  under  the  provisions  of  the 
civil  bill  acts  he  was  entitled  to  rely  on  any  defence  to  the 
action  which  he  could  have  in  a  court  of  equity.  With 
regard  to  the  latter  argument,  I  apprehend  there  is  not 
any  very  sound  distinction  between  the  doctrines  of  a  court 
of  equity  and  a  court  of  law  in  such  a  case  as  this.  The 
action  is  for  money  had  and  received,  which  has  often  been 
called  emphatically  an  equitable  action;  and  unless  the 
defendant  can  show  a  good  right  to  retain  this  money  in  a 
court  of  law,  I  do  not  see  how,  on  the  facts  of  the  case,  he 
could  have  such  a  right  in  a  court  of  equity. 

In  cases  of  fraud,  mistake,  or  surprise,  parol  evidence 
may  be  given  by  a  defendant  in  a  court  of  equity,  resisting 
a  bill  for  specific  performance,  to  show  that  it  would  be 
unequitable  to  compel  him  to  execute  the  contract  sought 
to  be  enforced ;  but  there  is  not,  that  I  can  perceive,  any 
analogy  between  that  class  of  cases  and  the  case  now  before 
me,  which  rests  on  principles  established,  and  acted  on  in 
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^^^'  ^  courts  of  law  in  reference  to  the  action  for  money  had  and 
received,  and  upon  those  principles  I  think  the  plaintiff  is 
entitled  to  recover.  The  short  statement  of  the  case  is,  that 
the  plaintiff  has  paid  money  to  the  defendant  on  an  executory 
contract,  which  neither  party  can  enforce.  The  plaintiff 
has,  as  he  is  by  law  entitled  to  do,  disaffirmed  the  contract, 
and  therefore  the  consideration  on  which  the  money  was 
paid  has  wholly  failed,  and  it  is  no  answer  to  the  claim  for 
repayment  of  the  money  that  this  failure  has  occurred  by 
the  act  of  the  plaintiff  himself.  It  is  an  act  he  was  legally 
entitled  to  do ;  and  it  was  no  part  of  the  contract  that  in 
such  a  case  the  money  paid  should  be  forfeited. 

I  do  not  find  this  precise  case  to  have  come  before  any 
court  for  decision ;  but  the  position  that  a  deposit  on  a 
sale  of  land  can  be  recovered  as  money  had  and  received, 
when  the  sale  is  by  parol,  is  alluded  to  by  Sir  Edtoard 
Sugden^  in  his  treatise  on  Vendors  and  Purchasers  (a), 
without  reference  to  any  distinction  between  the  case  of  a 
plaintiff  or  a  defendant,  disaffirming  a  contract  of  this 
nature.  The  case,  however,  to  which  Sir  Edward  Sugden 
refers  in  the  note  (b)  does  not  bear  either  way  on  the  posi- 
tion itself,  because  in  that  case  the  contract  had  been 
rescinded  by  the  agreement  of  both  parties,  and  the  deposit 
refunded ;  and  the  action  was  brought  on  a  special  agree- 
ment, entered  into  on  the  rescinding  of  the  contract  for 
interest  on  the  deposit,  which  interest  it  is  there  decided 
could  not  be  recovered  on  a  count  for  money  had  and 
received,  and  it  is  in  reference  to  this  question  of  interest 
that  the  case  is  quoted  by  Sir  Edward  Sugden.    The 


(a)  Vol.  I»p.  370,  tenth  edition. 
(6)    Walker  v.  Conttabh,  1  Bos.  &  Pul.  306. 
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absence  of  a  precise  authority  on  the  point  indnced  me  for  >»*^ 
a  time  to  delay  giving  judgment  on  this  i^peal ;  bat  I  think  ^  a^'^" 
the  case  is  a  reiy  plain  one  in  iayoiir  of  the  plaintiff.  It  ^■'▼■i'* 
cannot  be  doabted  that  he  had  a  right  to  disaffirm  the 
contract,  and  there  is  no  form  of  action  or  proceeding  in 
which  the  defendant  conld  enforce  or  set  it  up  against  him, 
or  in  which  the  plaintiff  could  enforce  or  set  it  up  against 
the  defendant.  That  this  is  so,  is  established  very  plainly 
by  the  case  of  CarrinffUm  ▼.  Boats  (a),  where  it  was  decided 
that  an  action  of  trespass  could  not  be  maintained  by  the 
purchaser  of  an  interest  in  land  under  a  rerbal  contract, 
against  the  seller  for  distraining,  as  damage  ffOBaniy  his 
horse  and  cart,  though  on  the  hind  in  question  in  pur- 
suance  of  the  contract.  In  that  case  Lord  Abinger 
expressly  decided  that  the  meaning  of  the  statute  is  not 
that  the  contract  should  stand  for  all  purposes  except  that 
of  being  enforced  by  action,  but  that  it  shall  be  altogether 
void.  "  A  party,"  he  says,  "  cannot  have  a  lawful  right 
**  which  the  law  will  not  sustain.  It  is  not  a  lawful 
*'  contract  which  gives  a  right,  if  it  cannot  be  enforced  by 
"  law.''  He  admits,  however,  and  the  authorities  referred 
to  in  the  argument  of  that  case  shew  that  such  an  argument 
may  be  available  in  an  action  of  trespass  by  setting  up  a 
license — not  setting  up  the  contract  itself  as  a  contract,  but 
only  shewing  matter  of  excuse  for  the  trespass,  which 
excuse  on  the  form  of  the  pleadings  in  the  case  itself,  the 
plaintiff  had  precluded  himself  from  insisting  on.  Barons 
Parhj  Bolandf  and  Gumey^  concur  with  Lord  Ahinger  in 
opinion,  that  the  contract  is  void  altogether.  This  being 
the  case,  and  the  plaintiff  having  declared  while  the  contract 
remained  executory,  that  he  would  not  fulfil  it,  and  being 

(a)    Uhi  tupra. 
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^^«  ^  fully  entitled  by  law  bo  to  act,  I  cannot  distingaish  this  case 
Wat8o«  fpQm  Cooke  Y.  Ov&rion  (a),  cited  by  Mr.  Perrin  for  the  plain- 
Slbyih.  iif[^  where  it  was  held  that  a  person  having  rescinded,  on 
coming  of  age,  a  contract  for  a  purchase  made  by  him 
while  an  infant,  and  while  the  law  allowed  him  to  resdnd  it, 
and  from  which  he  had  received  no  consideration,  could 
recover  back  money  paid  as  a  deposit  in  part  of  the  pur- 
chase money,  which  it  was  provided  by  the  agreement 
should  be  forfeited  in  default  of  his  completing  the  contract. 
That  case,  though  turning  on  a  peculiar  doctrine  relating  to 
infants,  is  decided  in  truth  on  general  grounds,  applicable 
to  all  cases,  as  appears  from  the  language  of  the  judges. 
Tindal^  G.  J.,  says,  ^'  when  the  plaintiff  rescinded  the  con- 
^*  tract,  he  had  a  right  to  rescind  the  whole  of  it.***  Bomnr 
quet,  J.,  says,  "  it  is  a  general  rule  that  upon  a  failure  of 
'^  consideration,  a  party  is  entitled  to  recover  back  money 
"  paid,  and  it  cannot  be  said  that  in  this  respect  an  infant 
^'  is  in  a  worse  situation  than  others.  Here  the  infant  has 
«'  derived  no  benefit  whatever  from  the  contract  the  consider- 
^^  ation  of  which  has  wholly  failed.  It  has  been  urged  in- 
^'  deed  that  it  failed  by  the  act  of  the  plaintiff  himself,  but  if 
*'  the  law  allows  him  to  rescind  a  contract  from  which  he  has 
**•  deiived  no  benefit,  he  must  be  allowed  to  rescind  it  to  all 
*'  intents  and  purposes,  and  if  so,  for  the  purpose  of  recovering 
^*  money  paid  without  consideration.  The  ^100  paid  here 
^*  was  in  the  nature  of  a  deposit.  Money  paid  on  a  deposit 
«c  may  generally  be  recovered  back  where  the  contract  goes 
^'  off;  and  here  the  contract  was  defeated  before  the  infant 
^'  derived  any  benefit  from  it.^  So  in  the  present  case  the 
contract  has  been  defeated  before  the  plaintiff  derived  any  be- 
nefit from  it,  and  it  is  impossible  to  suggest  any  consideration 

(a)    Ubi  svpra. 
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which  has  been  received  for  the  money  in  question.  No  1843. 
doubt  if  any  such  consideration  appeared,  the  case  might  Watsom 
fall  within  the  authority  of  that  of  ffemmings  v.  Bothschild  Slevim. 
(a),  where  the  Court  of  King's  Bench  held,  reversing  the 
judgment  of  the  Court  of  Common  Pleas,  (i)  that  a  de- 
posit on  a  loan  could  not  be  recovered  on  failure  by  the 
plaintiff  to  comply  with  the  conditions,  which  would  have 
entitled  him  to  certain  shares  therein,  on  the  ground  that  the 
option  which  he  had  by  a  contract  binding  on  the  defendant 
to  obtain  those  shares,  was  in  itself  a  sufficient  consideration 
for  the  deposit ;  and  of  the  case  of  Holmes  v.  Bloss  (c), 
which  is  very  similar  to  that  of  Cooke  v.  Overton^  being 
also  the  case  of  an  infant  rescinding  a  contract  for  the  pur- 
chase, but  in  which  some  consideration  having  resulted  to 
the  infant  by  the  temporary  acceptation  of  the  premises 
contracted  for,  the  court  held  that  he  could  not  recover 
back  the  money  paid. 

That  money  paid  on  a  contract  which  cannot  be  enforced 
at  law,  may  be  recovered  back  while  the  contract  remains 
executory  by  the  party  who  rescinds  it,  is  further  esta- 
blished by  the  case  of  Auberi  v.  Walsh  (d)  where  the  sub- 
ject is  very  fully  discussed  by  Sir  James  Mansfield^  C.  J., 
who,  after  commenting  on  the  cases  of  Tappenden  v.  Randal^ 
and  Lotory  v.  Bourdieu^  says,  **  why  should  not  a  man  say, 
*■  you  and  I  have  agreed  so  and  so,  but  the  agreement  is 
*  good  for  nothing  ;  I  cannot  bind  you,  and  you  cannot 
*^  ^  bind  me,  and  therefore  the  event  happens  that  you  will 
"  '  pay  me  back  my  money/  ^' 

The  case  of  Stoeet  v.  Lee^  (e)  cited  by  the  defendant's 


(a)   Ubi  iupra.      (6)  4  Bin^.  315.      (e)  8  Taun.  508.      (<Q  3  Idem.  279. 

(e)  Ubi  Supra. 


KC 
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IS4S,  counsel  is  distingaishable  from  the  present  as,  there,  by  the 
payments  made  of  an  annuity  provided  for  by  the  contract, 
the  contract  is  pro  tanio  executed,  and  besides  the  plaintiff 
had  manifestly  received  a  consideration  for  them,  as  is 
shown  in  the  argument  of  counsel  in  that  case. 

It  is  suggested  in  the  present  case  by  the  defendant's 
counsel  that  the  defendant  having  completed  his  contract 
of  purchase  with  the  original  vendor  had  done  an  act 
amounting  to  part  performance,  as  between  him  and  the 
plaintiff,  and  that  therefore  he  had  a  right,  in  equity,  to 
insist  on  the  completion  of  this  agreement ;  but  I  think, 
this  does  not  alter  the  case.  In  completing  his  contract  the 
defendant  has  done  nothing  that  he  was  not  bound  to  do  as 
between  himself  and  the  original  vendor,  independently  of 
a  contract  between  him  and  the  plaintiff ;  and  besides  it 
does  not  appear  that  he  had  completed  the  purchase  before 
the  plaintiff  declared  he  would  not  fulfil  his  contract.  It  is 
true  the  defendant  is  ready  now  to  convey  the  premises  to 
the  plaintiff,  but  the  latter  was  not  bound  to  speculate  on 
his  doing  so.  His  right  to  rescind  the  contract  cannot  be 
made  to  depend  on  such  considerations,  and  it  would  be 
unjust  that  it  should,  because  he  might  thus  perhaps  go  on 
incurring  expenses  in  the  investigation  of  title  which,  if  the 
defendant  afterwards  refused  to  complete  the  contract,  he 
could  not  recover  by  reason  of  the  contract  not  being 
in  writing,  (a) 

I  have  not  entered  on  the  consideration  of  the  general  ques- 
tion whether  in  the  absence  of  a  provision,  such  as  is  almost 


(a)  See  Go$heck  y.  Archer,  4  Nev.  &  M.  485. 
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uniyereal  in  contractfl  of  sale,  that  on  failure  to  complete        >^<8» 
the  contract  the  deposit  shall  be  forfeited,  the  buyer  can  re-     ^^'son 
cover  it  back  on  rescinding  a  written  contract.     That  ques-     SLXYiir. 
tion  is  discussed  bat  not  decided  in  the  case  of  PaUon  y. 
Waugh.  (a)     The  question  in  the  present  case  is  very  dif- 
ferent from  that,  and  on  the  grounds  I  have  stated  must  be 
decided  for  the  plaintiff. 

(a)  9  Ad.  fc  EL  50S. 


CROWN  SIDE. 


Ew  parte  Botd  and  Oolb. 


1843. 


Xhis  was  an  application  under  the  109th  section  of  the     ^Hnp^ 
Orand  Jury  Act  (6  and  7  W.  4,  c.  116)  for  an  order  for  a        ******* 
sum  of  money  for  the  support  of  deserted  children.      The  of  a  &^7  Wm. 
Baronial  presentment  sessions  had  rejected  the  application  «.  ']4,  with' 
on  the  ground  that  it  was  too  late,  no  notice  having  been  notice,  apply  to 
served  pursuant  to  the  14th  section.  preseDtment 

fortheiupport 
of  deserted 
^r      r       1  '  A.    r  ±\.  1*     ^*  children  under 

Mr.  Leach  m  support  of  the  application.  the  l09th  mc. 

The  14th  section  does  not  apply  to  presentments  of  this 
kind.  Although  the  words  of  that  section  are  general,  and 
apply  to  every  application^  they  mean  every  application  for 
works  done.  The  words  of  the  act  are  ''  eueh  application,^^ 
and  therefore  they  have  reference  to  applications  which 


Oglb« 
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^^^-    ^  have  been  treated  of  before.     There  is  nothmg  in  sec.  109 

BoTD^AHD  *^  ^^^^  *^**  ^^  ^*^  ^"^  contemplation  the  service  of  notice, 
except  in  cases  of  presentments  for  public  works  (a). 

Bradt,  0.  B.  If  I  were  to  grant  this  application,  I 
think  I  shonld  put  too  narrow  a  construction  on  the  words 
of  the  Act  of  Parliament.  The  words  **  such  application'" 
have  reference  to  the  first  clause,  which  includes  every 
application.  This  is  a  different  case  from  that  cited.  I 
am  not  therefore  called  upon  to  say  whether  that  decision 
was  right  or  wrong.  The  14th  section  directs  the  secre- 
tary to  keep  an  office  open  that  it  may  be  known  what 
the  public  are  seeking  for,  and  it  is  of  importance  that  ap- 
plications of  this  sort  should  be  known  as  well  as  others. 
I  am  of  opinion  that  the  application  to  the  sessions  in  this 
case  was  too  late,  and  therefore  I  shall  refuse  this  applica- 
tion. 


(a)  BxparU  Ctn  Payen  of  CUmfeaele,  tu  ra  65w 


1843.  MoRRis*s  Case. 


T 

CarriekferffUM 

Auixe:      1  HE  prisoner  was  indicted  for  receiving  three  bullocks  and 
An  indictment  three  heifers,  the  property  of  John  Bruce  Richard,  Viscount, 

for  receiving 

stolen  cattie    and  Baron  O'Neill,  knowing  them  to  have  been  stolen. 

laid  the  pro- 
perty inJ.B.B. 
ViBCoant  and 
Baron  O'Neill. 

It  waa  proTed  that  J.  B.  R.  waanot  a  Baron.  Hdd^  that  the  indictment  was  supported  by 
the  evidence. 
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One  witness  proved  that  the  names  and  title  of  Lord  ,     ^^^     ^ 
ONeiU  were  John  Bruce  Richard  Viscount  (yNeiU,  and    ^""^l^]^ 
that  his  lordship  was  not  a  baron  to  the  best  of  his  know- 
ledge.   No  evidence  was  given  that  Lord  O'Neill  was  a 
baron. 

Mr.  jB.  Andrews  for  the  prisoner  contended  that  the  in- 
dictment was  not  sustained  inasmuch  as  Lord  O'Neill  was 
not  a  baron,  as  therein  alleged  and  cited.  ArcKbold  Or. 
L.  26,  7th  edition,  Bex  v.  Ogilvy  (a). 


Sir  T.  Staples  for  the  crown  submitted  that  the  words 
and  baron^  were  surplusage,  and  cited  Gtaka/nCs  case  (i). 


(& 


Mr.  Anir6V)s  in  reply. 

ChrahanCs  case  was  decided  before  the  Union,  when  Lord 
ClanbrassU  was  only  an  esquire  in  England,  and  therefore 
the  description  in  that  case  was  correct.  But  whether  it 
was  so  or  not,  the  title  in  that  case  was  not  laid  as  part  of 
the  name,  but  was  only  matter  of  addition.  In  this  case, 
the  titles  '*  viscount  and  baron^  are  not  merely  addition,  but 
are  part  of  the  name  of  the  person  injured. 

Crampion^  /.,  sent  the  case  to  the  jury,  stating  that  he 
would  consider  the  objection,  and  give  the  prisoner  the 
benefit  of  it  if  he  thought  it  good. 

Verdict  guilty  (<?). 


(a)  2  Ru88.  708 ».  (h)  2  Leach,  647,  1  Stak.  P.  C.  206. 

(c)  The  case  was  not  afterwards  mentioned  by  his  Lordship. 
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M^Mastbb  and  Botlb^b  Case. 

1843. 


^  t  

om^j/^piM  ^fjjj  prisoners    were    indicted  under  7   Will.  4,  &c. 
V  ,  *"/"*  ^  1  Vic.  c.  8,  8.  3,  for  the  arson  of  a  dwelling  house  in  Bel- 

Mareh  6« 

fast.     There  were  three  counts  in  the  indictment.    The 

A  prisoner 

was  serTed  on  first  count  charged  the  offence  to  have  heen  committed  with 
the  assiMs,     intent  to  defraud  the  Alliance  Insurance  Company ;  the 

after  the  com-  •ii«  ii»¥  •»▼    t-i       mt 

miBsion  had  second  count  With  the  intent  to  defraud  one  H.  £.  The 
with  notice  to  trial  took  place  on  the  6th  of  March. 

produce  a  do- 
cument.    The 

dence  was  The  prisoner  M'Master  who  occupied  the  house  in  qnes- 
fromthejaU  tion  as  tenant  to  H.  E.  had  insured  it  with  the  Alliance 
served  wi^*"  Assurance  Company.    The  policy  of  assurance  remained 

the  notice.  ..i   »  •  j  ..      j         «_.      •>-•       •ii» 

The  trial  took  With  him,  and  a  notice  was  served  on  him  in  Camckfergos 
fifth^day  of  the  j^l>  ^^^  ^^^  ^^^  ^^  March,  at  two  o'clock,  p.  m.,  the  commission 
ti^r^e  nou^  haying  been  opened  at  ten  o'clock  a.  m.  of  the  same  day, 
was  m  me.    ^  produce  the  policy  of  Assurance. 


Sir  Thomas  Staphs^  Q.  G.  and  Mr.  ffamna  for  the 
crown,  the  policy  not  having  been  produced,  proposed  to 
give  secondary  evidence  of  it  in  order  to  prove  the  intent 
to  defraud  the  Insurance  Company. 

Mr.  WMietidet  Q.  G.  and  Mr.  Napier  for  the  prisoner. 

The  notice  to  produce  the  policy  was  not  served  in  time, 
having  been  served  after  the  commencement  of  the  assizes. 
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In  Bex  V.  Ellicomhe  (a)  the  commission  day  was  tlie  15th,        '841. 


^ 


and  the  notice  was  served  on  the  18th  of  March,     LittU'   ^'Master 

ana 

dcUe.  J.  held  that  the  notice  was  too  late,  observinff  that  it     Bovle's 

^  '  o  Cases. 

could  not  be  presumed  that  the  prisoner  had  the  policy 
with  him  when  in  custody,  and  the  trial  might  have  come 
on  at  an  earlier  period  of  the  assizes.  The  principle  esta- 
blished by  that  case  and  by  Bex  v.  Haworih  (i)  ;  Trist  y. 
Johnson  (c)  ;  and  Doe  v.  Speliz  {d)j  is  that  where  the  party 
does  not  reside  in  the  assize  town,  the  notice  to  produce 
should  be  served  before  the  assizes.  The  prisoner's  resi- 
dence was  in  Belfast,  which  is  ten  English  miles  from 
Garrickfergufi. 

Cramphn,  J.  The  test  by  which  cases  of  this  kind  are 
to  be  tried,  is  whether  the  prisoner  had  sufficient  time  to 
produce  the  document.  I  think  in  this  case,  considering  the 
distance  of  Belfast  from  Carrickfergus,  that  the  prisoner  had 
sufficient  time  to  comply  with  the  notice.  The  rule  laid 
down  in  Boseoe^  Gr.  Ev.  11,  is  that  the  notice  must  be 
served  within  a  reasonable  time,  but  what  shall  be  deemed 
a  reasonable  time  must  depend  upon  the  circumstances  of 
the  particular  case.  I  think  upon  the  circumstances  of  this 
case,  this  being  the  fifth  day  of  the  assizes,  the  notice  was 
served  within  a  reasonable  time.  Suppose  the  offence  had 
been  committed  after  the  assizes  had  commenced,  if  the 
prisoner's  counsel  be  right,  they  would  not  be  tried  at  these 
assizes. 

Guilty  on  the  second  count. 


(a)  6  Car.  &  P.  522,  1  M.  &  Rob.  260.      (6)  4  Car.  k  P.  2o4. 
(c)  I  Mood.  &  Bob.  259.  {d)  3  B.  &  Ad.  182. 

3p 
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1842. 

Armagh  OaMPBELL^S  Oase. 

Spring 
AtaizeM, 


1  he  prisoner  was  indicted  for  perjuiy  oommitted  at  a  trial 


In  order  to 
prove  an    ac- 
quittal at  tha    ^  .,  .  , 

quarter  ses-     At  the  quarter  sessions. 

sioos,  the  re* 
cord  mutt  be 

produced.  It  ^^  Order  to  prove  that  the  parties  indicted  at  the  quarter 
to  produce  the  Sessions  had  been  acquitted  of  the  oifence  of  which  they 
and  the  crown  ^^^  ^^^^  charged  by  the  prisoner,  the  deputy  clerk  of  the 
The  counsel  P^^^^^  produced  the  indictment  on  which  they  had  been 
may,  on  beba^  tried,  and  the  crown  book  to  show  the  acquittal, 

of  the  attor- 
ney-general^ 

^^Z^Tt        Mr-  ^0^  ^00^  for  tJie  prisoner. 

any  time  be? 

fore  the  yer^         mi  •      •  /■•  •  •  i  *»    %  •      i        mi_ 

diet  is  re-         This  IS  ^o(  supcient  evidence  of  the  acquittal.     lb£ 


corded. 


record  of  acquittal  should  have  been  been  made  up,  and  the 
acquittal  thus  proved.  The  indictment  can  be  connected 
with  the  acquittal  entered  in  the  crown  book  only  by  parol 
0vidence,  which  it  is  contrary  to  principle  to  admit. 

Sir  T.  Staples  for  the  crown. 

It  is  customary  to  prove  the  acquittal  by  producjtion  of 
the  crown  book.  In  this  case  it  is  the  best  evidence  of  the 
acquittal,  no  record  having  be^n  made  up, 

Bbadt,  G.  B.  having  referred  to  Bex  v.  Dwyer  (a),  and 

(a)  Jebb.  C.C.  198. 


i^.  I*  TTl 


Begina  r.  BMm»m  v  t^^  h^d  sk  oisevssarr  so  mb^  «p  aai  ^l^u. 
produce  the  ktociL  ta  oninr  to  pr:T?  z}»  »-t^:i:naL  *'*^*'^I^*  * 

Sir  r.  £r<gp/fa  thm  apcSed  6r  bare  to  esier  m  mtCf 
pnmqmL 

Mr.  JSotf  Jfmv  contended  that  the  crown  could  m^t 
enter  a  iiaQf  jrrmejmL  after  ther  had  gone  into  the  case  and 
failed. 

Mr.  O^Hapamamuaucmrimj  raferred  to  Aijfwst  on  Cr.  Law^ 
573,  and  to  Bex  t.  Crammer  (i),  in  order  to  show  thai  the 
crown,  or  those  who  represent  the  Atiormjf  Generaty  may 
enter  a  nolle  proeeqmi  at  anj  time  before  the  rerdict  it 
recorded. 

Bbadt,  G.  B.  I  will  allow  the  crown  counsel  on  behalf 
of  the  AUamey-General  to  enter  a  nolle  proeequi. 

(a)  Id.  286.  (6)   I  Lord  Ra/mond»  7^\,    12  Mod  647« 
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T 

^r^Mph  In  f^  Gamble. 

Spnng 
Atsixea, 

A  bsrony  col-  ik/F 

lector  hATiDg  JXLr.  Dia  applied  to  the  Court  on  the  part  of  a  barony 

been  unable  to 

itivy  a  sum  of  collector^  that  the  grand  jury  be  directed  to  re-present  the 

money  pre- 
sented by  the  sum  of  £51.     He  moved  on  the  affidavit  of  the  collector, 

fi^rand  jury, 

paid  it  over     which  stated  that  he  had  made  every  exertion  to  collect  the 

and  applied  to 

tiie  judge  at  money,  but  had  been  unable  to  do  so,  in  consequence  of 

who  directed  Certain  housos  being  unoccupied :  that  he  had  paid  over  the 

to  re-present  money,  although  he  had  not  been  able  to  levy  it.    Goimsel 

the  money,  ^^j.^  ^^  the  6  and  7  Wm.  IV.  c.  116,  s.  1 15,  and  7  Wm. 

IV.  c.  2,  s.  17,  and  contended  that  the  worda  of  these 
sections  were  sufficient  to  authorize  the  Court  in  granting 
the  application. 


Bradt,  C.B.  The  only  difficulty  which  I  feel,  arises 
from  the  fact  of  the  money  having  been  paid  over ;  but  this  is 
a  righteous  application,  and  I  think  it  ought  to  be  granted. 
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Burn'^s  Case. 


1843. 

Armagh 
Spring 
Assizet. 


JLabceny. — The  indictment  contained  seven  coants.  The  prisoner 

haviog  found  a 
letter  contain- 
ing several 

The  first  count  charged  the  prisoner  with  stealing  a  post  checks  and 

the  half  of  a 

letter,  the  property  of  her  Majesty's  Post  Master  Greneral,  bank  note, 
then   and  there  being  found,   from  a  certain  post-office,  with  the  hope 

..      .       A  TLM     1    X  TT-ii  of  procuring  a 

Situate  at  Market  Hill.  reward  from 

the  owner  of 

them,  whom 

_  he  knew    and 

The  second  count  was  for  stealing  *'  one  valuable  security,  to  whom'he 
^^  to  wit,  an  order  for  the  payment  of  money,  to  wit,  for  the  anonymous 
'^  payment  of  £400  and  of  the  value  of  £400 ;  one  valuable  ing  him  that 
^*  security,  to  wit,  a  bill  of  exchange  for  the  payment  of  been  found. 
^'  £60  and  of  the  value  of  £60  ;  one  valuable  security,  to  mous  letter 
^^  wit,  a  bill  of  exchange  for  the  payment  of  jP20  and  of  the  but  was  found 

Tvlth  the 

««  value  of  £20 ;  and  one  chattel,  to  wit,  one-half  of  a  checks  upon 
"  bank  note  for  the  payment  of  £50  and  of  the  value  of  personf^^eW, 

that,  he  ntfati 

^^  £50,   of  the   valuable  securities    and  chattels  of   her  not  guilty  of 
"  Majesty's  Post  Master  General,  then  and  there  in  a  i^ing^Ji ev^* 
"  post  letter  being  found,"  &c.  intention  Sti- 

mately  to  ap- 
propriate the 

The  third  count  charged  the  prisoner  with  the  larceny  of  Jwn^use.  ^ 
a  bill  of  exchange  for  the  payment  of  £400  and  of  the 
value  of  i?400,  of  the  valuable  securities  of  her  Majesty's 
Post  Master  General. 


The  fourth  count  was  for  stealing  a  certain  chattel,  to 
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]^^ ^  wit,  one-half  of  a  bank  note  for  the  payment  of  £50,  of 

of  the  c)iattelfl  of  her  Majesty's  Post  Master  GeneraL 


Bubn's 
Casa. 


The  fifth  count  was  for  stealing  an  order  for  the  pay- 
ment of  JC400,  &c.  a  bill  of  exchange  for  the  payment  of 
£60)  &;c.y  and  a  bill  of  exchange  for  the  payment  of  £20, 
''  the  property  of  Joseph  M'Eee,  then  and  there  being 
^'  found,  the  said  sums  of  <£^400,  and  £60,  and  £20  secured 
^*  and  payable  by  and  upon  the  said  order  for  payment  of 
^'  money,  and  the  said  bills  of  exchange  respectively  being 
^^  then  and  there  due  and  unsatiafied  to  the  said  Joseph 

The  sixth  count  was  for  stealing  half  a  bank  note  for  the 
payment  of  <f  50,  of  the  value  of  one  shilling,  of  the  goods 
and  chattels  of  Joseph  M'Kee  then  and  there  being  found,  &c. 

The  seventh  count  was  for  stealing  three  pieces  of  paper 
partly  written  and  partly  printed,  of  the  v^Iue  of  one 
shilling,  the  property  of  Joseph  M'^ee, 

The  evidence  of  Joseph  M^Eee  was  as  follows : — I  live 
at  Market-hill,  in  the  County  of  Armagh ;  I  am  the  agent 
of  the  Northern  Bank ;  I  wrote  the  letter  which  is  now 
produced  on  the  16th  of  December,  184^;  I  put  into  it 
three  checks  and  a  half  bank  pote ;  I  sealed  it  with  a  wafer, 
and  directed  it  to  the  Director  of  the  Northern  Banking 
Company,  Belfast;  it  was  then  nearly  eight  o'clock; 
eight  o'clock  was  the  hour  for  shutting  the  post* 
office ;  I  took  the  letter  myself  to  the  post-office ;  I  put  it 
into  the  receiver,  which  was  open ;  I  put  another  letter  in 
at  the  same  time  ;  I  returned  home ;  the  weather  was  wet 
and  windy,  and  the  street  was  muddy ;  I  know  the  prisoner, 


Case. 
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but  I  do  not  know  whether  he  can  read  ot  write ;  I  know        1S43^ 
Edward  Gumming,  he  lives  at  Market-hill ;  I  saw  him  on       ^^^"'' 
the  morning  of  the  17th  of  December ;  I  saw  the  letter  on 
the  evening  of  the  17  th  with  Gorrigan,  the  police  constable ; 
it  was  then  open,  and  in  the  state  it  is  in  at  pi^esent ;  I  did 
not  observe  any  street  dirt  upon  it. 

On  cross-examination,  the  witness  stated  that  the  pipe 
of  the  receiver  did  not  project,  but  that  there  was  a  pro- 
jection in  the  roof  of  the  Post  Office- 
Gumming,  another  witness,  said^I  ani  a  caYman ;  I  live 
at  Market-hill,  and  I  remember  the  16th  of  December  last ; 
the  prisoner  came  to  my  shop  at  nine  o^clock  at  night,  and 
said  he  wanted  to  speak  to  me  ii>  private  ;  I  brought  him 
into  my  office,  and  he  showed  me  an  open  letter ;  there  were 
in  the  letter  three  checks  and  half  a  bank  note ;  they  were 
theproperty  of  Joseph  M'Eee;  when  the  prisoner  showed 
me  the  letter,  I  asked  him  where  he  got  it ;  he  said  he 
found  it  at  the  office ;  I  asked  whether  it  was  at  M^Kee's 
office ;  he  said  it  was  at  the  Post  office.  I  told  him  he 
would  have  to  go  up  to  M'Kee's  with  it ;  he  said  he  thought 
he  should  get  something  for  finding  it ;  I  advised  him  to 
write  an  anonymous  letter  to  M'Kee,  and  say  that  a  person 
had  found  the  letter.  The  outside  of  the  letter  was  dean 
when  I  saw  it. 

Thomas  Gorrigan,  a  police  constable,  said  that  ho- 
arrested  the  prisoner  on  the  following  day,  in  a  grain 
merchant's  yard  in  Newry,  and  found  the  chocks,  and  an 
anonymous  letter  directed  to  Joseph  M^Kee,  on  his  person. 

Mr.  WhUesidsy  Q.  G.  for  the  prisoner^ 
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^  '^'  .  The  facta  of  this  case  do  not  amount  to  larcenj.  It  is 
Cue.'  ^^  intent  which  constitutes  the  crime.  In  this  case  there 
was  no  intention  to  deprive  the  owner  of  his  property.  Sap- 
pose  the  prisoner  had  kept  the  letter  until  a  reward  was 
offered,  and  had  then  retomed  it,  that  would  hare  been  a 
stronger  case  than  the  present,  yet  he  would  not  hare  been 
guUty  of  Urceny. 

Sir  Thoma%  SktpleB^  Q.  C,  Mr.  Eanna^  Mr.  /ojr,  and  Mr. 
Perriny  for  the  prosecution. 

There  is  a  felonious  intent  proved  in  this  case. 

Bbadt,  C.  B.  I  think  that  if  the  jury  believe  that  the 
prisoner  found  the  letter,  and  kept  it  in  the  hope  of  receiv- 
ing a  reward,  he  is  not  guilty  of  larceny ;  but  if  they 
actually  believe  that  he  took  the  letter  out  of  the  receiver 
of  the  Post-office  with  the  same  intent,  or  for  the  purpose  of 
extorting  money  from  the  holder,  he  is  guilty  of  larceny. 
If  the  jury  believe  that  the  letter  fell  accidentaUy  out  of 
the  receiver,  I  shall  direct  them  to  acquit  him. 

In  charging  the  jury,  the  Chief  Baron  said : 

The  prisoner  is  charged  with  stealing  the  letter  in 
question,  that  is,  with  taking  it  unlawfully,  with  the  inten- 
tion of  converting  it  to  his  own  use,  it  being  the  property  of 
another ;  because  there  may  be  a  variety  of  circumstances 
under  which  a  man  may  take  the  property  of  another  un- 
lawfully ;  but  he  is  not  guilty  of  larceny,  unless  he  does  it 
with  the  intention  of  appropriating  it  to  his  own  use.  A 
man  may  be  guilty  of  larceny  by  concealing  and  converting 
to  his  own  use  property  which  he  bas  found,  knowing  the 
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owner,  or  not  having  used  reasonable  diligence  to  discover  tft*3. 
him.  For  instance,  if  the  prisoner  had  converted  these  Bvnvs 
checks  to  his  own  use,  knowing,  as  he  did,  the  owner  of 
them,  this  would  have  been  a  clear  case  of  larceny.  But 
it  appears  that  he  never  intended  ultimately  to  convert 
them  to  his  own  use.  He  contemplated  a  wrongful  act  in 
opening  the  letter,  and  keeping  it,  and  taking  steps  to  pro- 
cure a  reward  for  returning  it ;  but  the  question  for  you  is, 
whether  he  ultimately  intended  to  convert  the  property  to 
his  own  use.  The  prisoner  might  have  been  indicted  under 
the  Post-office  act,(a)  for  a  misdemeanour  in  detaining  this 
letter.  That  is  not  the  indictment  here,  and  therefore  I 
think  the  prisoner  ought  to  be  acquitted. 

Verdict — Not  guilty. 


(a)  1  Vic  c.  96,  8.  31.-— <*  And  whereas  poet  letters  are  sometimes  by  mis* 
"  take  delirered  to  the  wrong  person,  and  post  letters  and  post  letter  bags  are 
"  lost,  in  the  coarse  of  conyeyance  or  deliyery  thereof,  and  are  detained  by 
< '  the  finders  in  expectation  of  gain  or  reward ;  be  it  therefore  enacted,  that 
"every  person  who  shall  frandolently  retain,  or  shall  wilfiiUy  secrete,  or 
'*  keep,  or  detain,  or  being  required  to  deliyer  np  by  an  officer  of  the  post 
"  office,  shall  neglect  or  reftiae  to  deliyer  up  a  post  letter,  which  ought  to 
"  haye  been  delivered  to  any  other  person,  or  a  post  letter  bag,  or  post 
"letter  which  shall  have  been  sent,  whether  the  same  shall  have  been  found 
'*  by  the  person  secreting,  keeping,  or  detaining,  or  neglecting  or  revising 
*'  to  deliyer  up  the  same,  or  by  any  other  person,  shall  in  England  and  Ire- 
*'  land  be  guilty  of  a  misdemeanour,  and  in  Scotland  of  a  crime  and  offencOf 
**  and,  being  convicted  thereof,  shall  be  liable  to  be  punished  with  fine  and 
**  imprisonment." 


CASES 


OM 


THE  NORTH  WEST  CIRCUIT. 


GOING  JUDGES  OF  ASSIZE. 
Chief  Justicb  Dohertt  and  Mb.  Skb/bant  Wahbbn. 


Civil   Side, 


^     ^^'    ^.  Febns,  Appellant — Tiebnan,  BespoDdeut. 

Longford 

Awxt:       1  HIS  was  an  Appeal  from  a  Civil  Bill  Dismiss. 

Thedecree  in 
a  Civil  Bill, 

vH  of  probable  ^^^  affidavit  of  the  Attorney,  of  good  ground  of  appeal, 
peaTbein^^on  ^*®  ^  *  printed  form,  and  was  at  the  foot  of  and  upon  the 
of  p^l  Adwt  ^*™®  P*S®  with  the  decree.  The  parties  were  fully  described 
^y^L  good]  ^^  *^®  margin  of  the  decree,  but  in  the  margin  of  the 
nou'nfhe mw-^  affidavit  they  were  only  described  as  plaintiff  and  defendant, 
Se  pviieli V  ^^^  ^^®^^  additions  and  places  of  residence  were  not  set 

their  additions  lu.f  i. 
andresiden.    ^^"'^• 

fdiy  dScribed  ^''-  ^^y^  ^^"^  ^^"^  respondent,  submitted  that  this  affi- 
o"  Se  Sjww'!  ^*^^*  ^*^  "^*  sufficient,  it  should  have  contained  a  full 
description  of  the  parties  with  their  additions  and  places 
of  residence.  An  indictment  for  perjury  could  not  be 
sustained  on  it;  (a)  Kelly ^  Appellant,  Murphy^  B.espondeQt; 
(fi)  Keating^  Appellant,  Dunn^  Bespondent ;  (c)  Jahnstani 
Appellant,  Gray^  Bespondent. 

(a)  2  Leg.  Kep.  401,  S.  C. ;  «  Cr.  k  Di»  C.  C,  46a     (6)  Ir.  Cir.  Ca.  564. 

(S)  2  Or.  and  Dix.  Cir«  Ca.  3(i3. 


9* 
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Mr.  Pmibi,  for  the  Appdiant,  contended  that  the  affi-  ^ ?*|^'_^ 

davit  was  sofficient,   being  made  **in  this  cause/'  which      ^^*^** 
meant  the  cause  in  whidi  the    decree  was  pronounced. 
Besides,  the  affidavit  and  decree  being  on  the  same  paper, 
the  full  description  at  the  top  in  the  margin  of  the  decree, 
applies  to  the  affidavit  also  ;  (a)  Fisher ^  Appellant,  Wallace^ 

Respondent ;  {jk)GiUnian^  Appellant,  8hatp^  Respondent. 

DoHERTT,  C.  J.  I  shall  hear  this  appeal,  subje«*i  l/#  i1>« 
decision  of  the  twelve  Judges  on  this  point. 


This  point  having  accordingly  been  brought  M'/r*:  ih^  ¥<*/  Af„^, 
Judges,  eleven  of  them  (Pennepather,  C.  J.  b^ri^  iii/M^ti) 
held  the  affidavit  sufficient. 


(a)  Ir.  Cir.  Ca.  629.       (6)  1  Cr.  and  DU.  Car.  Cm.  ^U. 


Lessee  Nixoh  v.  PAmuuxv,  *'>*'**» 


KjEGTMENT  on  the  title.  Tlie  ii/Ak>^  <//  nmi  ^hm  \h  ^'' "  ^  ' 
the  alternative,  viz.,  at  March,  1842,  m  ai  J^oif*ftiUr^  \^i%,  *"**  '"  '*"  •♦' 
if  the  tenancv  commenced  in  N^/t«ii1mt,  TJm-  Mttuiti  m/  i  htu  " ' ''  '''•' ' J' " 
was  brought  after  the  expiraii'/o  of  i\t^,  \iiAU'f  '/t  iU'"**  ^w*f ''"''  ('Hoo.i'f 
periods.  '^^  '"-*  <"' 

tit*t^i hit ni  hmi 

sioos  to  refer  all  mattert  to  ari/ttra#i^>n,  im*<I  im^  ^y*4t*^t,4  it4  thi,  »*4^,nUn  i.i<ufia  k.44 
brought  by  the  aanie  Utmot  €»f  tl<«'  |/l»;i/4;lf  «yif*«»»4  t^^  »A  O^a.  |/M*n«.«  /f>  fHtfi^iiU  |f».|i/kv, 
respecting  the  same  preuiMHi.  on  tli«f  %««f««  m/(ma  |>/  /|Mt<  W  0'«  /*«4<m  '/^  M»»  li>»w  |(mI>oI«- 
Hir/c/  that,  an  entry  in  the  boob  <#f  \)iwi,Wf)t  *4  f^«i.  |/«.«>«.  p*.u^,^tihiit  «•<<<)«  M-i^'^^fHM  Mi 
arbitration,  made  at  the  foot  of  tk«  mw4  «*m«  M  t^*^  mt'****f*Hi,  iv>m  m4»««i-x»(/)».  (m  «al<»«>*  M 
waiver  of  the  notice. 

HeldtlBO,  that  an  award,  wbi'h  m'i/ya,  Ut  a  «^/v#f  ^/f  l^'t**^*^  i/*  ^'W'^hlw^-il  ^i^ti)  i  w»  Ml) 
award,  was  nerertbeleM  M^iwimuhUc  Ut  4r9t4*^ttii,  m  «m«  m^I  vf  M^iw  Ml/iM(f4«#M/  hi  ^Uu^U  Mit' 
parties  assented,  in  order  i^tiujw  a  wmftrf  i4  ttu  h*Ah».. 

//e/tfalso,  that  soch  ao  award«  4«U4  li^  iMl^  il«^(/,  1^1'/,  \mk  |yM/^*;4  In  Imvtt  )#«.«.it 
exocnted  the  lOth  October,  1^19,  utm,  m44>f  tU  //  ^  4  VM   u.  ri,  I)i4/t«i  lo  vliMitt^  4ui|. 
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^^^'  ^  The  case  for  the  defendant  was^  that  the  lessor  of  the 
plaintiflf  had  brought  several  civil  bill  ejectments  for  the 
recovery  of  the  same  premises,  against  the  present  defendant 
and  others,  upon  the  notice  to  quit  at  March,  1842 ;  and  that, 
in  pursuance  of  an  agreement  between  the  several  parties 
entered  into  at  the  sessions,  all  the  matters  in  controversy 
had  been  then  referred  to  arbitration,  and  an  award  nuMle. 
It  was  insisted  that  the  notice  to  quit  had  been  thereby 
waived. 

In  order  to  prove  the  above  agreement,  with  respect  to 
the  arbitration,  the  book  of  the  Clerk  of  the  Peace  was 
produced,  which  contained  an  entry  to  that  effect,  at  the 
foot  of  the  entries  therein  of  the  said  several  cases. 

Mr.  John  Brooke^  Q*C!.,  (with  whom  was  Mr.  Jiames  Shelly 
Q.C.,)  for  the  lessor  of  the  plaintiflf  objected,  that  the  book 
of  the  Clerk  of  the  Peace  was  not  evidence  for  the  purpose 
of  proving  such  an  agreement.  It  is  a  record  of  the  pro- 
ceedings before  the  assistant  Barrister,  but  it  is  nothing 
more.  The  entry  in  question  was  wholly  extra-judicial. 
To  make  it  evidence,  the  parties  ought  to  have  gone  back 
to  the  Barrister,  and  have  obtained  his  decree,  recognizing 
the  award  of  the  arbitrators. 

Mr.  James  Major j  Q.C,  (with  whom  was  Mr.  Jamee 
Peebles,)  for  the  defendant.  It  is  a  record,  and  we  will 
produce  parol  evidence  to  connect  the  parties  with  it. 

Warren,  Sbrjt.  I  think  it  is  admissible,  as  the  first 
link  in  tlie  chain  of  evidence  oflfered  by  the  counsel  for  the 
defendant,  in  order  to  show  that  the  notice  to  quit  has  been 
waived,  though  it  is  not  of  itself  a  waiver. 
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The  entry  in  the  hook  was  then  read,  and  the  aihitiators       1M3- 
were  produced.     From  the  raolt  of  their  eridoice  on  croes-      Nixov 
examination,  it  was  insisted  by  the  coonad  for  the  lessor  of  PAsmBUT. 
the  plaintifi^  that  the  award  was  bad,  and  altogether  yoid, 
as  being  wholly  beyond  the  powers  giren  to  the  arbitrators, 
and  also  as  firaadolent.    When  the  award  itself  was  ten- 
dered in  evidence, 

Mr.  Brooke^  Q.  C,  objeeted  to  it  on  those  grounds,  as  not 
evidence  agaunst  the  lessor  of  the  plaintiff. 

Mr.  Major,  It  is  now  too  late  to  object  to  it,  as  the 
other  side  has  cross-examined  to  it.  Moreover,  it  is  offered, 
not  as  an  award,  bat  as  the  act  of  the  parties  who  assented 
to  it. 

WABRBir,  Sebjt.  However  it  might  be  oonsidered  in  a 
Gonrt  of  Equity,  I  think  it  is  here  admissible,  not  as  an 
award,  but  as  the  act  of  the  persons  appointed  to  act  for  the 
parties,  to  which  they  assented. 

The  award  was  dated  the  16th  July,  1842,  but,  as  had 
been  proved  by  the  arbitrators,  had  been  executed  on  the 
10th  October,  1842,  and  it  was  not  stamped. 

Mr.  Brooie  objected,  that  it  ought  to  have  been  stamped, 
as  having  been  executed  on  the  day  when  the  Act  of  5  &  6 
Vict.  c.  82,  came  into  operation  (a). 


(a)  Sec.  5 :  "  And  be  it  enacted,  that  so  much  of  an  act»  paued  in  the  fifth 
•*  and  sixth  yean  of  the  rdgn  of  his  late  Mi^esty,  Kwg  WUUam  the  Fourth, 
"  intituled.  An  act  to  aUer  eertam  dmHeg  o/gtampM  and  taxei,  and  to  regulate 
*•  the  eoUeetion  thereof,  as  exempt  from  stamp  duty,  all  deeds,  bonds,  agree- 
"  ments,  or  other  instruments,  made  and  executed  in  Ireland,  whereby  any 


V. 
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^  -  '^f^'  _^      ^^'  Major,    li  ifl  not  an  awmrd.     We  refer  to  it  only 
NixoM      1^  ^i^Q  ^^  ^f  ^i^Q  parties  ;  and  the  act  of  parliament  only 

'''  speaks  of  awards  made  in  pursuance  of  any  submission  con- 
tained in  deeds,  bonds,  agreements,  or  other  instruments 
made  aad  exeeuted  in  Irdaod,  ^riiaraas  this  award  was 
made  nudes  snriia  of  Gosiito. 

Wabrbn,   Sbbjt.     I  think  that  it  ought  to  have  been 
stamped,  and  therefore  I  must  reject  it. 


1843. 


HiLLTARD,  AppeUant — Logan,  Biespondent. 


Fermanagh 

jtuiz9s.      Xhis  was  an  appeal  from  a  civil  bill  decree.    The  ciyil  bill 

Civil  Bill  by  l^  been  brought  to  recover  a  legacy  of  £15^  bequeathed 

pecuniary  le-    by  the  will  of  B.  HiUyard,  deceased,  to  the  respondent, 

gacy  against        "^  * 

an  executor  dt  before  her  marriage,  with  interest ;  and  also  a  legacy  of 

Mm  tort  of  a  ^/  ^     "^ 

testator,  £5  and  interest  which  the  respondent  claimed  as  represen- 

whose  will  was 

lodged  in  the  tative  of  a  deceased  legatee.    The  decree  below  was  for 

Diocesan 

Court  but  not  the  legacy  of  £15  and  interest  only. 

proved,  and  in 
which  the  exe- 
cutor d*  MM 

f«>r<  was  named     The  appellant  was  named  executor  in  the  will,  and  the 

executor. 

^e/<i— that  will  was  lodscd  in  the  Diocesan  Court,  but  had  not  been 

the  Civil  Bill 

Court  had         proved. 

jurisdiction. 


'*  person  or  persons  shall  become  bound,  or  agree  to  submit  any  matter  in 
*'  dispute  to  arbitration,  and  abo  all  awards  made  in  pursuance  of  any  sach 
*<  submission  as  aforesaid,  shall  be  and  the  same  is  hereby  repealed,  so  far 
'*  as  relates  to  any  such  submisnon  as  aforesaid,  and  to  any  award  there^ 
'*  upon,  where  the  matter  in  dispute  shall  be  of  the  amount  or  value  of  twenty 
pounds  or  iq»wards.'* 


« 
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Mr.  SprmJe  for  the  ^^Uant.  laia. 

U11.1.TA11D 

V. 

We  submit  first  that  a  legatee  of  a  pecuniary  chattel     ^oqan. 
cannot  sue  an  executor  de  $fm  tori ;  and  secondly,  that  the 
will  ought,  in  the  first  instance,  to  be  proved.    The  6  and  7 
Will.  4,  c.  75,  does  not  substitute  the  assistant  barrister^s 
Court  for  an  Ecclesiastical  Court.     A  Court  of  Equity 
could  not  proceed  until  probate,  when  the  case  is  one  rela- 
ting to  personal  property ;  and  by  the  last  stamp  act  where 
the  chattels  amount  to  a  sum  above  even  J£20,  a  stamp  is 
necessary.    In  MalAen  v.  Gambh  (a),  Pennbfathbr,  B. 
held  that  the  next  of  kin  could  not  sue  an  executor  (U  ion 
tori  for  a  distributive  share  of  the  assets ;  and  on  tho  laroe 
principle,  a  legatee  cannot  sue  without  having  a  due  admin* 
istration  of  the  assets.    An  executor  de  «0»  tort  cimnot  bo 
made  liable  except  by  a  creditor.    In  this  case  it  is  a  pe- 
cuniary legacy  which  is  sought  to  be  paid  out  of  the  assotii 
which  is  a  different  case  from  that  of  a  specific  logocy, 
which  may  be  paid  by  tlie  absent  of  the  executor,  or  other 
circumstances  may  remove  the  difficulty.    The  24  th  seciiuu 
of  the  6  and  7  W.  4,  c.  75,  is  the  only  one  upon  which  the 
other  side  can  rely ;    but  that  section  only  provides  that 
the  executor  de  son  tort  '^  shall  be  liable  to  the  same  extont 
as  if  sued  in  a  superior  court,^  but  does  not  say  to  the 
same  extent  as  an  eaeeiUor.    Now  it  never  has  been  held 
that  an  executor  de  son  tortj  who  does  npt  cpneeal  ilio  will, 
could  be  sued  in  a  superior  Court  by  a  legateei  iipo|)  ah 
unproved  will ;   moreover,  this  civil  bill  is  not  framed  upon 
the  26th  section,  which  relates  to  legacies  charged  upon 
lands,  and  that  section  explains  the  27th, 


(a)  t  Cr.  aful  P,  C,  C.  «V1. 
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1843.  Mr.  John  Chambers  for  the  respondent. 


Oar  case  is  not  that  of  the  next  of  kin  suing  for  a  dis- 
tributive share  of  the  assets,  which  was  the  case  of  Malken 
y.  Gamble ;  and  the  last  expression  of  Pennefather,  B.  in 
that  case  removes  the  difficulty  of  his  decision.  He  there 
says;  ^^I  will  not  go  the  length  of  saying  that  an 
executor  de  9on  iart  cannot,  in  certain  cases,  be  sued  in 
the  Civil  Bill  Court  by  a  legatee.^  [Dohertt,  C.  J. 
Those  words  were  only  used,  I  should  imagine,  for 
the  purpose  of  leaving  the  question  open.]  We  rely 
upon  that  part  of  the  22nd  section  of  the  6  and  7  Will. 
4,  c.  75,  which  enacts  that  every  executor  shall  attend 
and  produce  the  probata  (if  any)  of  the  will  of  the  tes- 
tator, &c.  in  order  to  show  that  it  is  not  indispensable 
to  take  out  probate ;  and  we  submit  that  the  legislature 
intended  to  provide  in  the  24th  section,  for  the  case  of  an 
executor  de  9on  tori  being  sued  by  a  legatee,  and  by  the 
27th  section  an  examined  or  attested  copy  of  the  will  is 
made  of  the  same  evidence,  as  if  the  original  will  or  probate 
thereof  was  produced. 

Dohertt,  C.  J.  This  statute  is  a  very  beneficial  one, 
although  at  the  same  time  very  imperfect.  I  shall  do  all 
in  my  power  to  set  at  rest  a  question  of  so  much  impor- 
tance, by  obtaining  the  opinion  of  the  twelve  judges 
upon  it. 

The  question  was  accordingly,  in  Trinity  Term,  brought 
by  the  Chief  Justice  under  the  consideration  of  the  twelve 
judges,  and  they  were  of  opinion  that  the  decree  below 
should  be  affirmed. 
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Mary  McGlaffertt,  Appellant — the  Bev.  GsoRaE  Nesbitt 
Knox  and  William  B.  Tbbdennick,  Bespondents, 


1843. 

Donegal 

Spring 

Auizes, 


±HIS  was  an  appeal  from  a  civil  bill  decree.     The     a.  B.,onhi8 
process  was  brought  to  recover  a  certain  sum  which  was  hT^noe/S. 
due  for  two  years  use  and  occupation  of  certain  premises,  tenants  to  pay 
up  to  the  1st  November,  1839.     The  only  question  in  the  c^D.'with 
case  now  was  whether  the  Court  had  jurisdiction.  Ws  kifant    * 

It  appeared  that  Captain  Nesbitt^  being  seised  of  the  said  h^^jp.  "^e. 
premises,  and  having  at  the  death  of  his  wife  two  daughters,  A?B!*dev?8ed 
viz.   Mary  and  Frances  Jane^  sent  them,  in  or  about  the  E.^Md°R  *and 
year  1 796,  when  he  was  himself  going  abroad,  to  his  mother-  ^®^  ilTisiio 
in-law,  Mrs.  NesUtt^  to  be  suppoited  and  educated.     The  j^^^d^Fr** 
children  were  then  under  age;  and  Captain  Nesbittj  ''>©fore  J^^^^^J"^^ 
his  departure,  directed  the  tenants  of  the  said  lands  to  pay  J'^^ht^c^^f 
their  rents  to  Mrs.  Neshitty  with  whom  the  children  resided,  ^eire  and' 
until  the  return  of  their  father ;  which  took  place  in  1809,  S^^|;;^"Ji"d 
when  they  were  taken  by  him  to  his  own  residence.    Shortly  cJ^^Jjued^in^' 
afterwards  in    that   year,    Mary   NeAitt,    the  elder   of  P^^»j^^^"°^ 
the  two  daughters,  beins:  yet  a  minor,  married  Captain  ^£'''»  •"^  ^* 

o  '  o   ./  '  A  afterwards  un- 

Folvil',  and  in  1810,  Captain  NeMU  died,  having  devised  f^^^^ 
all  his  property,  including  the  premises  in  question,  to  his  "*  ^^[^^ 
said  two  dauc:hters  and  their  heirs.     After  his  death,  by  an  ci»*^«  *o  • 

°  •'         person   to 

indenture  of   the   17th  of  Dec.    1810,   which   was   duly  7*^®™  ^« 

'  "^  tenants, 

includinflT 
the  appellant^  attorned.    After  K.'s  death,  E.,  whose  husband  was  then  dead,  got  into 
possession  of  the  whole  of  the  rents.    K.  devised  the  premises  to  the  respondents ;  who  made 
several  ineffectoal  attempts,  by  dvil  bill  and  distress,  to  get  the  rents.    On  their  now  bring- 
ing Civil  Bills  for  nse  and  occupation  for  the  rents  of  the  portion  conveyed  by  F., 

Held — ^that  it  was  a  case  between  landlord  and  tenant,  and  that  the  Court  had  juris- 
diction. 

3o 
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'843.  registered,  Captain  and  Mrs.  FolvUj  and  Frances  Jane 
M*CLArF««TT  ff0gli(f^  in  consideration  of  £350,  conveyed  one-fourth  of 
^^^'  the  said  premises  to  Mary  Ne^Ut  (the  daughter  of  the  said 
Mrs.  NeMtty  and  the  aunt  of  Mrs.  FdvU  and  Frances  Jans 
Ned^Ut)^  her  heirs  and  assigns.  Mrs.  NeMit  continued  in 
the  receipt  of  the  rents  until  her  death  in  the  year  1817; 
and  on  her  death,  her  daughter,  the  said  Mary  NesHtl, 
entered  into  the  receipt  of  the  rents ;  and  being  in  arrear 
to  the  head  landlord,  she  in  1833  gave  him,  by  deed,  a 
rent-charge  on  the  premises ;  and  in  that  deed  several  of  the 
tenants,  and  among  them  the  appellant,  attorned.  Mary 
Nesbitt  continued  in  the  receipt  of  the  rents  until  her 
death  in  1836 ;  and  by  her  will  of  the  15th  of  August, 
1835,  she  devised  the  premises  to  the  respondents  as 
trustees  for  the  purposes  mentioned  in  her  will,  and  she 
also  made  them  her  executors.  Captain  Falvil  had  died  in 
1833,  without  having  interfered  with  either  Mrs.  NesHtt  or 
Mary  NeAiti  in  the  receipt  of  the  rents.  The  respondents 
having  renounced  probate,  administration  with  the  will 
annexed  of  the  said  testatrix,  was  granted  to  her  niece 
Catherine  Window^  who  processed  the  tenants  (including 
the  present  appellant)  for  the  arrears  of  rent  due  up  to 
November,  1835,  the  gale  day  preceding  the  death  ot  Mary 
Nesbitty  and  obtained  decrees  against  them.  Mrs.  FclvU 
then  set  up  her  claim,  and  served  the  tenants  with  notices 
not  to  pay  their  rents  to  any  one,  until  it  should  be  ascer- 
tained who  was  the  person  entitled  to  them.  She  was  since 
in  the  possession  of  the  rents. 

In  1839  the  respondents,  as  trustees  of  Mary  NeAUfs 
will,  processed  all  the  tenants  for  two  years'  rent,  due  the  Ist 
November,  1838.  Those  civil  bills  were,  however,  niUed. 
They  then  distrained  for  the  arrears ;  whereupon  replevins 


V. 

Knox. 
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were  issued, — judgment  by  default  was  had  upon  those  18-^3. 
replevins, — writs  of  enquiry  were  executed,  and  damages  m'Clawsrty 
assessed.  They  then  brought  the  present  and  several 
other  civil  bills  to  recover  the  two  years*  rent,  up  to  the  1st 
November,  1839,  and  having  waived  one-eighth  in  respect 
of  Mrs.  FolviTs  interest,  obtained  decrees  for  the  remaining 
seven-eighths. 

Mr.  James  Major^  Q.G.  (with  whom  was  Mr.  John 
Brooke^  Q*(^0  for  the  appellant. 

A  question  of  title  is  involved  in  this  case,  consequently 
the  Assistant  Barrister  had  no  jurisdiction.  We  submit 
that  Mrs.  FolfAl  and  her  sister,  Frances  Jane  Nesbittj  are 
the  persons  in  whom,  under  their  father'^s  will,  the  title  is 
really  vested ;  and  though  Mrs.  Folml  only  claims  half  of 
the  premises,  yet  having,  as  we  allege,  contracted  with  her 
sister  for  her  moiety,  she  is  entitled,  as  against  the  trustees, 
to  claim  the  entire  of  the  rents.  We  say  that  Mary  Nesbitt 
the  aunt  had  no  title ;  and  that  the  tenants  are  not  estop- 
ped, as  against  the  trustees  to  whom  they  never  paid  any 
rent,  from  disputing  her  title.  Mrs.  Folvil  was  under 
the  disability  of  coverture  until  the  death  of  her  hus- 
band in  1833.  No  fine  was  levied  by  her  in  1810; 
and  therefore  the  deed  of  1810  was,  as  to  her,  void.  She 
got  into  possession  after  the  death  of  her  aunt,  and  has 
been  ever  since  in  possession.  Mary  Neibitt  had  no  power 
to  devise  the  premises.  The  trustees  never  took  any  steps 
to  get  possession  until  1839 ;  and  they  were  defeated  in  all 
their  attempts  for  that  purpose. 

Mr.  John  Chambers,  (with  whom  was  Mr.  James  Doherty^) 
for  the  respondents. 

3g2 
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'B^'  Mrs.  NeMtti  and  Mary  Nedntt^  the  aunt,  were  in  nnin- 

terrupted  possession  until  their  respective  deaths.  We 
admit  that  the  deed  of  1810  was,  as  to  Mrs*  FolvU,  void ; 
but  we  have  waived  her  moiety  of  the  rents  of  so  much  of 
the  premises  as  were  conveyed  by  that  deed,  and  the  deed  is 
valid  as  to  the  remaining  seven-eighths.  If  the  other  side 
can  show  that  Mary  NeMtty  the  aunt,  was  only  tenant  for 
life,  we  will  admit  that  the  trustees  cannot  recover ;  but  we 
have  shown  that  her  mother  and  herself  were  in  uninter- 
rupted possession  for  more  than  forty  years. 

Then,  as  to  the  acquiescence  of  the  trustees.  It  appears 
that  in  1836  the  administratrix  of  Maty  NesUU  proceeded 
and  obtained  decrees,  for  the  arrears  of  rent  due  in  Novem- 
ber, 1838 ;  in  addition  to  which,  there  is  the  attornment  of 
the  tenants  in  the  deed  of  1833,  recognizing  Mary  NsAitfs 
title.  And  as  to  the  replevins  and  the  judgment  thereon 
by  de&ult,  the  reason  for  our  not  having  avowed,  was  a 
mistake  which  occurred  in  the  distress,  it  having  been  made 
after  sunset.  For  these  reasons,  we  submit  that  the  appel- 
lant is  estopped  from  disputing  our  title;  and  that  the  Bar- 
rister had  jurisdiction. 

DoHBBTT,  G.  J.  This  appears  to  me  to  be  a  case  between 
landlord  and  tenant.  Namely,  formerly  between  Mary 
NeMti  and  the  tenants ;  and,  as  the  trustees  stand  princi- 
pally in  her  place,  now  between  them  and  the  tenants; 
therefore  affirm  the  decree,  with  costs. 


SPRIXG  AS^SIZES.  ^  Tier.  T^> 


^  ISO. 

Camfbox,  AppeDant — ^Mjlwhixxst,  Respond^u 


if^wal  from  m  decree.  A 


Bill  ^^^w 

Mr.  LauSj  agent  for  tlie  reBpondent,  objected  to  the  does  mm,  siaee 

tbe5&6Vkt. 

reoognizanee  of  appeal,  upon  the  ground  that  it  was  not  cap.  8S» 

qvirea 

stamped,  pnrsoant  to  the  late  Act  5  &  6  Vict.  c.  82. 


Mr.  Spnmk,  for  the  appdlant.  The  question  now  raised 
iq>pear8  to  depend  upon  the  eonstmction  to  be  giTen  to  the 
schedules  to  the  55th  Geo.  IIL  c  184  (the  English  stamp 
act).  Bj  the  5th  &  6th  Vict.  c.  82.  s.  2,  it  is  enacted,  that 
(save  as  to  the  articles,  matters,  and  things,  mentioned  in 
the  schedule  thereto,)  in  Ueu  of  the  duties  and  composition 
for  duties  thereby  repealed,  the  several  duties  and  com- 
positions for  duties  following  should  be  imposed,  (that  is  to 
say,)  for  or  in  respect  of  the  several  instruments,  articles, 
matters,  and  things  mentioned,  enumerated,  and  described, 
muiaiis  mutandis^  in  the  schedule  to  the  55th  Qw^.  III« 
e.  184,  (except  those  standing  under  the  head  of  exemptions,) 
or  for  or  in  respect  of  all  instruments,  articles,  matters,  and 
things,  of  the  like  nature,  kind,  and  description,  respectively, 
in  Ireland,  such  and  the  like  duties  as  by  the  said  last  men* 
tioned  Act,  or  by  any  subsequent  Act,  were  then  payablo 
in  England,  for  or  in  respect  of  the  said  instruments,  artiolosi 
matters,  and  things  respectively  mentioned,  enumerated,  and 
described,  in  the  said  schedule.    And  towards  tlio  end  of 
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1B43.       that  section,  it  is  provided,  that  when  any  of  the  duties  in 


Campbell  England  have  been  repealed,  the  same  are  not  to  be  charged 
MAWBiimsY.  Ju  Ireland ;  and  when  reduced,  or  other  duties  have  been 
granted  in  lieu  of  any  repealed  ones,  the  same  should  be 
also  payable  in  Ireland.  The  sixth  section  does  not  affect 
the  present  question,  and  need  not  be  referred  to.  Now,  in 
the  first  part  of  the  schedule  to  the  late  Irish  Stamp  Act, 
(56  Qeo.  III.  c.  56,)  one  of  the  instruments  which  was 
thereby  exempted  from  the  general  duty,  was  a  recog- 
nizance on  an  appeal  horn  a  decree  or  dismiss  made 
or  pronounced  by  any  assistant  barrister  in  any  county 
in  Ireland ;  and  by  the  second  part  of  the  same  schedule, 
under  the  third  head,  viz.,  "  Proceedings  in  the  Courts 
**  of  Law  and  Equity,  in  Dublin,  and  in  all  other  Courts  in 
**  Ireland,  holding  plea,  where  the  debt  or  damages  shall 
**  exceed  forty  shillings,"  such  a  recognizance  was  made 
subject  to  a  special  duty  of  2«.  6d, ;  and  the  Copy  of  the 
OivU  Bill  served,  to  a  duty  of  Is.  2d.  These  duties  were, 
by  the  5th  G^.  IV.,  c.  41,  repealed;  the  legislature  having 
found  that  even  those  small  duties  interfered  with  the 
efficiency  of  the  Civil  Bill  Courts.  The  question  then  is, 
whether  such  duties  have  been  re-imposed  by  the  5  &  6  Vic 
c.  82.  The  principle  which  is  to  be  adopted  in  the  con- 
struction of  these  statutes  is  laid  down  in  Dwarris  o» 
Statutes :  *^  It  is  a  well  settled  rule  of  law,  that  every  chai^ 
^*  upon  the  subject  must  be  imposed  by  clear  and  unambi- 
^^  guous  language,^^  (a).  If  there  be  any  doubt  or  ambi- 
guity, the  appellant  is  entitled  to  the  benefit  of  it. 

Mow,  upon  the  construction  of  the  schedules  to  the  55 


(fl)  p.  794. 
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1843. 


Geo.  III.,  G.  184,  we  submit,  in  the  first  place,  that  this  s. 

recognizance  is  not  comprehended  under  any  of  the  Titles       **„. 

of  "Recognizance,"  which  are  enumerated  in  the  first  part    ^'^^^^^'^^' 

of  that  schedule.    It  has  been  entered  into  to  prosecute  an 

appeal,  and  not  either  "  as  a  security  for  the  payment  of 

"  any  sum  or  sums  of  money,  annuity  or  annuities,  or  for 

"  the  transfer  of  any  share  or  shares  in  any  of  the  govem- 

"  ment  or  parliamentary  stocks  or  funds,"  or  other  funds 

therein  mentioned ;  or,  ^^  as  a  security  for  the  performance 

"  of  any  covenant,  contract,  or  agreement,  or  for  the  due 

^  execution  of  any  office  or  trust ;  or  for  rendering  a  due 

**  account  of  money  received  or  to  be  received,  or  for  indem- 

*^  nifying  any  person  or  persons  against  any  matter  or 

"  thing,"  which  are  the  descriptions  there  given  of  the  kinds 

of  recognizances  mentioned  in  that  part  of  the  schedule* 

This   construction  is  aided  by  the  circumstance  that  the 

exemptions  which  are  specified  in  the  corresponding  part  of 

the  schedule  to  the  56  Geo.  III.,  c.  56,  and  which  include  a 

recognizance  such  as  the  one  now  before  the  Court,  are  not 

mentioned  in  the  similar  part  of  the  schedule  to  55  G^o^ 

III.,  c.  184  ;  for,  if  the  other  side  be  correct  in  requiring 

this  recognizance  to  be  stamped,  the  recognizances  which 

are  mentioned  in  the  Irish  Act,  as  exemptions^  ought  to  be 

comprehended  under  some  of  the  titles  of  recognizance,  as 

impositions  in  the  English  Act. 

Then,  even  if  this  recognizance  were  comprehended  under 
any  of  the  descriptions  enumerated  under  the  first  head  of 
"  Recognizance,"  in  the  first  part  of  the  said  schedule ;  the 
next  question  is,  whether  it  is  included  under  any  and 
which  of  the  titles  in  the  first  part  of  that  schedule  of 
"  Bond ;"  for  that  is  what  is  to  regulate  the  amount  of  duty 
on  recognizances}  as  it  is  stated  in  the  margin  of  the  sche- 
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1B43.  dule  at  the  first  head  of  "  Recognizance,'*^  that  tlie  same 
Campbell  duties  are  to  be  imposed  on  the  Recognizances  there  described, 
MAWBimfxr.  ag  qq  a  Bond  given  for  the  like  purpose  in  EIngland.  Now, 
there  is  no  bond  enumerated  in  that  part  of  the  schedule 
which  is  for  the  same  purpose  as  this  recognizance,  the 
various  descriptions  of  bonds  there  enumerated  being  most 
of  them  nearly  the  same,  in  substance,  as  those  of  recogni- 
zances given  in  the  66  Geo.  III.,  o.  66. 

In  the  next  place,  we  contend,  that  this  recognizance  is 
not  comprehended  in  the  second  part  of  the  schedule  to 
the  55  Geo.  Ill,  o.  185,  under  the  third  head,  which 
specifies  the  duties  on  law  proceedings.  There  is  no  title 
there  given  of  Recognizance,  or  Bond ;  and  the  only  recog- 
nizance which,  as  part  of  law  proceedings,  was  made  by  the 
second  part  of  that  schedule  liable  to  duty,  was  a  recogni- 
zance in  the  Court  of  Admiralty,  or  the  other  Courts  enu- 
merated in  the  first  head  of  that  part  of  the  schedule;  and 
there,  under  the  head  Recognizance,  there  are  not  any  ex- 
cepted words,  but  only  a  reference  to  the  title  "  Bail  bond,*^ 
which  does  not  include  the  Recognizance  here.  However,  the 
duties  in  that  part  of  the  schedule  were  repealed  by  the 
6  G^.  4,  c.  41 ;  so  that  the  same  act  which,  as  we  have 
seen,  relieved  the  suitor  in  the  inferior  Courts  in  Ireland, 
likwise  relieved  the  suitor  in  the  Admiralty  Courts  in  Eng- 
land, acting,  in  that  case,  upon  the  principle  already  cited 
from  Dwarris. 

Furthermore,  it  is  material  to  observe,  that  awards  which 
in  Ireland  had  been  liable  to  duty,  were  by  the  5  &  6 
Wm.  4,  c.  64,  s.  1,  BO  far  as  related  to  awards  made  in  pur- 
suance of  any  such  submission  as  is  therein  mentioned, 
exempted  from  duty.     Then  the  5  &  6  Vict.  c.  82,  s.  5, 


SPRING  ASSIZES,  €  TICT.  79.^ 


repetled  tlul  act ;  and  so  h  would  kape  ken  dooeu  vith 
respect  to  thedGeo.  4,c.  4KRcafdiiig  rerognimioes^  if  the 
legifilatiire  had  intcDded  to  have  imposed  vpon  tbem  a  new  ' 
daty ;  the  exemption  haTin^  been  the  ad,  and  not  the  omis* 
rion,  of  the  legisbUme. 

Upon  the  whde,  as  the  great  object  of  the  5  &:  6  Vict, 
c.  82  was  to  aawmilati*  the  htw  of  Ireland  to  that  of  Eng- 
hind,  0o  that  the  Irish  should  not  be  subject  to  an  imposi- 
tion from  which  the  English  were  exempted;  and  as  there  ia 
no  instrument  or  proceeding  in  England  similar  to  the 
recognizance  now  in  question,  we  sabmit  that  the  subject 
in  Ireland  is  not  to  pay  a  duty  iriiidi  has  not  been  imposed 
on  the  subject  in  England,  If  it  be  held  that  this  recogni- 
zance is  subject  to  a  duty  dther  of  £1  Ids.,  or  of  any  other 
amount,  it  wiU  virtually  amount  to  the  destruction  of  the 
Assistant  Barrister's  Court,  a  tribunal  which  is  of  the 
greatest  advantage  to  the  poorer  classes  of  the  people ;  as 
the  appeal  to  the  Judges  of  assize  would  be,  in  effect,  pre- 
Tented. 

Mr.  Lane  did  not  reply. 

Warrbn,  Ssiubant.  It  is  not  the  first  time  in  which 
this  point  has  been  taken  upon  a  recognizance ;  as  I  saw 
from  a  newspaper  report,  that  it  had  been  raised  a  few  days 
ago,  on  the  North-East  Circuit,  before  the  Lord  Chief 
Baron ;  and  he  is  reported  to  have  said,  that  he  would,  if 
required,  hold  the  objection  fatal.  It  also  at  first  appeared 
to  me  that  this  recognizance  did  require  a  stamp ;  but  I 
confess  that  my  opinion  has  been  altogether  changed  since 
I  have  heard  the  case  argued.  The  whole  question  arises 
upon  the  schedule  to  the  55  Geo.  3,  c.  184,  and  is,  in  fact, 


isca. 
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IMS.  whether  the  recognizances  there  enumerated  comprehend 
Campbbll  gQ^]^  ^  recognizance  as  the  one  now  before  the  Gonrt.  If 
MAWHimixr.  there  be  any  doubt  or  ambigaity  in  the  provisions  of  the 
statute,  the  benefit  of  such  doubt  or  ambiguity  ought  to  be 
in  favour  of  the  subject.  Now,  the  exemption  mentioned  in 
the  first  part  of  the  schedule  to  the  56  Geo.  3,  c.  56,  under 
the  title  '^  Recognizance^  is  material,  as  it  shows  an  inten- 
tion in  the  mind  of  the  legislature  to  exclude  recognizances 
from  the  operation  of  that  part  of  the  schedule ;  and  when 
they  are  inserted  in  the  second  part  of  the  schedule,  and 
the  provisions  of  that  part  in  a  great  measure  repealed 
either  by  the  5  G^o.  4,  or  by  the  5  &  6  Vict.  c.  82,  (and 
it  is,  for  the  present  purpose,  immaterial  by  which  of  them,) 
it  appears  to  me  that  the  only  question  is,  whether  this  re- 
cognizance comes  under  any  of  the  heads  in  the  first  part 
of  the  schedule  to  the  65  Greo.  3,  c.  184.  In  my  opinion, 
it  does  not  come  under  any  of  those  heads.  It  was  given 
for  a  purpose  different  from  any  of  the  recognizances  there 
described,  namely  to  prosecute  an  appeal,  and  pay  such 
damages  and  costs  as  should  be  awarded  against  the  ap- 
pellant. But  without  looking  at  the  title  *^  Recognizance^ 
in  that  schedule,  if  any  of  the  other  titles  enumerated  in  it 
would,  in  their  terms,  include  an  instrument  of  this  nature, 
it  would  clearly  be  liable  to  duty.  I  am  clearly  of  opinion 
that  there  are  no  such  words  to  be  found  in  the  schedule ; 
and  I  therefore  think  that  this  recognizance  is  exempt  finom 
stamp  duty  :  consequently  I  shall 

Overrule  the  objection. 


SPRING  ASSIZES,  6  VICT.  TM 


lata. 


Mabtba  BeillVs  Gase.  S^rm^ 


A,  HE  prisoner  was  indicted  for  peijory,  committed  by  her  wasinScted^ 
at  the  present  assizes,  in  evidence  which  she  had  given  as  a  eaJSSMoa 

»    M.  trial  ft£ 

witness  for  the  crown,  on  the  prosecution  of  certain  pri-  eertaio  pri. 

f  Moenat  the 

soners  for  arson. 


Held,  that  it 
was  not  neces- 


The  crown  now  produced  a  witness  who  had  taken  a  note  ^^^^^^ 
of  the  prisoner's  eyidence  in  that  triaL  b^oa  that 


triaL 


Mr.  James  C.  Lowry^  amicus  curue^  submitted  that, 
before  such  evidence  was  admissible,  the  record  of  the  pro- 
ceedings at  the  trial  ought  to  be  produced,  regularly  made 
up.    ArcAb.  Cr.  L.  9ih  Ed.  128. 

DoBEBTT,  C.  J.  Such  a  rule  applies  to  the  case  of  a  trial 
at  a  former  assizes ;  but  not  to  one  at  the  same  assizes. 
The  point  has,  I  think,  been  decided  by  the  Judges. 

Mr.  Lowry  afterwards  mentioned  the  case  of  Begina  v. 
B6biM&n{a)  as  the  case  to  which  his  lordship  had  alluded, 
and  which  was  to  the  effect  he  had  stated ;  to  which  his 
lordship  assented. 


(a)  1  C.  &  P.,  C.  C.  329. 
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1843. 
T^ome    ^  /*  W  BaLLYOAWLEY  BoaD. 

Spring 
Assizes, 

^  .^J"  w'  ^^  This  was  an  objection  to  fiating  a  presentment,  which 

6  K  7  Win.  4,  o        * 

S'^'tiM  G  *^  ^^  ^®®^  made  for  repairing  the  above  mentioned  road. 
Jurj  bare  a     There  had  been  four  or  five  tenders  sent  in  for  the  contract, 

discretion  as  ^ 

to  selecting     and  the  grand  jury  had  selected  the  highest.     The  preset 
are  not  bound  objection  was  made  on  the  part  of  the  person  who  had  sent 

to  accept  the        •'  r  r 

lowest  tender,  i^  ^q  lowest  tender. 


Mr.  Alexander  Curry  now^  on  behalf  of  the  person  who 
had  made  the  lowest  tender,  applied  that  the  Court  should 
direct  the  grand  jury  to  accept  it.  The  act  of  parliament^ 
6  &  7  Wm.  IV.  c.  116,  s.  23,  (a)   is  imperative;     and 


(a)  Sec.  23.  And  be  it  enacted,  that  at  the  meeting  of  each  adjoomcd 
presentment  session  as  aforesaid,  the  secretary  of  the  grand  jury  shall  in  open 
court  produce*  duly  numbered  and  arranged,  and  with  the  seals  unbroken,  aO 
the  tenders  and  proposals  which  may  haye  been  delivered  to  him,  and  shall 
open  consecutively  all  those  relating  to  the  same  public  work ;  and  so  soon 
as  the  lowest  proposal  made  for  the  perfonnance  of  each  such  work  shall 
be  ascertained,  the  party  making  such  proposal,  and  his  sureties,  shall  be 
called.  And  if  the  said  party  and  his  sureties  shall  appear,  and  shall  satisfy 
the  justices  and  cess-payers  at  such  sessions,  upon  oath  or  otherwise,  of 
the  sufficiency  and  ability  of  each  and  every  of  them  to  answer  and  make 
good  the  penalty  hereinbefore  specified  for  the  nonperformance  of  suck 
contract,  and  that  such  proposal  has  not  been  made  for  any  unfair  or 
fraudulent  purpose,  and  shall  thereupon  enter  into  security  for  the  doe 
performance  of  such  contract  contained  in  such  penalty  as  aforesaid,  sack 
proposal  shall  be  accepted,  and  the  party  making  the  same  shall  be  declared 
entitled  to  execute  the  work  to  which  such  proposal  may  refer,  if  the  same 
shall  be  presented  by  the  grand  jury ;  but  if  the  party  making  such  pro- 
posal and  his  sureties  shall  not  appear  when  called,  or  shall  fail  to  satisfy 
the  justices  and  cess -payers  at  such  sesdons  in  any  of  the  parCicnlars 
aforesaid,  or  shall  decline  to  enter  into  such  security  as  aforesaid,    then  and 


ROAU. 
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requires  the  grand  jury  to  take  the  lowest  tender,  if  they  ,     '^-    ^ 

shall  be  satisfied  that  sufficient  security  has  been  oflFered  ^j^J^^J^l^^r 

for  the  due  peformance  of  the  work.     We  are  prepared  to 

prove  that  undeniable  security  was  offered ;  and  in  fact,  the 

same  securities  which  were  given  with  the  highest  tender, 

had  been  offered  for  the  one  next  below  it,  but  neither  it 

nor  any  of  the  rest  were  even  called. 

DoHSBTY,  C.J.  I  am  clearly  of  opinion  that,  under  the 
23d  section  of  the  grand  jury  act,  the  grand  jury  had  a 
discretion  to  deal  with  the  different  tenders;  and  they 
having  exercised  that  discretion,  I  have  no  authority  to 
interfere.    The  presentment  mast  therefore  stand. 


in  such  case  the  proposal  of  the  party  making  default  as  aforesaud,  shall  be 
deemed  null  and  void  to  aU  intents  and  purposes  whatsoever ;  and  the  next 
lowest  prqposal  shall  be  ascertained  and  dealt  with  in  the  same  manner, 
and  so  oo  until  the  security  shall  be  entered  into  and  the  contract  duly 
completed.  Provided  always,  that  if  no  proposal  shall  be  made  in  respect 
of  any  work  within  the  time  limited  for  receiving  the  same,  the  application 
for  such  work  shall  be  void  and  of  no  effect  whatsoever.  And  provided 
farther,  that  if  the  grand  jury  of  the  county,  at  and  for  the  assizes  then 
next  holden,  shall  not  make  any  presentment  on  the  application  in  respect  of 
which  any  contract  shall  have  been  made,  according  to  the  provisions  here- 
inafter  mentioned ;  then  and  in  such  case,  such  contract  shall  be  null  and 
void  to  aU  intents  and  purposes,  any  thing  herdn  contained  to  the  contrary 
notwithstanding. 
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.^'ii^  Patbick  M'Hugh^s  Case. 

Astixe». 

menrcom-       J-  ^^  Prisoner  was  indicted  for  receiving  moneyf  knowing 

mencmg"The  •.   .     •  ,  .   » 

Jurors  for  our  ^^  ^  nave  been  Stolen. 

Lord  the 
King,"   and 

f^Tof  Uie^of-  ^®  money,  it  was  proved,  bad  been  stolen  in  tbe  present 
the^  yew  of  i^ig^*  ^^^  Indictment  commenced,  "  Tbe  Jurors  for  onr 
KingWHiiam  ^^^  t^e  King,"  and  went  on  to  aver  tbe  time  of  the  com- 
^ctadiij^  mitting  tbe  offence  to  be  in  tbe  6tb  year  of  the  reign  of  our 
SuITSd**  Lord  King  William  IV.,  and  concluded  "  against  tbe  peace 
^^Jrf  Buffi.  ®f  ^^  ®*^^  ^^  ^^^  King." 

cient,  «8  to 
an  offence 

ST^^nt*^  Mr.  Gearye  BaU  Stack,  for  tbe  prisoner,  objected  that 
reign.  ^^  indictment   was    defective.      Tbe  prisoner,  if  again 

indicted  for  tbe  same  offence,   could  not  plead  autrtfiii 

acquit 


Mr.  Charles  Maturin  and  Mr.  Alexander  Narmany  for  the 
prosecution.  Tbe  objection  could  only  be  taken  advantage 
of,  if  at  all,  by  demurrer ;  and  upon  tbe  fiice  of  tbe  indict- 
ment, tbere  is  not  any  repugnancy.  Perbaps  it  might  he 
otherwise^  if  it  bad  concluded  against  tbe  peace  of  the  lots 
king. 

DoHEBTY,  0.  J.  The  real  question  is  one  only  of  time ;  as 
tbere  does  not  appear  to  me  to  be  anything  in  the  point 
about  tbe  reign.     How  would  a  month  or  a  year  make  any 
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difference,  where  a  week  does  not  ?    It  does  not  appear  to        ^94S, 
nie  to  be  material,  and  I  tliink  the  indictment  is  sufficient.    M'Hugh's 

The  prisoner  was  convicted. 

Begina  v.  Pringle^  (a)  and  Arehb,  Cr.  L.  9th  Ed.  55, 
were  afterwards  mentioned  to  the  Coart. 

(a)  SMood.  &  Bob. 27a. 


In  re  Parishioners  of  Ardstraw.  ^< ,— ^ — " 

Tyramt 

Spring 

Assizes, 

X  HIS  was  an  objection  to  a  presentment   for   certain     in  the  case 

of  a  parish 

deserted  children.     That  part  of  the  parish  of  Ardstraw  in  nmning  into 

several 

which  the  church  was  situate,  was  in  the  barony  of  Strabane;  baronies,  the 

Grand  Jury 

and  the  rest  of  the  parish  was  in  another  barony.      The  have,  under 

the  Grand 

presentment  in  question  for  the  support  of  deserted  chil-  Jury  Act,  a 

discretion  to 

dren  of   the  parish    of  Ardstraw,    had  passed  both  the  present,  for 
sessions  and  grand  jury,  to  be  levied   off  the  barony  of  children  of  the 

parish,  a  sum 

Strabane.  to  be  levied  off 

either  barony. 

Mr.  Alex.  Curry  now  applied  on  the  part  of  certain  cess- 
payel^  of  that  part  of  the  parish  which  was  in  the  barony 
of  Strabane,  that  the  grand  jury  should  be  directed  to 
apportion  the  sum  so  presented  upon  the  different  baronies 
in  which  the  parish  was  situated,  instead  of  throwing  the 
whole  sum  upon  the  barony  in  which  the  parish  church  » 

happens  to  be  built.  Under  the  1 75th  section  of  the  grand 
jury  act,  a  power  is  given  to  the  grand  jury  to  apportion 
the  amount  on  the  baronies. 
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^ft4S.  Some  of  the  grand  jury  stated  that  all  the  deserted  chil- 

PARififioiftRi  ^^  ^^^  *^*^  portion  of  the  parish  which  was  not  in  the 

Ahditraw.  l>a'^'^y  of  Strabane,  were  sent  to  the  poor-house ;  and  that 

therefore,  no  part  of  the  present  presentment  was  for  any 

children,  except  those  of  the  barony  of  Strabane. 

DoHEBTY,  G.  J.  The  law  has  Tested  in  the  grand  jury 
a  discretion  on  the  subject;  and  therefore  the  Court  cannot 
interfere. 


|g43,  WiLUAM    PaXTON^S   GaSB. 

J^oneffal 
Sprinp 

*me$.      jPhe  prisoner  was  indicted  for  bigamy.     He  had  been 

The  entry  of  a 

marriAge  in  a  married  in  1812,  in  Ireland,  to  Martha  Grey^  who  was  still 

parish  register  i 

may  be  proTed  living;  and  in  1832,  he  was  married  at  Southampton,  in 

by  the    pro-  • 

auction  of  a    England,  to  Thampion  Hahey.    The  indictment  averred 

copyj  proyed 

to  have  been    that  he  had  been  apprehended  at  Olenreagh,  in  the  County 

made  by  the 

clergyman  of  Donegal.  At  the  time  of  the  first  marriage,  the  prisoner 
which  he  cai-  was  a  member  of  the  Established  Church,  and  Martha  Greg 

led  the  regis-  t^i  .  iiiii  -iiit^ 

ter,  and  which  was  a  Presbyterian;  and  they  had  been  married  by  the  Pres- 
amined  with  *  byterian  minister  of  the  congregation  of  Letterkenny,  in  the 
producing  the  Gounty  of  Donegal.     The  second  marriage  had  been  per- 

•lergyman,  or 
otherwise 
proving  the  re- 
gister. 

In  support  of  the  averment  that  the  prisoner  was  apprehended  at  such  a  time  and  place;  it 
is  sufficient  to  produce  the  constable  who  made  the  arrest,  without  producing  the  warrant 


>PRi:!f'x  Xr.^IZT^S.   i  ^TjrT 


formed  in  the  yrnh  s&iiiriL  it  Stiii£uinn]xi*iu  17  iitf 
of  tlie  parish. 


In  order  to  prov?  tni^  sennit  oBsuriac^^  "^  iii^ier   ic 

Habey  heneU^  wrte  pri«i3i!tii  jmi  {sammetL  T!ie^  pri^^ 
that  the  priaoner  had  been  aiarrasil  3C  ^ne  rnn?  aZn^^r^  anJ 
in  the  parish  Church  of  SHUoaoDOTiL  hj  ihas  Bev.  Mr. 
ShrMy  to  Tlampmm  JSUey.  A  *i>KnaLi  wv  xh^m  pr>- 
duoed,  whidi  I%amptom  HiMlxy  svwv  ras  <cwd  bj  the 
said  Mr.  /SXmift,  in  her  presence,  £p:ai  a  bxfc  in  his  |^»> 
session,  which  he  slated  to  her  was  the  register  of  marria^ 
forthe  parish  of  Soathamptoo,  and  that  sndieopr  wascom- 
pared  with  the  register,  bj  Mr.  SirmUTs  reading  the  book 
while  she  read  the  copy,  and  that  it  was  a  correct  copy,  and 
was  signed  bj  Mr.  8krM»  He  was  not  produced,  nor  was 
any  other  evidence  given  of  the  roister.  The  Counsel  for 
the  Crown  were  about  reading  that  copy ;  when, 

Mr.  Charles  Maturing  for  the  prisoner,  objected  that  it 
could  not  be  read.  There  was  not  sufficient  evidence  that 
it  was  an  examined  copy  of  the  extract  from  the  regis  tor. 
It  should  be  shown  that  the  book  from  which  it  was  copied 
was,  in  fact,  the  register ;  but  the  evidence  as  to  that,  was 
only  hearsay  of  hearsay,  Arch.  Cr.  L.  136.  Counsel  aUo 
referred  to  the  6  &  7  Wm.  IV.,  c.  86,  s.  2. 

Mr.  Smyly^  for  the  Crown.  It  is  sufficient  if  the  book 
were  produced  by  the  proper  officer  as  the  register, 

Wabbex,  Sebjt.  As  to  the  statute  rtttitrnHl  Up,  it  wan 
not  enacted  for  the  purpose  of  disiila<riri;<  prior  ri;rlit«,  or  io 


:K 
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1843. 

PAxi-oH's  J^^v®  *  retrospective  operation.  It  was  passed  in  the  year 
^*'**  1836:  and  as  the  marriage  upon  which  the  question  here 
arises,  was  celebrated  in  the  year  1832,  the  Act  alluded  to 
cannot  affect  it.  Then,  as  to  the  other  point,  it  has  been 
already  decided  in  the  case  of  Walier  t.  BttehananfaJ^ 
upon  the  principle  that  where  the  law  authorizes  a  person 
to  give  extracts  from  a  book  in  his  custody,  the  law  pre- 
sumes that  he  will  do  his  duty,  and  give  correct  extnets. 
I  therefore  think,  that  the  document  produced  is  sufficiently 
proved  to  be  an  examined  copy  of  the  register,  and  I  accord- 
ingly admit  it. 

The  constable  was  then  produced,  who  had  apprehended 
the  prisoner.  On  cross-examination,  he  admitted  that  he 
had  acted  under  a  warrant,  which  he  had  not  then  in  Court. 

Mr.  McUurin  objected,  that  the  Grown  should  prove  not 
merely  that  the  prisoner  had  been  apprehended,  but  that 
he  had  been  lawfully  apprehended ;  which,  as  the  warrant 
under  which  the  arrest  had  been  made  was  not  produced, 
had  not  been  done. 

Warrbn,  Sebjt.  I  think  that  it  is  unnecessary  to  pro- 
duce the  warrant,  as  the  words  in  the  indictment  are  merely, 
that  the  prisoner  was,  at  such  a  time  and  place,  apprehended; 
and  the  constable  has  sufficiently  established  that  fact. 

The  prisoner  was  found  guilty,  subject  however  to  the 
decision  pending  in  the  House  of  Lords,  as  to  the  validitT 
of  marriages,  such  as  the  first  marriage  in  this  case. 


(a)  6  C.  &  p.  552. 
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ISIS. 


J/HE  prisoner  wia  indicted,  in  one  coont,   for  stealing     ^Wbere  pro- 

petty  WM 

certain  money  and  a  pocketrbook  from  tlie  dwelling-house  mbaed  from  « 

•^  *  ^  KouM  on   tho 

of    the    prosecotor,    and    in  another,  for  stealing    them  samo  day  on 

■^  wUch  a  ser- 

generally.  ▼•nt  of  the 

"  owner  of  the 

property  had 
mbsconded* 

The  evidence  was,  that  the  prisoner  haying  been  a  servant  and  the  ser- 
of  the  prosecutor^  and  being  in  the  habit  of  sleeping  m  his  foand  with 

the  property  on 

house,  which  was  in  the  county  Deny,  was  missed  from  it  the  next  day  in 

another  ooun- 

on  the  morning  of  the  6th  February;  and  that  on  that  mom-  ty.  in  company 

with  a  daugh- 

ing,   the  prosecutor  missed  from  his  drawer  his  pocket-  ter  of  the 

owner  of  the 

book ;  and  also  £7,  which  had  been  partly  in  it  and  partly  property ; 

Heldt  ovl- 

not.     The  prisoner  was  found  next  day  at  Belfast ;  and  the  dence  for  the 

jury»  on  an 

pocket-book  and  £5  15$,  were  found  on  him.      It  was  also  indictment 

against  the 

proved  that,  on  the  same  night,  one  of  the  prosecutor's  aerrant  for 

larceny. 

daughters  had  left  his  house,  and  was  found  along  with 
the  prisoner  at  Belfast. 


Mr.  James  Doherty  for  the  prisoner,  submitted  that  there 
was  no  evidence  of  any  taking  of  the  money  in  the  county 
of  Derry.  The  only  circumstance  was  the  finding  the  pro- 
perty on  the  prisoner  in  Belfast,  in  a  different  county,  which 
was  not  sufficient ;  and  no  participation  was  shewn  with  the 
daughter  of  the  prosecutor,  who  might  have  taken  ttie 
money  (and  probably  had),  in  the  county  of  Derry. 

Mr.  Smyly^  for  the  crown. — It  is  sufficient  tliat  tlie  pri- 

3  II  2 
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^     '^'     ,  soner  absconded  from  the  house  of  the  prosecutor ;  and  that 
^*^  Case?" "  *^®  money  was  found  on  his  person  anywhere. 

Warren,  Serjeant.  It  is  one  question,  whether  there 
is  any  evidence  to  go  to  a  jury,  and  another  as  to  the  effect 
of  the  evidence.  It  has  been  over  and  over  agun  decided 
that  the  mere  finding  stolen  property  on  a  man's  person 
soon  after  the  larceny,  wherever  he  may  be  found,  is  itself 
evidence  to  go  to  a  jury ;  but  the  weight  of  such  evidence 
is  another  matter.  In  this  case,  I  think,  there  is  evidence  to 
go  to  a  jury. 

Prisoner  acquitted. 


1843. 

Londonderry 
spring 
Auiz€9» 

Under    the  In  re  MoNEYMORE  and  Ballvronan  Road. 

9th  section  of 
theOrandJury 

who  may^hap!  X^HIS  was  a  traverse  for  inutility,  and  for  damages. 

pen    to    come 
into  the  meet- 

sentoienr  Se^  A  preliminary  objection  was  taken  on  the  part  of  the 
clminnan^has  t^^o^Bor — namely,  that  at  the  sessions,  after  the  chair- 
the  celspayera,  ™A°  ^^  ballotted  for  the  cess-payers,  a  number  of  justices 
vote^'^on^  the  ^a™®  ^^9  ^^^  ^^0  presentment  was  approved  of  by  them. 

presentments 
hrought  before 

*  A^^icf  of  Mr.  Sprauhj  for  the  traverser.  The  authority  exercised 
b^gWen  aTSe  at  the  sossious,  is,  by  the  Grand  Jury  Act,  limited  to  the 
ment  ^sions.  cess-payers,  whose  names  shall  be  drawn  in  the  manner 
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directed  by  the  9th  section  (a),  and  shall  appear ;    and  ^     ^^'    ^ 
to  such  justice  or  justices  as  shall  be  present  when  the  ^"^we^"  * 
chairman  ballots.     In  this  case,  fourteen  or  fifteen  justices 
came  in  after  the  ballot. 

Mr.  James  Majors  Q.  C.  contra. 

DoHBBTT,  G.  J.  overruled  the  objection. 

Another  objection  taken,  was,  that  the  notice  of  tra- 
verse had  been  given  at  the  first  sessions,  instead  of  the 
second,  as  required  by  the  133rd  section  of  the  Grand  Jury 
Act. 


(a)  6  Sc  7  Wm.  4.  c.  1 1  (S,  8.  9.  **  And  be  it  enacted,  that  at  every  meeting  of 
''such  presentment  sessiona,  the  m^ority  of  the  justices  then  present 
**  shaU  choose  one  of  their  number  to  preside  thereat ;  and  that  when 
*<  only  two  Justices  shall  be  present  the  senior  of  them  preside :  and  that  when 
«  only  one  justice  shall  be  present  such  justice  shall  preside ;  and  such 
"  chairman  shall  have,  in  addition  to  hb  Tote,  a  casting  voice  in  cases  of  an 
•<  equality  of  voices;  and  immediately  after  the  appointment  of  such  chairman, 
"  and  before  entering  upon  any  other  business,  the  name  of  every  person 
**  included  in  the  list  of  cesspayers  made  out  by  the  grand  jury  in  manner 
*<  before  appointed  for  each  County  of  a  City,  County  of  a  Town,  or  Barony, 
*<  in  which  such  Sessions  shall  be  held,  written  upon  separate  pieces  of 
"  parchment,  or  card,  as  nearly  as  may  be  of  equal  sizci  with  his  respective 
"  additions  and  abode,  shall  be  put  into  a  box,  to  be,  as  well  as  the  said 
"  pieces  of  card  or  parchment,  for  that  purpose  provided  by  the  Secretary  of 
"  the  Grand  Jury  ;  and  the  Chairnuw  appointed  to  preside  at  each  such 
*  Sessions  shall  in  open  court  draw  out>  one  after  another,  such  number  of 
*'  the  said  cards  or  pieces  of  parchment  as  the  said  Grand  Jury  may  have 
M  fixed  or  determined  to  be  the  proper  number  of  cess -payers  to  be  associated 
*'  with  the  said  justice  or  justices  at  each  such  sessions  respectively  :  and 
*'  if  any  of  the  men  whose  names  shall  be  so  drawn^shall  not  appear,  then 
'*  such  and  so  many  more  of  such  cards  or  pieces  shall  be  drawn  as  may  be 
*'  necessary  until  the  number  of  cess-payers  appointed  as  aforesaid  to  be 
*'  associated  with  the  said  justice  or  justices  shall  be  completed,  or  until  the 
*'  whole  of  such  names  shall  be  drawn ;  and  such  number  of  the  said  cess- 
**  payers  so  first  drawn  and  appearing,  or  such  lesser  number  of  them  as 
"  ahaU  appear  when  drawn,  shall  be  associated  with  the  said  justice  or 
**  justices^  and  have  and  exercise  jointly  with  such  justice  or  justices,  all 
"  power  and  authority  in  the  business  of  such  sessions,  &c.'* 
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1848.  Mr.  Major.    In  point  of  fact,  the  notice  had  heen  given 

Busmside's  originally  at  the  second  sessions ;  but  Baron  Pennefather 

having,  at  a  previous  assizes,  considered  it  wrong,   the 

present  notice  was  given  at  the  first  sessions.    In  re  Cfamble 

(a);  6  &  7  W.  4,  c.  1 16,  sections  27,  28,  65,  and  123. 

DoHERTY,  C.  J.  overruled  the  objection. 


(a)  2  Cr.  &  D.  C.  C  4a 


«:a> 


THE  COW  AUGHT  CIRC  I  IT 


GOENG  JUT-OES  OF 


Mk.  JrfTtTE  Pex&is — Mb.  Bjls>:-s  SLx' 


CinI  SiJ^^ 


M^DoxxELL,  Appellant — Coxkt«  Besp^mdeuU 

OlVIL  BILL  for  use  and  occupation.     Decr^  Mow« 

In  the  progress  of  this  case  the  Appellant*s  cinu)»ol 
called  on  the  Respondent's  to  produce  a  certain  IXhhU 
Notice  to  produce  it  at  the  Sessions  had  been  servtHl  on  t)io 
Bespondent,  but  no  notice  had  been  served  fur  it^  pixnluo- 
tion  at  the  Assizes. 


Mr.  Blakeney,  for  the  Respondent,  refused  to  piH>duot) 
the  Deed,  as  no  notice  had  been  served  fur  iht)  ftMnUt^*, 
Nixon  V.  Irwin  (a). 

(«)  1  c.  k  !>.,  C.  V.  4:28. 


\s^\\  \^\  \\\^ 

WW  f^M  \\\ilk 
f\\\\  \\\s\^n  ^\s 

h>  \\U  \\\\\\ 
W^M  hum  li»t 

HIUlMlttl  till 
iMht>l'    IlKlMt'lii 
||i>llit|Hll) 
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1843^    ^      Mr.  (?.  Browne^  eontra,  cited  CZsnbtm  v.  PIm/hIuU  (a). 

M'DONNXLL 
V. 

CoRBT.  B1CHABD8,  B.  I  concur  in  Judge  Burton's  decision ; 
the  notice  served  to  produce  the  deed  at  the  sessions  applies 
to  the  assizes  also. 


The  Respondent's  Attorney  was  then  examined,  on 
behalf  of  his  client,  to  prove  that  defendant  was  in 
actual  occupation  of  the  premises.  On  his  cross-exami- 
nation he  was  asked  whether  it  was  not  true  that  the 
Appellant  held  under  a  written  agreement. 

Mr.  Blal&My  objected  to  the  question,  and  insisted  that 
the  witness  was  not  bound  to  answer  it,  on  the  ground  of 
his  privilege  as  the  Respondent's  attorney. 

Mr.  Browne f  contra,  contended  that  the  Respondent  had 
waived  the  right  of  privilege  by  producing  his  own  attomer. 

Richards,  B. 

The  Respondent  has  produced  his  attorney  to  prove  a 
particular  fact,  and  the  Appellant  now  contends  that  he  is 
entitled  to  cross-examine  the  attorney  generally,  as  to  the 
existence  of  an  agreement  in  writing  relating  to  the  tenancy 
in  question,  inasmuch  as  his  privilege  is  set  aside  by  reason 
of  his  production  by  his  own  client.  I  am  of  opinion  that 
BO  far  as  the  client  produces  his  attorney  to  prove  any  par- 
ticular part  of  the  case,  he  is  open  on  that  to  a  full  cross^ 


(a)  Ante,  430  i  vide  etiam  .— «  t.  Hawkins,  ante,  522. 
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ezammation,  bat  doI  on  other  nntten  geBenIlT(«}.     I  do  ^     '^*^ 
not  think  he  is  boond  to  ansver  this  queetkuL  M-Duxsu. 

C^kXBT. 


(a)  See  Slaik  OB  BTidcHsep  Y^  2»  p^e  SBL    *ilBiira 
**  attomey  be  caDed  as  a  vSibbm  hj  Mm  cfieal 
<*  cnMS-examinatioB  astothepoiM  ^la  vtock 
**  chief,  alUioagh  U  ww  aatter  ef 
"  crott  fliamimlimi  aaM  b« 
«  extended  to  oUier  poiDts  ia  Ike 


1843. 


H£NBT,  Appellant — Mabquis  of  WnmsATH,  Respondent. 


DuiGKNAH,  Appellant — Same,  Respondent. 


In  those  cases  Givil  Bill  Ejectments  had  been  brought    in  c.  B. 


against  the  Appellants  as  over-holding  tenants.     Decrees  sgainst  an 

OTcrlraldinif 
below.  tenant,  if  it 

appears  by  the 
crew-examina- 
tion of  raie  of 

On  the  cross-examination  of  one  of  the  Respondent's  wit-  the  plaintiff's 

witnesses  that 

nesses,  it  appeared  that  the  Appellants  held  under  written  the  defendant 

held  nndw  an 

proposals,  which  had  been  accepted  by  parol.  si^reement  in 

writins^,  i( 
must  1m  pro- 
duced, pro- 
Mr.  Baiter^  and  Mr.  Blakenejf^  for  the  Appellant  in  the  periy  stamped. 

first  case. 


Mr.  Workman^  for  the  Appellant  in  the  second  case. 


Insisted  that  the  proposal  should  be  produced  (a)  ;  and 


(<i)  Brtwer  v.  Palmer ^  3  £sp.  213;  Fielder  ▼.  Ray^  6  Bing.  333. 
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1843.       that  as  it  was  admitted  the  document  was  unstamped,  the 
^■**^      Respondent  should  be  non-suited  (a). 


V. 

Mabquis  or 
Wbstmsath. 

dcioenan 

9, 

Same. 


Mn  0*Fattan,  for  the  Respondent, 

Contended,  that  as  the  Respondent  was  not  seeking  to 
recover  anything  upon  the  strength  of  the  instrument  in 
question,  and  as  the  Respondent  had  established  his  case 
on  the  {Urect  examination  of  the  witness,  without  disclosing 
the  existence  of  an  agreement  in  writing,  he  was  not  bound 
to  produce  it.    Doe  v.  McrrU  (J). 


His  Lordship  here  looked  at  the  agreement  in  question 
in  order  to  see  if  it  required  a  stamp. 

C.  A.  V. 


March, 


Richards,  B. 


In  those  cases  I  am  of  opinion  that  the  plaintiff  must 
be  in  effect  non-suited.  If  the  plaintiff  could  have  got 
through  his  case  without  its  appearing,  either  on  the  direct, 
or  cross-examination  of  his  witnesses,  that  there  had  been 
any  written  agreement  between  the  parties  respecting  the 
letting  of  the  premises  in  question,  the  defendant  could  not 
have  turned  the  plaintiff  round  by  shewing,  as  part  of  his 
(the  defendant's)  case,  that  the  agreement,  whatever  it  was, 
had  been  in  writing,  without  producing  such  written  agree- 
menty  and  offering  it  in  evidence  duly  stamped. 

The  case  of  Doe  dem  Wood  v.  Morris  has  been  relied 
on  by  the  counsel  for  the  plaintiff,   and  that  was  also  like 


(a)  LcMtee  Hope  v.  Bateman  ;  Mock,  on  Stamps,  157. 

(b)  12  East.  237. 


SPRING  ASSIZES,  6  VICT.  811 

the  present,  the  case  of  an  ejectment  against  an  over-holding        1843. 
tenant ;  and  no  doubt  it  was  held  in  that  case  that  the  evi-      Hskby 

V, 

dence  elicited  on  the  cross-examination  of  the  plaintiff's  Marquis  of 

*■  Wbstmeath. 

witness  of  an  agreement  between  the  parties,  was  not  saffi-       

*  BniOENAN 

cient  to  turn  the  plaintiff  round ;  but  the  judgment  of  the  «• 

Same. 

Court  in  that  case  appears  to  me  to  have  gone  expressly 
upon  this,  viz.  that  sufficient  did  not  appear  upon  the  cross- 
examination  of  the  plaintifi^s  witnesses  to  shew  that  there 
had  been  any  other  than  a  parol  agreement  as  to  the  hold- 
ing of  the  premises  in  question.  Had  the  cross-examina- 
tion shewn  that  there  had  been  an  agreement  touching  the 
letting  of  the  premises,  I  apprehend  the  decision  of  the 
Court  would  have  been  different  from  what  it  was ;  and 
upon  this  point  I  take  it  that  the  cases  of  Breioer  v.  Palmer^ 
and  Fielder  v.  jBay,  which  have  been  cited,  and  Doe  v. 
Harvey  (a),  are  all  strongly  in  point ;  the  latter  case  was 
that  of  an  action  of  trespass  for  mesne  profits,  after  a 
recovery  in  ejectment  against  one  Payne^  and  in  order  to 
make  the  recovery  in  ejectment  sufficient  evidence  against 
the  defendant  Harding^  in  the  action  of  trespass,  a  witness 
was  called  to  shew  that  the  defendant  Harding  was  tenant 
to  Payney  and  came  in  under  him.  But  it  appeared  by  the 
evidence  of  the  same  witness,  that  Harding  had  been  put 
into  possession  under  some  written  agreement,  which  was 
not  produced,  and  there  being  no  other  evidence  of  the  title 
of  the  plaintiff,  he  was  non-suited ;  which  ruling  was  after- 
wards confirmed  by  the  Court  above,  the  Chief  Jus- 
tice saying  "If  nothing  had  been  in  issue  but  the 
"  single  fact,  w^hether  Harvey  held  or  occupied  the 
"  land,  such  fact  might  undoubtedly  be  proved  by  the 
<^  payment    of    rent,     declarations    of   the    tenant,     or 


(a)  8  Bitty,  239. 
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'^^'  ^  "  other  parol  evidence  sufficient  to  establish  it,  notwith- 
^'"'^  ^*  standing  it  appeared  that  he  held  under  an  agreement  in 
WssrMiBATH'  "  ^'^iting :  authorities  to  this  eiFect  were  cited  in  argument  at 
DuioKiiAs  **  the  bar.  But  here  the  question  was,  not  merely  whether 
Same.  ^*  Harvey  held  the  premises  ;  but  whether  he  held  them  as 
*^  tenant  to  Payne ;  and  of  this  fact  there  was  no  other 
**  evidence  admissible  than  the  written  agreement,  which  was 
*  ^  not  produced."  The  same  principle  is  fully  recognised  and 
acted  upon  in  Doe  dem  FranJAe  v.  FrankU  (a),  which  was 
the  case  of  an  ejectment  on  the  title  by  a  party  claiming  as 
landlord  after  a  notice  to  quit.  I  therefore  feel  con- 
strained to  yield  to  the  argument  ui^ed  on  the  part  of  the 
defendant,  and  to  hold  that  nothing  but  the  written  agree- 
ment between  the  parties  can  be  sufficient  to  show  the 
nature  of  the  holding,  by  the  defendant,  of  the  premises  in 
question  from  the  plaintiff;  and  that  agreement  not  being 
stamped,  I  am  bound  to  reject  it  altogether,  though  for  the 
purpose  of  satisfying  my  own  mind  whether  the  agreement 
was  of  such  a  nature  as  to  require  a  stamp  or  not,  I  did 
for  that  purpose,  but  for  that  purpose  only;  look  at  the 
writing  itself. 

Reverse  the  decrees  below  without  costs. 


(a)  11  Ad.  fl(ElL792. 
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CROWN  SIDE. 


1843. 

Lavin  and  Healy's  Case.  5^ 

Spring 
A»9ize», 

JL  HE  prisoners  were  indicted  for  the  murder  of  one  James  the  proper 
Fairbanks.  \^l^^\  j?ror 

in  a    criminal 
caao  is  after  the 

When  the  panel  had  been  called  over,  juror  tatcesthe 

book,  and  after 
the  clerk  of  the 

T»  T        -J  Crown  aaya^ 

FeRBIN,  J.  said,  "  Juror     look 

"  upon  the  pri- 

**  soner,    pri- 

**  soner    look 

To  prevent  any  misunderstanding  as  to  the  time  when  «  upon  the 

i«  Jury," 

the  jurors  should  be  challenged,  I  must  state  that  the     Acon?ersa- 

J      1  •  r    1         1  1  .1  x«        •     ^^^  occurring 

proper  course,  and  which  has  been  long  the  practice  in  between  a  per- 

Ireland,  is  to  challenge  after  the  juror  takes  the  book,  houBc^and  ano- 
ther person 
outside,  in  the 
hearing  of  a 
third  person,  who  did  not  see  the  person  outside,  or  recognize  his  voice,  is  not  admissible, 
in  the  absence  of  evidence  to  show  that  the  prisoner  was  the  person  who  spoke  from  the 
outside,  even  though  the  person  inside  may  have  addressed  the  person  outside  by  the  same 
name  as  the  prisoner's,  and  the  person  outside  responded  to  that  name. 

If  a  witness  remain  in  Court  after  an  order  for  all  witnesses  to  withdraw,  his  evidence 
is  not  thereby  absolutely  excluded,  but  its  admissibility  is  a  matter  within  the  discretion 
of  the  Judge,  and  each  case  must  depend  on  its  own  circumstances. 

A  confession  of  a  prisoner  is  not  to  be  excluded,  because  he  was  not  cautioned  by 
the  Magistrates  that  it  would  be  given  in  evidence  against  him^  provided  he  was  not 
under  threat  or  inducement. 

Qiftfre, — Is  a  confession  signed  by  a  prisoner  in  presence  of  a  Magistrate  admissible  in 
evidence  against  him,  on  the  mere  proof  of  his  signature,  there  being  no  evidence  that  it 
was  either  read  to  the  prisoner^  or  read  by  him  ? 


814  CASES  ON  THE  CONNAUGHT  CIRCUIT. 

1843.  ^  and  after  the  Clerk  of  the  Grown  says,  "  juror  look  upon 
"  the  prisoners ;  prisoners  look  upon  the  juror."  The 
practice,  I  know,  is  different  in  England  ;  but  that  which 
I  approve  of  has  been  long  established  in  this  country. 
The  Clerk  of  the  Crown  will  allow  sufficient  time  for  a 
challenge  before  he  administers  the  oath. 


On  the  direct  examination  of  one  of  the  witnesses  for 
the  crown,  he  proved  that  he  (the  witness)  was  in  a  certain 
house  at  one  o'clock  at  night,  when  a  person  rode  up  to 
the  door  of  the  house  and  knocked  at  it.  The  witness  did 
not  see  the  person  who  was  riding — heard  him  say  Bome- 
thing  to  a  person  in  the  house,  but  did  not  know  the  voice. 
A  person  in  the  house  asked  a  question  of  the  person 
riding  at  the  door,  and  that  person  answered,  but  witness 
did  not  recognise  the  voice. 

r.  Bakery  (with  whom  were  Mr.  Walter  B(mrkezxA 
Mr.  M^Causland)  for  the  prisoners,  objected  to  the  conversa- 
tion  being  given  in  evidence,  on  the  ground  that  there  was 
no  evidence  that  the  prisoner  was  the  person  who  spoke. 

Mr.  Brewster,  Q.  C,  for  the  crown. 

If  a  person  inside  addresses  one  outside  by  name,  and 
he  answers  to  that  name,  that  is  surely  evidence.  If  1 
show  that  the  person  inside  asked  the  person  outside,  who 
was  on  horseback,  *'  Is  that  Matt  Lavin  ?*  and  that  the 
person  outside  responded  to  that  name,  is  not  that  evidence 
to  go  to  the  jury  to  connect  the  prisoner  Lavin  with  the 
person  on  horseback  ? 


Mr.  Crofton,  a  magistrate,  \nis  caUed  as  a  witness  by 
the  Grown,  to  prove  a  confession  made  by  one  of  the 
prisoners,  bat  was  objected  to  by  the  prisoner's  coonsel  on 
the  ground  that  he  had  been  in  conrt  daring  the  exami- 
nation of  former  witnesses. 

Mr.  Brewster^  Q.  G.  In  almost  all  the  cases  the  Gourt 
has  ruled  that  a  witness  such  as  the  present  ought  to  be 
examined,  although  the  circumstances  of  his  remaining  in 
Gourt  may  be  subject  of  observation  with  the  jury ;  at  all 
events  it  is  in  the  discretion  of  the  Gourt. 

Perbin,  J.  At  present  I  think  I  must  adhere  to  the 
rule,  and  not  permit  the  witness  to  be  examined.  I  will 
consider  the  point. 

On  the  following  morning  his  Lordship  said — I  have 
considered  the  point  which  I  reserved,  as  to  whether  Mr. 
Grofton's  evidence  ought  to  be  admitted,  and  I  have  also 
conferred  with  Baron  Richards  on  it.  In  my  opinion  I 
would  not  be  justified  in  shutting  out  the  evidence.  I  have 
looked  into  the  cases,  and  I  find  there  is  no  inflexible  rule 
on  the  subject.     Each  case  must  be  governed  by  its   own 


Ctae, 
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Mr.  Baker.  My  objection  hlis  exactly  within  the  rule,  ^'""lavhT 
that  any  thing  whifh  takes  place  in  the  absence  of  the  hcelv*s 
party  to  be  affected,  is  not  evidence. 

Pebrin  J.  I  think  the  role  is  in  some  measure  a 
mistaken  one ;  but  the  point  has  been  so  oftoi  decided 
tliat  I  cannot  depart  from  iL  I  would  be  frittering  away 
the  rule  if  I  admitted  the  proposed  evidence. 
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1K43. 


Latih        .    , 
and  judge. 


Hbalt's 
Case. 


circumatanoes,  and  is  altogether  in  the  discretion  of  the 


Mr.  Brewsiery  Q.  C ,  cites  Regina  ▼.  M''Cann{a). 

Pkbbin,  J.  I  think  the  rule  is  comparatively  of  litUe 
value.  It  is,  however,  matter  of  observation  from  the 
Court  with  respect  to  the  credit  of  the  witness.  I  recollect 
a  case  at  Dundalk,  where  I  ruled  that  under  the  cir- 
cumstances a  witness  who  renmined  in  Court  should  not 
be  examined  (i). 


The  witness  was  then  examined  to  prove  the  prisoners 
statement.  He  proved  that  the  magistrates  were  several 
days  engaged  in  taking  the  informations  of  the  witnesses 
for  the  crown.  He  could  not  say  whether  the  prisoner 
Lavin  was  present.  Witness  told  the  prisoner  that  ''he 
"  need  not  say  anything  he  did  not  choose,  but  that  it  was 
''  his  (witness'^s)  duty  to  examine  him  before  committing 
''  him.^^  Mr.  Loyd,  a  brother  magistrate,  wrote  on  the 
paper  the  examination  of  the  prisoner,  as  the  prisoner  gave 
it  down.  Recollects  Mr.  Loyd  writing  the  examination, 
and  the  prisoner  signing  it,  but  cannot  recollect  whether  the 
prisoner  read  the  examination  himself,  or  whether  it 
was  read  to  him. 

Mr.  Brewster^  Q.  C.  proposed  to   read  the  document 
in  question. 


{a)  I    Arm,  k  Mac,  247.  (h)  lb.  page  249,  n. 
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Mr.  Baker,  objected  to  its  admissibility  on  two  grounds : —  \Si^ 
Fir9i,  because  the  prisoner  did  not  appear  to  have  had  the 
means  of  ascertaining  the  contents  of  the  document,  and, 
Becandfy,  because  there  was  not  a  sufficient  caution  given  to 
the  prisoner.  What  was  said  by  the  magistrates  amounted 
to  restraint ;  they  said  they  were  bound  to  examine  him 
before  committing  him,  which  might  induce  the  prisoner  to 
suppose  that  he  was  bound  to  answer.  There  was  no 
caution  that  what  he  said  would  be  used  in  evidence 
against  him ;  it  cannot  be  called  a  voluntary  confession. 

Mr.  Brmosiery  Q.  G.  Any  docament  which  a  man  sub- 
scribes is  prima  fade  evidence  against  him,  although  it 
may  not  be  conclusive.  The  signing  of  the  examination  in 
this  case  \&prifML  facie  evidence  that  it  was  the  prisoner's 
act. — ChappePs  caee  (a) .  Secondly,  there  is  no  case  deciding 
that  a  magistrate  is  bound  to  caution.  It  is,  no  doubt, 
desirable  that  it  should  be  done,  but  it  is  not  necessary. 
The  prisoner  was  told  not  to  say  any  thing  he  did  not 
choose. 

Pkrbin,  J.  My  impression  is,  that  the  objection  of  the 
prisoner  not  being  sufficiently  cautioned,  cannot  be  sus- 
tained, although  it  is  to  be  regretted  that  the  magistrates 
did  not  give  a  proper  caution ;  but  as  it  appears  sufficiently 
from  the  examination  of  Mr.  Grofton  that  the  prisoner 
was  not  under  threat  or  inducement,  and  was  told  that  he 
was  not  to  answer  any  thing  but  what  he  chose,  I  must 
overrule  this  objection  (J). 


(a)  1  Mood,  T.  Rob.  395.  Lord  Denman  says,  "  For  if  the  prisooer 
**  signs  his  name,  this  implies  that  he  can  read,  and  that  he  has  read  the 
"  examination  and  adopted  it."    See  also  Hvp€*9  case,  \h,  396,  n. 

(ft)  Vide  Reffina  v.  Arnold,  S  C.  &  P.  621,  where  Lord  Denman  says— 

3  I 
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i8^»  As  to  the  other  objection,  that  the  prisoner  did  not  read 

the  document  before  signing  it,  I  entertain  considerable 
doubt  whether  this  paper  can  be  read  as  the  statement  of 
the  prisoner.  It  is  a  document  taken  down  by  a  magis- 
trate, and  there  is  no  evidence  whatever  from  the  magistrate 
who  took  it  down  of  its  accuracy,  or  of  the  circumstaQces 
attending  it.  It  is  not  shown  that  it  was  read  to  the 
prisoner,  or  by  him.  The  case  before  Lord  Dmmam  ce^ 
tainly  shows  that  a  document  being  signed  is  prwmfAw 
evidence  of  its  having  been  read.  I  shall  receive  the 
evidence  if  pressed,  subject  to  the  objection  of  the  pri- 
soner's counsel,  and  to  be  decided  elsewhere. 


The  jniy 


**  When  a  prisoner  is  willing  to  make  a  statement*  it  is  the  duty  of  magis- 
'*  trates  to  receive  it ;  bat  magistrates,  before  they  do  so,  ought  entirely  to 
<*  get  rid  of  any  impression  that  may  have  before  been  on  the  pris<Bier'i 
<*  mind,  that  the  statement  may  be  used  for  his  own  benefit ;  and  the 
<<  prisoner  ought  also  to  be  told  that  what  he  thinks  fit  to  say  will  be  tsken 
**  down,  and  may  be  used  against  him  on  his  trial." 

yide  etiam  BerrigtaCa  case,  ante,  177.  OReillya  case,  ante,  718L 
In  this  latter  case,  Ball,  J.  saya — "  It  would  be  a  very  bad  practice  for 
"  magistrates  to  take  confessions  without  giving  a  previous  warning  and 
*<  caution  to  prisoners.*'  His  lordship  received  the  evidence,  but  stated 
that  if  there  was  a  conviction,  he  would  reserve  the  case  for  the  opinios 
of  the  twelve  Judges.     The  prisoner  was,  however,  acquitted. 
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1843. 


In  re   FiTZPATRICK.  Gahm 

Spring 
A§six€§, 

XHIS  waa  an  application  under  the  138th  section  of  the     The  words 

"  other  work  ** 

Grand  Jury  Act  (a),  to  the  Judge,  to  direct  a  jury  to  he  in  the   136th 
impannelled,  to  try  an  application  for  compensation  for  a  Grand  Jury 

!•  •  •    •  ,-t  1*     ••        1       •        1^  •        I     f^i  are  not  to 

mabciouB  injury,  the  appucation  having  been  previously  be  confined  to 
disallowed  by  the  Grand  Jury.  **demg«nms,^ 

with  UiOM  hi 
the  preceding 

Mr.  <Ja98erly,  for  the  applicant.  SJ^on,  but 

may    be  ex- 
tended to  cases 

The  circumstances  of  the  case  are  these — certain  lands  ^^^ ofother 
situate  in  this  county  were  partitioned  under  a  decree  of  the  ^^tratio^  of 
Court  of  Chancery,  and  possession  given  to  each  proprietor,  ^'^^^ 
under  the  injunction   of   the   Court;    mears  and  fences 
were  thereupon  erected.    Shortly  after,  a  large  party  assem- 
bled by  night,  and  levelled  the  fences.    The  Grand  Jury 
rejected  the  application  for  compensation,  because  there 
was  no  proof  of  express  malice;  malice,  however,  might  be 
inferred  frcHn  the  act. 


Pebkin,  J.     Under  what  section  of  the  act  do  you  con- 
sider that  you  are  entitled  to  compensation ! 

Mr.  Oasserly,     Under  the   135th  section,  which,  after 
providing  for  other  species  of  property,  proceeds  in  these 


(a)6&  7  Wm.  4,  c.  116. 

3i2 


820  CASES  ON  THE  CONNAUGHT  CIRCUIT. 

^  ^^'  -  words,  "  Or  of  maliciously  damaging,  injuring,  or 
PiTzp^THicK  "  <iestroying  any  bank,  gate,  lock,  weir,  sluice,  bridge, 
"  dam,  or  other  work  belonging  to  any  person,  public 
*'  canal,  or  navigation,  any  person  or  persons  injured 
"  by  any  such  offence,  &c.,  shall,  &c." — the  words 
"  other  work'*  embraces  every  species  of  property  suscep- 
tible of  injury  :  the  object  of  the  legislature  was  to  provide 
for  every  species  of  work.  If  it  was  intended  to  confine 
the  words  ''  other  work"  to  the  same  description  of  works 
as  previously  enumerated,  the  words  of  the  statute  would 
have  then  been,  "  other  meh  work." 

Perbin,  J.  I  will  consider  the  matter,  as  the  question  is 
a  very  important  one.  The  words  "  other  work '"  might 
be  construed  to  signify  other  works  efusdem  generis  with 
those  mentioned  in  the  preceding  part  of  the  section,  and 
so  be  confined  to  water  works. 

March  ^^^  Lordship  subsequently  said,  I  have  considered  the 

question  very  fully.  The  section' of  the  statute  referred  to 
is  a  slovenly  piece  of  legislation.  It  is,  however,  a  remedial 
enactment,  and,  therefore,  I  am  disposed  to  construe  it 
liberally.  In  doing  so,  the  object  of  the  legislature  can  be 
best  effected,  which  was  to  protect  individuals  from  the 
consequences  of  malicious  injury,  and  make  it  the  interest 
of  all  to  prevent  a  recurrence  of  such  outrages  by  holding 
them  liable  to  compensation  for  the  injury. 

A  jury  was  thereupon  impannelled,  and  found  for  the 
full  amount  of  the  injury  sustained  by  a  prostration  of  the 
fences. 


!    :.  V  ♦ 


rw* 


THE  MUNSTEP.  CIRCUIT, 


G^OIFG  m^G^XS  lip 


Mil  JrFTica:  B^t^u. — Mm.  ^vimrs.   7^CBinv 


Ctru  Stdu 


Callagmax,  AppeQuH — Caia^gmax^  Se^:*i>dtiBt. 


X  HIS  iTM  an  sppeil  from  a  CitiI  BiH  Dexree. 


i>i«^. 


The  Decree 


for  £6  2s.  5d.  mdndin^  ctists,  xnd  th^  crt<><l.    N^M 
was  entered  into  for  i?12  Ss,  10<L  ''^^^ 


The  Agent  for  the  Respondent  objected  to  tlie  roc\^g- 
nizance,  it  being  for  more  than  ^*  double  the  sum  decreed/^ 

Mr.  Kdler^  amicus  curiw^  said  there  were  decisions 
both  ways,  Richards  v.  Richards{a)^  Hopkins  v.  LoM 
Galmoy(h). 


(a)  jinte^  p.  566.    (6)  lb,  536.     Sec  also  Appendix  A,  nH(f, 
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^     *^*^     ,      Jackson,  J.    That  being  the  case,  I  will  decide  according 
Callaghav  ^  common  sense,  and  overrule  the  objection. 

Callaobait. 


Objection  oyerroled. 


184d. 
Sums 

Atnzet. 


»,  Appellant — Martin,  Respondent. 


SembU, 

Where  in  a        This  was  an  appeal  from  a  Oivil  Bill  Decree. 

cWn  bUl  ap.  ^'^ 

peal  the 
question  is  one 

of  fact,  and  a      The  only  question  in  the  case  was  one  of  fact,  which  had 

jury  was  em- 

paaneiied  be-  been  found  for  the  Bespondoit  by  a  jury  below. 

low,  the  Court  ^      'f     ^ 

will  be  slow  to 
disturb  their 

Terdiot.  Jackson,  J.      In  this  case  there  has  been  a  decree 

founded  on  the  verdict  of  a  jury,  and  as  I  have  already 
had  occasion  to  observe,  it  must  be  a  very  strong  case 
indeed  that  induces  me  to  decide  contrary  to  the  finding  of 
a  jury  on  a  matter  of  fact.  However,  I  shall  not  refuse  to 
hear  the  evidence,  if  the  parties  after  this  intimation  wish  to 
proceed. 


Decree  affirmed. 


SPRING  ASSIZES,  6  VICT. 


823 


1843. 


RocHFOBT,  Appellant — Dotlb,  Respondent. 

Appeal  from  a  Clvil  Blll  Decree. 
The  defendant  appeared  in  person  below. 


Enuis 
Spring 
j4sHze», 

In  a  Civil 
Bill  appeal  the 
bond  must  be 
truly  dated. 


Mr.  Charles  O'Conndl^  agent  for  the  Respondent, 
objected  to  the  bond,  it  being  dated  as  of  January,  1842, 
while  the  decree  was  obtained  in  January,  1843. 


Jackson,  J.     That  is  a  fatal  objection. 


Decree  affirmed. 


1843. 


ANONYMOUS. 


— t 

Ennit 


Spring 

Appeal  from  a  Civil  Bin  Decree. 

A  recogni- 
zance in  dou- 
ble the  sum  de- 

The  appellant  had  paid  double  costs,  and  entered  into  a  creed  is  good, 

if  double  cotfts 

recognizance  of  double  the  debt  decreed.  be  at  the  same 

time  paid. 

The  agent  for  the  respondent  objected  on  this  ground,  to 
the  sufficiency  of  the  recognizance ;  and  contended  that  it 
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^     ^^^'     ^  Bhould  have  been  in  double  the  sum  decreed,  t . «.,  double 

AHOFTMOUi.   ^j^^  j^^^  ^j^j  ^^ 

Jackson,  J.      I  most  hold  that  the  recognizance  in  this 
case  is  sufficient. 

Objection  overruled. 


184a. 


Ennit 
Spring 
jiuizet. 


Sheedy,  Appellant — Stritch,  Respondent. 


Appeal  from  a  civil  Bin  dismiss. 

An  applot- 
ment  under 
the  Grand  _  .  , 

Jury  Act,  This  was  a  case  arising  on  the  Grand  Jury  Act ;  and 

must  state  the  .    ,  ...  ,    .1  .•     1  1  a 

Christian        one  of  the  questions  in  it  was,  whether  a  particular  applot- 

names  as  weU 

as  the  sur-      ment  was  valid  or  not. 

names  of  the 
occupiers. 

Mr.  FreenMn^  Q.  C,  for  the  respondent  submitted^  that 
the  applotment  (a)  was  invalid,  inasmuch  as  by  the  Grand 
Jury  Act  it  was  necessary  that  the  applotment  should  state 
the  christian  names  as  well  as  the  surnames  of  the  several 
occupiers,  and  this  was  not  done  in  the  applotment  in 
question. 

Mr.  0*Brien^  Q.  C,  contra.  There  are  registry  cases  in 
which  notices  to  register  as  householders  were  held  sufficient 
without  specifying  the  christian  names  of  the  parties, 

(a)  6  and  7  Wil.  IV.  chap.  116:  By  s.  151,  it  is  enacted,  that  the  applot- 
ters  shall  applot  according  to  the  relative  annual  value,  "  stating  as  scco- 
**  rately  as  they  can,  the  name  of  the  occupier  of  each  portion,"  Ac 


SPRING  ASSIZES,  6  VICT. 


825 


Jackson,  J.  The  case  of  a  householder  rests  on  a  dif- 
ferent ground,  as  the  house  identifies  the  person.  In  the 
present  case,  I  am  of  opinion  that  the  applotment  should 
specify  the  christian  names,  and  must  therefore  affirm  the 
dismiss. 


1843. 


Shx^dy 
Stbitcb. 


Dismiss  affirmed. 


Anonymous. 

This  was  an  Appeal  from  a  Manor  Oourt  decree. 

Mr.  Charles  G^Connell^  agent  for  the  respondent,  objected 
that  as  the  only  evidence  of  the  jurisdiction  of  the  Manor 
Court,  was  an  alleged  copy  of  the  patent,  the  hand-writing 
of  the  officer,  who  made  the  copy,  should  be  proved,  27 
Geo.  3,  c.  22,  s.  1. 

It  appeared  that  the  copy  had  been  acted  on  for  more 
than  thirty  years. 


1843. 

EnnU 

Spring 

Attizen, 

A  copy    of 
the  patent  of  a 
manor  court 
which  has 
been  acted 
upon  for  up- 
wards of  30 
years  need  not 
be  proved  to 
be  a  correct 
copy. 

An  appeal 
bond  that 
omits  to  pro- 
Tide  for  Uie 
case  of  the 
appeal  not  be- 
ing proceeded 
with  is  bad. 


Jackson,  J.  As  this  copy  has  been  acted  on  for  so  long 
a  time,  I  must  consider  it  sufficient  evidence  of  jurisdiction, 
without  proof  of  the  handwriting. 
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1843. 


bond. 


it  being  conditioned  to  pay  the  smn  awarded  by  the  deeroe, 
with  intereet  and  doable  costs,  if  the  decree  should  be 
affirmed,  but  omitting  to  provide  for  the  event  of  the  appeal 
n6t  being  proceeded  on,  25  Geo.  3,  c.  44,  s.  5. 

Jackson,  J.    This  is  a  fatal  objection. 

Decree  affirmed. 

(a)  For  the  proper  form  of  sach  a  bond  see  LoncrAoM  Cif.  Bills,  p.  150. 


1S48. 


EnmiB  Lessce,  Bernard  v.  Clunk. 


whereinan  XHIS  was  an  ejectment  on  the  title,  and  the  qaeslton 
tibe  title  the  was,  as  to  the  validity  of  a  lease  of  certain  lands,  alleged 
mits  BO  mnehto  have  been  made  to  the  defendant  in  the  year  1837. 
tiff 'e^eue  es  The  plaintiff  claimed,  as  devisee  of  ffehn  Bernard,  who 
the  letter  to  held  the  reversion  in  fee,  subject  to  a  lease  made  to  the  defen- 
tme  were  not  dant's  father  in  1794,  and  which  expired  in  1837. 

displaced  by 
the  defendant, 

is  entiu^  to        Mr.  Piffinif  Q.  C.  for  the  plaintiff,  inquired  if  these  facts 
"'  would  be  admitted. 


Mr.  Keller^  for  the  defendant,  admitting  the  Hicts. 
insisted  on  his  right  to  begin,  and  contended  that  this  was 
a  case  analogous  to  that  of  heir  against  devisee,  in  which 
the  defendant,  by  admitting  seisin  of  ancestor  and  heiiship. 


Cl<UN£. 
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is   entitled  to  begin. — Bos,  ^v/(a).      GroodiUle  d&m. —       i»43. 
BeviU  V.  Braham{h). 


Mr.  Pigot^  Q.  C,  (with  whom  was  Mr.  ffBrien^ 
Q.  C.,)  contra.  These  cases  do  not  apply,  as  our  wifole 
case  is  not  admitted.  It  is  not  admitted  that  after 
the  expiration  of  the  lease,  the  defendant  held  on  as  tenant 
from  year  to  year,  and  that  his  tenancy  has  been  put  an 
end  to  by  notice  to  quit. — la  Roscoe*$  Eio.{c).  It  is  laid 
down  that  where  a  lessor  of  plaintiff  claims  as  the  heir 
of  A.  and  the  defendant  under  a  oonyeyance  by  A.  in 
his  life-time,  the  latter  cannot  deprire  the  plaintiff  of  the 
right  to  begin,  by  admitting  the  heirship  of  the  lessor  and 
seisin  of  A.  wUe9S  defeated  by  the  conveyance. 

Mr.  Keller^  in  reply.  Seisin  in  fee  is  prima  /ueie 
eyidence  of  right  of  possession.  The  case  in  Eoscoe^  is 
distinguishable  from  the  present,  because  there  the  heir- 
ship was  admitted,  but  not  the  seisin  of  the  ancestor  at  the 
time  of  his  death,  which  was  the  rery  point  on  which  the 
plaintiff's  case  rested. 

Jackson  J.  This  point  is  quite  new;  but  I  think, 
on  hearing  the  whole  argument,  that  the  defendant  has  a 
right  to  begin. 


(a)  p.  117.  (6)  4  T.  R.  497.  (c)  p.  178. 
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1843. 

^^  G(7RRKT,  Appellant — Mubpht,  Respondent, 

chai  of  a^Mml  X  HIS  was  an  appeal  from  a  civil  bill  dismiss. 

nor  Court  can 
dismiM  with- 
out pr^udice.       j^  appeared  that  the  action,  which  was  on  a  I.  O.  U., 

had  first  been  brought  in  a  Seneschal's  Court,  and  it  was 
stated  for  the  appellant,  that  the  absence  of  proof  of  a  dis- 
continuance there,  was  the  ground  of  the  assistant  barris- 
ter's dismiss.  This  proof  the  appellant  was  now  prepared 
to  give,  by  showing  that  the  Seneschal  had  dismissed  the 
case  without  prejudice. 

Mr.  CuUinaf^  agent  for  the  respondent,  insisted  that 
the  Seneschal's  dismiss  was  final,  and  should  be  looked 
upon  as  a  dismiss  on  the  merits,  inasmuch  as  he  had  no 
power  to  dismiss  without  prejudice.  [Jackson,  J.  What 
is  the  Seneschal  to  do,  if  a  case  is  brought  before  him  and 
not  proceeded  on !]  He  may  postpone.  Jackson,  J. — I 
will  reserve  the  point  until  Ishallc  onfer  with  Mr.  J,  Ball 
upon  it. 


Feb.  27.  Jackson,    J. — It  is   perfectly  clear  to  me,    and  my 

brother  Ball  agrees  with  me,  that   there   are  under  the 

statute  (a)  three  modes  in  which  a  plaintiff  may  be  de- 

(a)  85  6.  3,  c.  44,  s.  3. 
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feated  in  a  Manor  Court ;  first,  by  his  not  proceeding  upon  ^  ^^^* 
his  summons  ;  secondly,  by  his  being  dismissed  upon  the 
hearing ;  and  thirdly,  by  the  finding  of  a  jury  for  the  de- 
fendant. It  is  clear  also  that  the  power  of  dismissing  in- 
cludes dismisses  without  prejudice,  otherwise  the  Court 
would  be  disabled  from  again  entertaining  causes,  which 
had  been  dismissed  for  want  of  the  preliminary  proof  of 
service  of  process.  I  shall  therefore  hear  the  proof  of  the 
discontinuance. 

Objection  overruled. 


Anonymous. 

Civil  wu  appeal. 

In  this  case  the  demand  exceeding  £10,  late  Irish  cur- 
rency, a  question  was  raised  as  to  the  construction  of 
1  Geo.  2,  c.  14,  s.  2,  which  requires  service  of  process, 
^^  twelve  days,  inclusive,  before  the  first  day  of  the  assizes  or 
sessions.^ 

Jackson,  J. — I  consider  that  these  words  are  to  be  con- 
strued as  inclusive  of  the  day  of  servive,  but  not  of  the 
first  day  of  the  assizes  or  sessions  at  which  the  process  is 
returnable.     Mr.  Longfield  seems  to  take  this  view. 
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IS4d. 
Limerick 


^«r«v*  Moloney,  Appellant — Bbown,  Bespondent. 

Airixe9, 

1  HIS  was  an  appeal  from  a  civil  bill  decree. 


It  was  an  action  for  the  doable  valae  of  a  cow  of  the 
appellant's,  seized  under  a  civil  bill  decree,  and  carried 
away  and  sold  contrary  to  the  statute  (a). 

Mr.  Ffwmaf^  Q.  0.,  for  the  respondent^  contended  that 
actions  of  this  kind  should  be  by  original  bill  before  the 
going  Judge  of  Assize,  they  being  excepted  from  the 
transfer  of  jurisdiction  made  by  36  G^.  III.,  c.  25.  and 
not  conferred  by  6  &  7  Wm.  IV.,  c,  76»  0.  1,  EBari^. 
M'JDannea  (i),  PiUinffhn  v.  SeM  (c). 

Mr.  J.  D.  FUzgerM  contra.  The  36th  Q«o.  III.  con- 
fers this  jurisdiction  on  the  assistant-barrister.  The  pre- 
amble is  important,  as  showing  the  evil  sought  to  be  reme- 
died. The  14th  section  excepts  from  the  general  transfer 
actions  for  penalties.  It  is  contended  on  the  other  side, 
that  the  double  value  given  by  31  G>.  3,  is  a  penalty,  bat 
this  is  not  a  sound  construction.  Be  this,  however,  as  it 
may,  the  6th  &  7th  W.  4,  c.  75  expressly  confers  this  jurii* 
diction.     The  preamble  says,  that  the  assistant  banistm 


(a)  31  O.  3,  c.  31.  {b)  I  C.  <t  D.  C.  C.  p.  128.  (r)  lb.  46a 


(C 


it 
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shall  have  power  to  hear  "  all  cases  for  the  recovery  of  any  ^^^la. 
penalty  not  exceeding  ^20,  imposed  or  to  be  imposed  by 
any  act  of  parliament.**^  Without  referring  to  the  canon 
that  *^  remedial  statutes  must  be  construed  to  advance  the 
^  remedy  and  repress  the  evil,^'  the  case  is  within  the 
grammatical  construction  of  the  words.  We  do  not  go  for 
a  sum  exceeding  <f  20,  and  that  being  so,  Watt  v.  Corr  (a) 
is  an  authority  that  this  action  is  sustainable.  The  cases 
cited  on  the  other  side  are  not  in  point.  In  Piliinfftan  v. 
Scotty  the  demand  was  for  £75,  and  that  exceeds  the  civil 
bill  jurisdiction.  Mr.  Baron  Pennefather  decides  nothing 
relative  to  6  &  7  W.  4,  c.  75. 

Jackson  J.  I  quite  agree  as  to  the  position  that  that 
case  does  not  touch  the  point.  But  my  opinion  is,  that 
this  statute  (6  &  7  W.  4)  does  not  apply  to  a  case  like  the 
present.  The  double  value  is  in  one  sense  a  penalty ;  but 
the  question  is,  is  it  a  penalty  within  the  meaning  of  the 
statute.  I  think  not,  for  I  am  of  opinion  that  that  statute 
applies  only  to  cases  in  which  penalties  of  a  given  liqui- 
dated amount  are  imposed,  and  this  is  a  special  cause  of 
action  for  unliquidated  damages.  To  hold  that  actions  of 
this  kind  are  within  the  assistant  barrister^s  jurisdio- 
tion  would  be  inconvenient,  as  in  every  case  it  would  be  a 
question  whether  the  penalty  was  within  ^20.  The  6th 
&  7th  W.  4  was  for  enlarging  an  existing,  not  giving  a 
new  jurisdiction.  I  must,  therefore,  reverse  the  decree, 
holding  this  a  proper  case  for  the  jurisdiction  of  the  judge 
under  the  original  civil  bill  act,  and  not  for  the  assistant 
barrister. 


(a)  Longfield  C'lT.  Billji,  p.  73,   n.  (c) 
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Decree    reyersed,    and    a  dismifis    without    prcnudice 

1843.  ,  ^    ^ 

entered  (a). 


T 

MOLORBT 

e. 
Bmoirif. 


(a)  We  nndentaDd  that  a  similar  point  was  ruled  in  the  same  manner  by 
Mr.  Baldwin,  the  assistant  barrister  for  the  East  riding  of  Cork,  m  the 
case  otHorrigoM  t.  Horrigan. 


1843. 

1 ' 

Limerick 

^  Guw™,  AppeUant-ARTHum  Respondent. 

In  a  reple-  ^p 

▼in  suit  the      1  HIS  was  a  Civil  Bill  replevin. 

plaintiir,  by  ^ 

his  ciTil  bill, 
complained  of 

a  distress  for       Decree  below  and  appeal  therefrom. 

rent,  no  rent 
being  due,  but 
gave  evidence 

of  a  previous       Mr.  Coppinger  stated  the  respondent's  case,  and  relied 

tender  and  re-  -r/-   v  r  » 

ftisaL    Heidi  upon  the  fact  of  a  tender  and  refusal  of  the  rent  due,  before 

that  he  was 

not  entitled  to  the  distress  was  made. 

recover,  the 
case  proved 
being  fw^/aii- 

tiaiiff  different      Mr.  Bovle  Keller  for  the  appellant. 

from  the  one 
pleaded. 
^«l<<  also,  that 

although  a  de-      The  injury  complained  of  by  the  civil  bill  is,  that  the 

creels  reversed 

upon  a  point    landlord  distrained  for  rent,  '*  none  being  due  ;**'  whereas 

raised  in  the 

court  below,     the  casc  made  by  the  plaintiff  is,  that  the  rent  had  been 

the  appellant,  ^  I 

nevertheless,    tendered  before  the  distress  was  made.     There  is  nothing      J 

cannot  recover 

any  portion  of  in  the  civil  bill  averring  a  tender  and  refusal — ^nothing  to 

the  costs 

which  he  has   intimate  the  case  the  defendant  had  to  meet.     Now  taking 

pidd  to  the  " 

piamUff.  the  8th  and  28th  section  of  the  statute  6  &  7  Wm.  IV.  e. 
75,  in  connection,  and  also  the  form  of  the  decree  in 
replevin  cases,  given  in  the  schedule  of  the  statute,  it  is 
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clear  that  the  fact  of  a  tender  and  refusal  ought  to  have       iB43. 
been  pleaded  if  it  was  intended  to  be  relied  on.  Globter 


Abtbub. 


Mr.  Coppinger^  contra.  There  is  no  form  of  civil  hUl  in 
replevin  given  in  the  schedule  to  the  6  &  7  Wm.  IV.  c. 
75,  and  the  eighth  section,  which  gives  the  remedy  in  replevin 
cases,  merely  provides  that  where  any  party  whose  goods  or 
chattels  shall  have  been  distrained  for  rent  shall  dispute  the 
validity  of  the  distress,  and  the  amount  of  the  rent  dis- 
trained for  shall  not  exceed  £50,  it  shall  be  lawful  for  such 
party  to  lodge  with  the  Clerk  of  the  Peace  for  the  county 
wherein  such  distress  shall  have  been  made,  a  Civil  Billy 
ttating  the  particulars  of  the  property  distrained^  and  the 
place  where  made,  and  the  person  and  persons  by  whom  or  on 
whose  behalf  such  distress  was  made.  There  is  no  provision 
in  the  act  requiring  a  tender  and  refusal  to  be  pleaded. 

Jackson,  J.  I  am  of  opinion  that  it  is  very  convenient 
that  a  party  should  put  on  the  face  of  his  pleading  the 
true  state  of  his  case,  but  here  he  has  put  forward  an 
essentially  different  case.  The  pleadings  should,  in  my 
opinion,  be  an  echo  of  the  case.  This  is  a  new  point,  and 
it  is  very  desirable  that  it  should  be  made  a  rule  that 
parties  should  be  apprized  by  the  pleadings  of  the  true 
nature  of  the  case  intended  to  be  made ;  therefore  I  shall 
reverse  the  decree  of  the  court  below,  but,  as  it  is  a  new 
point,  without  costs. 

Mr.  Keller.  We  made  the  objection  below,  and 
therefore  we  ought  to  get  our  costs.  We  were  obliged  to 
pay  £1  17s.  4d.  for  costs  of  the  decree  to  the  respondent, 
before  we  could  bring  our  appeal. 


3  K 
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^     '^     ^      Mr.  (kffimgtty  oonira,  cited  Egan^  app.  WhiJ^  reap,  (a) 
OLotTBB     oyermling  Armiitnmg^  app.  JSTumpiivyg,  reap.  (8). 

Abtrve. 

Mr.  Kldbr.  We  ought  at  all  eyents  to  get  the  ooets  of 
a  diemLM  helow,  to  which  we  are  entitled. 

Jadts(mj  J.  I  shall  do  nothing  indirectly  which  I  can- 
not do  directly.  I  cannot  order  the  repayment  to  yon  o{ 
those  costs,  which  have  been  paid  oyer  to  the  plaintiff. 
Yoa  want  me  to  make  a  special  order  which,  though  not 
in  terms,  will  giye  you  in  fact  some  compensation  for 
those  costs. 

Beyerse  the  decree  without  costs  of 
appeal,  and  let  a  dismiss  be  entered 
as  if  entered  below. 


(a)  Anttf  237 ;  see  alBO  Z^Vim  v.  Holtt  onto,  p.  101. 
(6)  1  Or.  a  D.  C.  a,  453.. 
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MicHAKL  PiGOTT  and  Jambs  Piqott,  Appellants. 

In  in 

Jam£s  Sh£bhan,  Bespondent.  v ^ ^ 

Limerick 

Spring 

Assizes. 

Civil  bill   to  recover  the  amount  of  the  following    ^^i^^^^^^ 

nnf  A  'i^  instrument  in 

""**'  •  the  following 

terms,  **  on 
the  first  day  of 

^-^   •    "   •    "•  jointly  and 

On  the  first   day   of  December  next   we  jointly  and  "^/eraiiy  pro- 

•^  J  •/  mise  to  pay 

severally  promise  to  pay  Col.  John   Dickson,  or  order,  ^  ^'  ^^  ?'^®' 
the  sum  of  Five  Pounds  sterling,  value  received,  by  the  P<>"'*ds  ster- 

O'  '      •/  hng,  value  re- 

expense  to  be  incurred  in  repairing:  a  bounds  which  we  ^^^^^^  ^y  ^J|« 

*  r  o  expence  to  be 

hare  defaced.— Daferf  Septemier  Ist,  1 843.  '""'l'"''  *"  "- 

•^  '  pairing  a 

Fr€90nty  Michael  Pigott.      ^<>""^«  ^''"ch 

'  we  have  de- 

NicHOLAs  Hennbsst.  Jambs  Pioott.  ^^^v\   "  ".°' 

a  valid  promis- 
sory note. 

The  note  was  endorsed  to  the  respondent.  Decree 
below  for  the  amount  and  appeal.  It  having  been  objected 
that  this  was  not  a  promissory  note,  but  an  agreement 
requiring  a  stamp  as  such. 

Mr.  Hicisanj  Q.  0.  with  whom  was  Mr.  Oraydon^  for 
the  respondent.  This  note  was  passed  ^as  liquidated 
damages  for  the  injury  done  to  the  payee's  bounds  by  the 
makers.  It  is  to  be  paid  at  all  events,  and  the  payment  is 
not  contingent  upon  the  making  up  of  the  bounds  ;  it  is  a 
good  promissory  note,  and  may  be  given  in  evidence  as 

3  K  2 


M.  and  J. 
PiGOTT 

o. 
Sheehan. 
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|«|3^ ^  such,  and  does  not  require  an  agreement  stamp.      In  Fox 

V.  Friik{a)^  where  a  note  purported  to  be  made  ''for 
'*  value  received  in  Pennance  shares,  pursuant  to  annexed 
*'  contract/'  Erskine  J.  says,  "  the  words  for  value  re- 
'*  received  in  Pennance  shares,  pursuant  to  annexed  contnict, 
**  are  nothing  more  than  a  statement  of  the  consideration 
''  for  the  note ;  that  consideration  need  not  be  proved  any 
*'  more  than  in  the  common  cases  of  promissory  notes, 
''  where  the  description  of  the  consideration  is  value 
'^  received  in  coals,  value  received  as  per  bill  delivered, 
"  or  value  received  in  any  other  way.***  In  this  case, 
the  words,  ''  value  received  by  the  expence  to  be  incurred 
''  in  repairing  a  bounds  which  we  have  de&ced,^  may 
be  rejected,  and  it  will  be  a  perfect  promissory  note  with- 
out them,  wtUe  per  inuHle  non  viHatur. 

Mr.  Robert  Fergueon.  The  appellants  having  taken  down 
the  bounds  between  their  farm  and  the  lands  of  the  payee, 
passed  this  note  as  a  security  that  they  would  make  them 
up  again,  and  it  was  not  to  be  sued  upon  if  the  bounds 
were  made  up.  Instruments  of  this  description  are  made 
negotiable  for  the  convenience  of  commerce,  and  their  ne- 
gotiable property  is  diminished  by  any  qualification  ap- 
pearing on  the  face  of  them,  which  produces  the  slightest 
uncertainty  whether  the  money  is  to  be  paid  at  all  events 
or  not.  Fox  v.  Frith  is  not  in  point :  this  is  not  a  n^ 
tiable  security ;  it  is  an  agreement  for  work  and  labour  to 
be  done,  and  not  for  the  payment  of  money  at  all  events. 
Stepheni  Niii  Prius  (i),  in  Ayrey  v.  Fearmides  (<?),  where 


(a)  I  Car.  ff  Marth,  502. 

(6)  p.  p.  763  and  777,  and  see  the  cases  upon  the  point  there  collected. 

(c)  4  M.  and  W.,  168. 


V. 

Sheerax. 
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the  defendant  promised  to  pay  the  plaintiffs  or  order  £13  ^     ^^3-    ^ 

value  received,  with  interest  at  £5  per  cent,  "  and  all  fines     ^p^*"^^' 

according  to  rule,^^  it  was  held  not  to  be  a  promissory  note. 

Baron  Parke  observing,  "  this  instrument  being  declared 

on  as  a  promissory  note,  the  question  is  whether  the  words, 

^  and  all  fines  according  to  rule'  can  be  rejected,  as  being 

altogether  insensible,  and  therefore  mere  surplusage,  and  I 

think  they  cannot/'     It  is  quite  possible  that  they  have  a 

meaning,  and  may  import  that  certain  pecuniary  fines  or 

forfeitures  are  to  be  paid  by  the  defendants,  and  if  so,  this 

is  certainly  no  promissory  note  within  the  statute,  but  a 

specific  agreement  to  do  certain  things  ;    the  consideration 

for  doing  which  not  being  stated,  the  declaration  is  clearly 

bad." 

Jackson,  J.  My  opinion  is,  that  this  is  not  a  pro- 
missory note.  Until  I  heard  Mr.  Fergu8<nCB  argument 
I  entertained  a  different  impression,  but  I  now  think  that 
this  case  is  governed  by  the  principle  on  which  Ayrey  v. 
Fearfmdes  was  decided.  Fox  v.  Frith  is  not  at  all  the 
same  as  this  case ;  it  amounts  merely  to  this,  that  where 
there  is  a  memorandum  in  the  note,  of  the  consideration, 
such  as  coals  at  Newcastle,  it  is  not  necessary  on  that 
account  to  prove  the  consideration,  nor  does  it  prevent  the 
note  being  a  negotiable  security. 

A  note  cannot  be  a  negotiable  security,  in  which  an  in* 
dorsee  can  be  involved  in  such  an  ambiguity  as  exist  sin 
this  case.  It  is  possible  that  this  instrument  may  bear  the 
interpretation  put  upon  it  by  the  respondent's  counsel,  but  it 
is  clear  that  it  may  also  bear  the  other  interpretation  which 
has  been  contended  for  :  it  shows  that  the  consideration  for 
the  payment  of  the  money  is,  that  work  should  be  done,  but  it 
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^     >MS.       leavee  it  in  doubt  by  whom  it  is  to  be  done.     I  am  per- 
^looTT '    '*^^7  satisfied  upon  the  point,  upon  the  authority  of  the 
Am  ibav    ^^^^^  ^^  '^9^  y*  F€am$kk$ ;  you  oould  never  recover  upon 
this  note  as  such. 

I  am  not  in  this  case  differing  from  the  decision  of  the 
assistant  barrister  upon  a  question  of  fact,  but  upon  a  point 
of  law,  and  I  shall  therefore  give  the  appellant  his  costs. 

Beyerse  the  decree,  and  let  a 
dismiss  be  entered. 


184a. 


,  Appellant;  ,  Respondent. 


wMmoraij^^^I^^I^  Bill  Ejectment  against  an  oyerholding  tenant, 
todant^i  *      decree  below,  and  appeal. 

hotue  on  the 
•Tening  pre- 

Sy  to^^*      Mr.  FUzpObon,  agent  for  the  Appellant,  objected  that 
co^d  be*acted  ^^®  sorvice  of  the  ejectment  was  not  sufficient  to  satisfy  the 


on  at  the  en- 
suing session 
but  he  admit- 


suing  sessions.  Provisions  of  the  statute.     It  appeared  that  the  ejectment 


ted  having  '^"^^  merely  posted  on  the  defendant's  house  on  the  night 
receT^d'^e  before  the  last  day  on  which  it  could  be  serred  so  as  to  be 
^  £^^'tbat  hi  &<^^  VLfon  at  the  ensuing  sessions,  and  it  was  not  posted  on 
^Vf'^^B^  either  the  Church  or  Chapel ;  but  it  appeared  that  in  some 
^endays^^^  short  time  after  the  posting,  the  defendant  admitted  having 
^o^nM^*  ■•••  received  the  document ;  but  it  did  not  appear  on  wW 

co^n^^be    P'^^^  ^7  ^^  ^^  ^^^  ^^  ^^^  ^^^- 

maintained. 
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Mr.  /.  S.  Oreene  relied  on  the  fact  of  his  having  received       1843. 

s- — t ^ 

the  document  in  sufficient  time  to  make  his  defence  at  the      


sessions. 

Jackson,  J.  I  don't  think  the  Gourts  above  would  hold 
this  to  be  good  service,  or  good  substitution  of  service  ;  the 
service  in  this  description  of  cases  is  a  statutable  service. 
It  is  quite  different  from  the  case  where  a  party  by  having 
appeared  cures  a  defect  in  the  service  of  the  writ.  If  it 
was  shown  to  me  satisfactorily  that  the  party  actually  got 
the  process  into  his  hands,  a  sufficient  time  before  the 
sessions  to  meet  the  provisions  of  the  statute,  I  would  be 
quite  satisfied  with  it ;  but  here  there  is  no  proof  that  the  pro- 
cess came  into  the  defendant's  hands  within  the  time  before 
the  sessions  prescribed  by  the  Act  of  Parliament,  or  that  it 
came  to  the  hands  of  his  servant  aged  16  and  upwards.  I 
must,  therefore,  reverse  the  decree. 

Decree  reversed,  and  a 
dismiss  entered. 
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Russell,  Appellant — Lane,  Bepondent. 

1643. 

In  an  action  O I VI L  BILL  upoD  a  replevin  bond  against  one  of  the 
p^^^ond.  sureties.  The  defendant  not  haying  appeared  at  the  ses- 
Banister,  be-  sions,  the  Assistant  Barrister  decreed  for  the  full  amount  of 
h^de^M,  i»*  *^®  bond,  without  previously  ascertaining  the  sum  actually 
aacotaLi  the^  due  for  rent,  according  to  the  12th  section  of  the  statute 
lu^ountof  rent  g  ^  y  y^^^  jy.  c.  75.     From  this  decision  the  defendant 

appealed,  and  contended  that  the  decree  should  only  hare 
been  for  the  amount  of  rent  ascertained  to  be  due. 

Mr.  J,  S.  Oreefh  amicus  eurice^  referred  to  the  case  of 
Thompsfm  v.  Desmond^  (a)  in  which,  under  similar  circum- 
stances, Mr.  Sergeant  Green  had  sent  the  case  back  to  the 
Assistant  Barrister  to  ascertain  the  amount  due. 

Jackson,  J.  I  must  remit  this  case  to  the  Assistant 
Barrister,  in  order  that  he  may  ascertain  the  amount  of 
rent  which  is  due ;  and  I  think  that  the  case  which  has 
been  referred  to  ought  to  be  mentioned  to  him. 


(a)  Ut  Legal  Bep.  p.  164. 
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1843. 

DuNwoBTH,  Appellant — Bradbhaw,  Respondent.  ^  LinuricL  " 

Spring 
Atnzet. 

Civil   bill  replevin,  decree  below,  and  appeal.      It   Certain  facts 

^  *  *  were  admitted 

appeared  that  when  the  case  was  called  on  at  the  Bruff  <>»  both  sides 

^*-  at  the  hearxng 

sessions,  both  parties  being  unprepared,  it  was  therefore  by  mutual  con- 
asreed  that  provided  the  plaintiff  admitted  certain  hand-     Held,  that 

°  *^  *  such  consent 

writing,  the  defendant  would  admit  the  taking  ;  and  an  did  not  super- 

°  sedetheneces- 

entry,  in  pursuance  of  that  asreement,  was  made  on  the  back  sity  of  proving 

of  the  civil  bill.  «»«  appeal. 


Mr.  O^Heaj  for  the  respondent,  now  submitted  that  by 
reason  of  that  consent,  there  was  no  necessity  of  now 
proving  the  facts  which  had  been  admitted  below. 

Mr.  Freeman^  Q.  0.,  for  the  appellant,  contended  that 
the  consent  below  was  inoperative  for  the  purposes  of  this 
appeal,  and  referred  to  a  case  which,  he  said,  was  decided 
by  Sergeant  Green,  in  which  it  was  ruled  that  a  notice  to 
produce  a  document  at  the  sessions,  did  not  entitle  the 
party  serving  it  to  its  production  on  an  appeal  without  a 
fresh  notice. 

Mr.  O^Hea.  As  to  that  case,  I  am  entitled,  according 
to  a  declaration  of  Mr.  Justice  Grampton  on  this  circuit, 
to  say  that,  being  unreported,  it  is  no  authority  (a). 


(a)  Per  Crampton,  J.,  in  Berigane  case,  ante,  p.  182. 
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184S.  JAcksoN,  J. — If  my  opinion  was  undecided,   I  might 

DuvwoBTB  require  some  authority  before  coming  to  a  conclusion  upon 
Bbadihav.  the  point ;  but  my  opinion  is,  that  the  consent  is  not  avail- 
able for  the  purposes  of  this  appeal. 


184S, 

XMMTteA  ^  Bradbhaw,  Appellant — Lloyd,  Bespondent. 

Sjprimp 

A  reoogni-  -t  N  this  case  the  agent  for  the  respondent  objected  that  the 
than  double     recognizauce  was  m  too  large  an  amount. 

the  •mount 
decreed^  is 

BtttLding!  Jackson,  J.     What  injury  does  that  do  you !    Common 

sense  shows  that  the  meaning  of  the  statute  is  that  parties 
in  whose  fiEiyour  a  decision  is  made  shall  not  be  damnified 
by  a  re-hearing.  I  am  aware  that  the  question  has  beeo 
decided  in  fayour  of  this  objection.  There  haye  been 
decisions  both  ways  upon  the  subject ;  but  the  datermina- 
tion  I  haye  come  to  upon  it  is  the  one  whidbi  seems  to  me 
to  be  consist^it  with  common  sense — namely,  that  it  is 
not  a  fatal  objection. 


SPRING  ASSQZjn  -a  TTCT.  ^^ 


M'Aulhtk,  AppeDuil. — ^ITOs-asbl  Mt^s^naA^wr^ 


This  ms  »  GyO  KD  appoL 


Tift  fp»$rjii«vs 
1^  ".i^  t 


wm  a.uM^' 


The  only  qnestioiii  niatA  ^zil  iac  ^?^  ''^'^  ^  '^  livti   1/  *^^ 
the  propriety  of  the  deci^iii  tiice  ^i  5x  1^  Cior:  i#tii;«r.  ^  sunovr  t^ 
upon  eyidence  eoneemmz  a  4t«]^<r:<>«i  socvr  ic  ai^s.  •u  v»  r>r-«r«^ 

nuMi  r  M 

Zhxxaoisk^  J.     It  must  be  a  'wtett  ktult  "3I*«  -aii^^fi  v^rJ^ 


which  would  induee  me  &>  'izSsr  frun.  ^liie  A^LiUaiV 
Barrister  where  he  haa  deoaisd  xp:v.  a  JLse^r^v  \i  v^msj^*^,. 
I  hare  alreauly  said  so,  and  vuai  h  5s  a  taii#^  ^s.  tiii«*f. 
justice  imperatiTelT  defoaDds  it.  I  wd  z«»-r^  i-^^a  r*v«& 
a  question  distoih  the  deeiscA  cf  t£^  A.*s.^»jacv£asrK>vr  ; 
he  generally  knows  the  porsKs  \^^&fs^  mA  Y^t  v.^-s;  a^l 
before  him,  and  has  a  better  c^^^rtsrhr  ^  ii^/L:.z,  t)^ 
case  according  to  its  menu  (4). 


(a)  See  a»«e,  pt  657.  Aowmi^  LY^Saatt^Hotditrmm,  lPw>*wv4*^,  |^ 
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1843. 

Limgrick  >  Appellant. — GoKDONy  Respondent. 

SjpriMg 

In  an  affida-  ixPPEAL  from  a  Civil  Bill  Decree. 

▼it  of  probable 
cansey  a  state- 

^niey  to  ^^  ^^  objected  for  the  respondent,  that  in  the  aflSdavit 
thcfdetSndant"  ^^  probable  cause,  the  attorney  was  not  stated  to  be  attor- 
toff^^Mn  this  ^®y  f<>'  ^^^  defendant  in  this  action,  but  merely  "  attorney 
£f  ^"  ^'^'  "  for  ^e  defendant/^ 


Jackson,  J.      Does  not  that  mean  the  defendant  in  this 
action !  I  think  it  is  sufficient. 


1843.  RuTTLB,  Appellant. — Ruttlb,  Respondent. 


Limerick 

Aetizei.      ±  HIS  was  an  appeal  from  a  dismiss. 

Where  the 
reeofi^zance 

waa  entered  j^j.^  Hicksony  Q.  C.  for  the  respondent,  objected  that  the 
hi**  iM^"b  t  recognizance  appeared  to  have  been  entered  into  before  the 
the'affidaTit  of  ^gaig^ant-Barrister  on  the  3 1st  December,  1842;  but  the 

probable  canae 

J  **  m!^  ^  attorney's  affidavit  of  probable  cause  was  dated  January, 
Btead  of  1843,  |842,  eleven  months  before  the  date  of  the  recognizance. 

through  a  '  ^ 

cleriokl  error ; 
Held  that  the 

appeal  could        /j^  point  of  fact,  the  recognizance  was  entered  into  on 

not  be  enter-         ^       * 

tained.  i}^q  31st  of  Dec.  1842,  and  the  affidavit  sworn  in  Jan.  1843, 

for  which  1842  was  substituted  by  a  clerical  error.) 


Jackson,  J.    The  objection  is  &tal. 


Dismiss  affirmed. 
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Dickson,  Appellant — Lynch,  BeBpondent.  ^     ^^^^' 

Limerick 


Appeal  from  a  CivU  Bin  Dismiss. 

The  action  was  brought  to  recover  back  money  paid  by 
the  plaintiff  in  his  own  wrong  to  the  defendant,  and  the 
question  between  the  parties  was,  whether  the  defendant 
(who  was  a  process  server)  was  entitled  to  one  fee  of  six 
pence  only  on  each  civil  bill,  without  reference  to  the 
number  of  copies  he  might  be  required  to  deliver,  or  to 
a  separate  fee  of  six  pence  for  each  copy  to  be  delivered  by 
him. 

Mr.  ffShauffhnessy  (with  whom  was  Mr.  T.  Bice  Henn^) 
for  the  Appellant. 

The  point  to  be  ascertained  is  the  meaning  of  the  word 
'^  service  of  process  for  which  the  fee  of  six  pence  is 
payable  under  the  4th  sec.  of  st.  7,  Geo.  4,  c.  36  (a). 
These  words  clearly  mean  service  on  all  the  defendants 
named  in  the  process,  and  not  service  upon  each.  This 
appears  from  the  form  of  the  process,  as  given  by 
St.   36   Geo.   3,   c.  25.      The  31st  section  of    that  act 


(a)  By  this  section  it  is  eoacted  that  it  shall  be  lawful  for  the  process 
server,  in  addition  to  a  salary,  *'  to  receive  afet  of  tix  pence  for  the  gerviee  qf 
every  i^roceu  which  he  ehall  be  required  to  serve,  and  which  said  sum  of  six 
pence  shall  be  paid  to  him  on  the  delivery  of  such  process  to  him,  for  the  purpose 
of  being  served  by  him* 


Spring 
Assizes. 
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1S43>  requires  the  process  to  be  in  the  form  of  that  in  the 
Dickson  schedule  A.  thereto : — In  the  mai^  of  the  form,  the 
Lthcb.  names  of  the  phuntiff  or  pUuntifi,  defendant  or  defendants, 
as  the  case  may  be,  are  to  be  inserted,  and  in  the  body  where 
there  are  more  defendants  than  one,  the  form  runs  thos— 
*^  The  defendants  are  hereby  required  personally  to  appear,"' 
&c.  Can  it  be  said  that  this  process,  which  is  to  be  served,  and 
by  which  the  defendants  are  required  to  appear,  can  be  served 
duly  unless  served  upon  all  those  who  by  it  are  required  to 
appear  t  That  the  word  process  does  not  mean  the  paper 
or  copy  delivered  to  the  defendant  is  manifest  from  stat.  2, 
Oeo.  I.  0.  IL  The  3d  section  enacts  that  no  cause  shall  be 
heard  until  it  shall  be  proved  that  the  defendant  was 
served  with  the  original  sttmmons  or  process^  **  by  showing 
<'  the  defendant  the  oriffincd  swnmons  orprooessy  and  ssrving 
*^  him  ioith  a  copy  thereof'*  Thus,  within  the  meaning  of 
that  act,  when  the  original  is  shown  and  a  copy  served, 
a  service  of  the  original  process  is  effected.  It  must  there- 
fore be  taken  that  the  process  for  service,  of  which  a  fee  of 
6d.  is  appointed  by  stat.  7  G^.  IV.  c.  36,  s.  4,  is  the 
original  and  not  the  copies.  Did  the  legislature  mean  copies, 
they  would  have  said  so  with  the  2  Geo.  I.  c.  11,  before 
them.  The  stat.  6  &  7  Wm.  IV.  c.  75,  leaves  no  doubt 
on  the  point.  The  11th  sect,  enacts  that  **  a  copy  of  the 
'^  civil  bill  therein  mentioned  shall  be  served  upon  every 
*<  person  named  as  defendant  therein,  in  the  same  manner 
'*  as  civil  bills  for  recovery  of  debts  are  now  required 
<'  to  be  served,^'  &c.  The  45th  section  enacts  '*  that 
the  fee  of  6d.  allowed  to  such  process  server  on  each 
civil  bill,'^  be  taxed  against  the  defendant.  Hence,  it  ia 
clear  that  copies  of  each  civil  HU  are  to  be  served  on  all  the 
defendants,  and  that  6(/.  is  to  be  allowed,  not  on  the  eopui^ 
but  on  each  civil  bill.    In  conformity  with  this  latter  posi- 
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UoQ,  are  the  reeolations  of  the  Committee  of  AM»taAi        1*^^ 

Barristere,  in  the  Appendix  to  Long.  C!hr.  BQLi  («)*     It    Ou^m^^ 

there  appears  that  6rf.  is  allowed  **/br  jnrnio^  fffevM  iiUs^^     Uf*n^ 

in  ordinary  cases  and  replevin*  No  notiee  wtmerer  k  tak^ik 

of  serrioe  of  copies,  an  argument  to  abow  tliai  it  m  *^0M 

from  the  Acts,  that  service  of  the  Gvil  Bill  indad^  e^vi^ 

of  the  copies.     The  Attomej  is  onlj  entitled  U>  <Mk«  fm  fd 

6d.  for  *'  drawing  or  signing  the  Civil  KIl,^  (i)  no  ff^aUOff 

how  many  copies  may  be  required.    {JuMMfCnt^  J,  in  ti»^H 

any  section  making  it  the  duty  of  the  Attormy  t//  m'^$  ii$st 

copies !    I  take  it,  that  there  is  no  wtuXvm  Uf  K)M  ^f^). 

The  hardship  of  the  case  will  be  insisted  on ;  but  it  in  U$  im 

remembered,  that  the  prooen  serrer^s  i^ilMTe  //f  4niy  U 

confined  to  a  limited  district,  and  he  may  mfrr^,  Miy  ^o- 

cesses  at  the  same  trouble  he  serves  one.    Ihm4^^  \m  toM  i^ 

BsiBTj  of  jBIO,  and  more  than  6d.  camnoi  b^  ebar^rM  Ut  ii^$ 

opposite  party.    The  salary  is  the  sobntantial  rmf$mu:rMiUm 

intended  by  the  legisbtnre,  to  this  they  hav«  d^hfA  ituU 

the  process  server  shall  be  mUUUd.    The  /€$  iiwy  tiavtt 

only  declared  that  it  shall  be  bwfiil  to  him  to  r^Aifs,  n/>t 

certainly  as  a  remnneration  br  trouble^  for  it  in  to  be  {mid 

before  the  duty  is  done,  or  its  diiEeoIty  known. 

Mr.  Freeman^  Q.  C.  contra.  By  the  eonstmction  sought 
for  on  the  other  side,  a  proeessHserver  residing  at  the 
extreme  end  of  Galway  might  be  called  on  to  travel  oiglity 
miles  for  a  fee  of  sixpence.  It  is  not  contended  by  the 
appellant  that  the  mode  of  service,  by  showing  the  original 
and  serving  a  copy,  is  altered ;  bat  the  question  is,  whether 
there  is  a  separate  fee  for  serving  each  copy.      Now  it 


(a)  pp.  151—153.  (A)  6  &  7  WnL  IV.  c.  75,  schedL  2. 
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1843.  ^  is  remarkable  that  the  4th  sec.  of  stat.  7  Geo.  4,  c.  36, 
appoints  the  fee  for  ^'  sarviee  of  every  process  toAieh  he  AaU 
"  he  required  to  serve.^  It  does  not  say  for  **  every  process 
^^  which  he  shall  be  required  to  serve  .^  The  6th  section 
(which  has  not  been  referred  to  yet)  enacts  that  a  book 
shall  be  kept  by  the  process-server,  in  which  certain  entries 
are  to  be  made,  and  among  others  the  name,  &c.  of  the  per- 
son ^*'onor  with  whom  such  process  shaU  he  served  or  left  i"* 
^'  and  in  case  such  process  shall  not  have  heen  duly  served  or 
left^  then  the  cause,  &c.  Now  by  the  stat.  2  O.  I. 
cap.  II,  sec.  3,  the  original  cannot  be  left ;  on  the  fair  cson- 
struction,  therefore,  hy  process  must  be  understood  the 
copy^ — ^^*or  left''  must  apply  to  something  besides  the 
original.  And  this  is  the  ordinary  meaning  of  process, 
viz. — ^the  paper  delivered  or  left.  As  to  two  fees  of  six- 
pence not  being  chargeable  to  the  defendant,  however  that 
may  be,  it  is  clear  that  a  plaintiff  employing  two  proce^- 
servers  in  distinct  districts,  would  be  obliged  to  give  each  a 
fee  of  sixpence.  The  2nd  sched.  to  6  &  7  W.  4,  cap.  75^ 
specifying  no  fee  for  the  process-server,  is  a  proof  that  the 
legislature  considered  that  his  remuneration  must  depend 
on  the  duty  to  be  performed  in  each  case. 

Mr.  0*SAaugimssy  in  reply, 

As  to  the  word  le/i  in  the  6th  sec.  it  should  create  no 
difficulty.  The  original  process  may  as  well  be  said  to  be 
le/ij  by  showing  it  and  leaving  a  copy,  as  it  is  eeroed  by 
showing  it  and  serving  a  copy. 

Jackson,  J.  There  are  strong  reasons  in  support  of  the 
view  contended  for  by  each  side,  and  the  words  on  which 
the  question  depends,  have  been  used  loosely  by  the  legisb- 
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tore.    Mr.  Freeman  has  made  much  use  of  "h^  orh  4m»»   it' 

the  7  G.  IV. ;  howeyer,  I  find  that  there  has  '^wn  ^  t.ux 

practise  here  in  opposition  to  hia  view,  and  I  iiav^  rur^^-r 

heard  that  this  additional  charge  has  bi^en  madi^  .n  ith^^ 

coanties.    The  object  of  the  Civil  Bill  Actit  Ji  'thftaiim^jHr « 

and  though  there  maj  be  great  hiboor  in  ^i^rr\n*z  in^  prr»-> 

cess,  still  a  great  many  more  may  be  v^rr^  v.rn  lirr;#f  '.r 

none  ;  and   for  the  additional  difficnitj  the  ^iiarj  of  i^:o. 

may  be  considered  as  a  compensation^    On  'im  vu/*i«?^   [ 

am  of  opinion  that  the  legislatore  inti^ndisd  oni  t  ooi^  &^  of 

6J.  for  serrice  of  each  civil  bQl,  no  matter  h/>w   many 

copies  may  be  necessary  to  be  delivered.     That  la  'ii#;  b«^e 

opinion  I  can  form  from  the  lan^naee  mhlr.h  tiiprj  har« 

employed. 


Dismiss  reversed. 


for  PlainfifT, 


English,  Plaintiff — Btan,  Defendant,  (a) 


IMS. 

■■         r — J~" 

Limerick 

Spring 

A»9ixe9, 


X  HIS  was  a  proceeding  by  original  civil  bill  before  tlie     ^'W.    •»»** 

.  _  .  the  31    Geo. 

(jTOing  Judge  of  Assize  to  recover  a  double  value  of  cattle  in.,  c.  si. 

-     ,         1  •     'gp*  .      1         1  regulating  the 

of  the  plaintiff^s,  seized  under  a  decree  obtained  before  the  mode  of  ex- 

ecuting  civil 
bill  decrees, 
only  applies 
to  decrees  of 
tbe  Going  Judge  of  Assise  upon  original  civil  bills,  and  that  consequently  an  action  for 
doable  value  under  that  statute  could  not  be  maintained,  where  an  Asiistant- Barrister's 
decree  was  executed  in  a  manner  different  from  that  prescribed  by  that  statute. 


(a)  See  this  case,  ante^  702. 


3  h 
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1843.       AsBifltant-Barristery  and  carried  away  and  sold  contrary  to 


EMGLI8H     the  statute,  (a) 

Ryan. 


Mr.  O^Sea  (with  whom  was  Sir  Colman  0*Laughlin)  for 
the  defendant.  This  action  cannot  be  sustained  inasmuch 
as  that  such  an  action  only  lies  where  the  decree  illegally 
executed  has  been  obtained  upon  an  original  civil  bill  before 
the  Groing  Judge  of  Assize.  The  action  is  given  by  sta- 
tute 31  Geo.  III.,  which  was  passed  before  the  Assistant- 
Barrister^s  jurisdiction  was  created,  and  cannot  therefore 
apply  to  Assistant-Barristers^  decrees,  more  particularly  as 
statutes  inflicting  penalties  are  to  be  construed  strictly. 
Moreover,  all  pretence  for  saying  that  this  statute  can  ex- 
tend to  decrees  obtained  before  the  Assistant-Barrister  is 
removed  by  the  fifth  section,  by  which  it  is  found  neces- 
sary to  enact  expressly  that  the  act  shall  extend  to  civil 
bills,  and  decrees  at  the  Quarter  Sessions  of  the  county  or 
county  of  the  city  of  Dublin,  then  the  only  Quarter  S«- 
sions  in  Ireland.  This  would  have  been  superfluous  if  the 
present  action  can  be  maintained. 

Mr.  Freeman^  Q.  C,  with  whom  was  Mr.  Coppinger 
contra.  The  words  of  31  Geo.  III.,  c.  31,  extend  to  all 
decrees  whatsoever ;  besides,  by  the  statute  36  Geo.  III^ 
c.  25,  every  right  triable  by  a  Judge  by  original  civil  bill, 
is  made  triable  by  the  Assistant-Barrister,  (b)  and  there- 
fore the  decree  of  the  Assistant- Barrister  may  be  considered 
as  identical  in  the  effects  with  the  decree  made  by  the  Groing 
Judge  of  Assize.  Civil  bills  before  the  Assistant-Barris- 
ter are,  it  must  be  remarked,  governed  by  the  31  Geo.  IIL 


(a)  31  6.  3,  c.  31.  (6)  See  Preamble,  and  lectHm  e. 
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c.  31,  as  to  additions.    The  14th  section  of  86  Geo.  III.,  ifi^- 

c.  25,  shows  that  the  legislature  conceiyed  penalties  were  Enolibh 

within  the  Assistant-Barrister^s  jurisdiction,  otherwise  they  R^am, 
would  not  have  made  the  saving  there. 

Sir  Cohnan  O'LogMm  in  reply.  The  words  used  in  the 
6th  section  of  the  36  Geo.  III.,  c.  25,  conferring  jurisdic- 
tion on  Assistant-Barristers,  are  the  same  as  are  used  in 
the  first  section  of  the  31  Geo.  II.,  c.  16,  which  confers 
civil  bill  jurisdiction  on  the  Recorder  of  Dublin,  and  yet 
decrees  of  the  Going  Judge  of  Assize,  and  decrees  of  the 
Recorder  of  Dublin,  have  been  considered  by  the  legislature 
80  difiSsrent  and  distinct  in  their  nature  and  effect,  that  a 
special  enactment  was  necessary  to  render  the  31  Geo.  III., 
c.  31,  applicable  to  the  latter.  The  same  rule  ought  to 
apply  to  Assistant-Barrister  decrees,  and  in  default  of  any 
special  enactment  they  ought  not  to  be  held  to  be  within  the 
31  Geo.  III.,  c.  31. 

Jackson,  J. — My  opinion  is,  that  the  action  cannot  be 
maintained.  I  think  that  the  present  is  a  casw  omissus^ 
and  that  the  statute  (31  Geo.  III.,  c.  31,)  does  not  apply 
to  an  illegal  taking  of  goods  under  a  civil  bill  decree,  ob- 
tained before  the  Assistant-Barrister.  The  words  of  the 
first  section  of  that  statute  are  indeed  large  enough  to  apply 
to  Assistant-Barristers'  decrees,  but  the  fifth  section,  in 
my  opinion,  shows  that  the  words  of  the  first  section  ought 
not  to  have  such  an  extended  meaning.  As  to  the  argu- 
ment drawn  from  the  wording  of  the  36  Geo.  IIL,  c  25,  I 
do  not  consider  it  triable.  Besides,  these  words  should  be 
construed  strictly,  as  this  is  a  final  proceeding.  The  case, 
however,  being  one  of  importance,  I  shall  take  an  oppor- 
tunity of  consulting  the  Judges  upon  it  before  the  next 

3  L  2 


852  CASES  ON  THE  MUNSTER  CIRCUIT. 

^^^'       assizes,  and  meantime  an  appeal  can  be  entered  upon  my 

English      decision. 


9. 

Rtah. 


Case  dismissed,  (a) 


(a)  No  Airther  proceedings  were  afterwards  taken  in  the  case. 


lt)43. 


Tralet 


Spring  Hannafin,  Appellant — Foley,  Respondent. 

Assizes, 

^^^f^^J^^f^.  This  was  an  appeal  from  a  Civil  Bill  decree  obtwnedon 
^^'^^^^/.^f?' a  notice  served  for  renewal.     The  orisnnal   decree  having 

cree  obtained  o  ° 

if^^defendant  ^^^  obtained  against  the  defendant  in  the  absence  of  his 
*eSdii**  uie  ^^^^^ses,  he  appealed  to  the  next  assizes.  Before  the 
T^tVdics  *®^^^®®  *'^®  plaintiff  died,  and  at  the  assizes  the  judge  struck 
the  proper       Q^^  ^^^^  appeal,   considering  the  sdt  to  be  abated  by  the 

course  18  to  re-  rr      »  o  ^ 

Terse  the  de-   ^3^^^  ^f  ^he  plaintiff.    At  the  ensuing  Quarter  Sessions 

cree  without  *^  o     ^ 

prejudice.  ^^q  plaintiff's  representative  obtained  a  renewal  of  the 
decree  upon  proof  of  due  service  of  notice  as  required 
bj  the  statute  (S).  The  defendant  appealed  from  thia 
decree,  and  now  sought  to  go  into  the  original  caase  of 
action. 


For  the  respondent  it  was  objected  that  here  no  app6^ 
lay ;  the  renewal  was  a  mere  order  of  the  Assistant  Btf- 
rister,  and  no  decree. 


(ft)  6  &  7  w.  4.  c.  75,  s.  33. 
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Mr.    Wriwon^  amicus  cunw^   referred  his   lordship   to  ^     ^^'  _  ^ 
M'Makon  v.  Lucas  (a),  and  Long/.  Civ.  Bills  (6).  Hanhafin 


FOLBT. 


Ball,  J.  Upon  principle,  and  the  cases  I  am  referred 
to  in  Crawford  and  Z>ur,  and  Longjfkldy  my  impression  is 
that  the  appeal  lies. 

It  was  then  objected  that  the  appellant  could  not  go 
into  the  original  cause  of  action  ;  he  should  have  called  on 
the  judge  at  the  last  assizes  to  reverse  the  decree  without 
prejudice,  instead  of  striking  out  the  appeal.  By  the  latter 
course  the  decree  was  rendered  final  and  conclusive,  and  it 
was  not  open  to  the  appellant  in  this  proceeding,  which  is 
analogous  to  a  Scire  facias  on  a  judgment  to  go  into  any 
defence  that  might  have  been  made  on  the  original  hearing. 

Ball,  J.  I  cannot  relieve  the  appellant  in  this  case. 
It  was  his  own  fault  not  asking  the  judge  to  dismiss  with- 
out prejudice.  The  decree  must  therefore  be  affirmed,  but 
without  costs,  as  the  respondent  has  refused  to  go  into  the 
merits. 

(a)    Cr.  and  D.  C.  C,  p.  129.  (6)  p.  57. 


1843. 


Bbknnan,  Appellant — Dillani,  Respondent.  TraUe 

Spring 
AtMizet. 

JLHIS  was  an  appeal  from  a  Civil  Bill  decree  for  a     The  defence 

-  of  Insolvency 

renewal.  is  sapported 

by  production 
of  the  acyudi- 

caUon  and  schedule  without  the  petition. 
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'^^'  The  defence  set  up  below  was,  that  after  the  original 

decree  in  1841,  the  appellant  became  insolyent,  and  ^ras 
discharged  as  such.  The  assistant  barrister  was  of  opinion, 
that  this  defence  should  be  proved  by  an  attested  copy  of 
the  petition  and  adjudication  thereon,  and  of  the  schedule 
attached  thereto;  and  held,  that  the  adjudication  alone, 
which  was  all  that  was  produced  below,  was  not  sufficient 
eyidoice  of  the  discharge. 

For  the  respondent,  M^Ee0  ▼.  F&mam  (a),  and  OUUjo^ 
Ck>ntracts  (I)  were  relied  upon. 

Ball,  J.  I  am  of  opinion  that  the  petition  is  unnecei- 
sary  towards  proof  of  the  insolvency,  notwithstanding 
SPKee  V.  Famam ;  but  I  consider  the  schedule  an  essentiil 
part  of  the  appellant's  case,  not  to  show  the  jurisdiction  o( 
the  insolvent  court,  but  that  the  debt,  which  was  the  eob* 
ject  of  this  action,  was  mentioned  in  it.  (e) 


(a)  2  Cr.  &  Diz.  C.  C.  p.  209.       (6)  pp.  2K>3, 676. 
(e)  ThU  decision  was  foUowed  by  JackMO,  J.  in  a  limUar  cam  btfot 
him  at  Cork  during  the  aame  aHiiei. 
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DiLLAsi^  AppeDani — Svlhtas9,  Respondent. 
Appeal  from  a  QtA  mi  decree. 

It  appeared  that  the  decree  iras  for  '<  £14  13«.  ad.,  vt\i\\ 
intoest  thereon.^  The  interest  was  ascertained  at  tlia  ftitit 
of  the  decree  au  amoimting  to  4s.  6d.,  and  the  amU  ytart 
there  stated  at  Gs.  The  recognizance  was  only  in  i.'2i) 
188.  fid. 


Sir  Colmam  (yLoghlen  objected  to  the  reoognixauce  an 
insufficient,  and  contended  that  it  should  have  been  lu 
doable  the  som  decreed  including  interest. 

Mr.  J.  2>.  FUzgnuldy  contra.  The  sum  dt)crDf»il  \\\  I  bin 
case  is  £14  13s.  3d.,  and  6d.  costs.  Though  intt^rtMii  |h  de- 
creed, it  is  only  ascertained  by  a  statement  l^lou^  tha  Ait^iM- 
tant  Barrister^s  signature,  and  therefore  need  not  ba  Inoludutl 
in  the  recognizance.  Besides  interest  does  not  form  part  of  the 
sum  decreed  ;  and  in  Leydon  v.  Collini  (a),  Sorjt,  Ui'emi  is 
reported  to  have  decided  that  a  recognizance  being  entei*ed 
into  for  double  the  sum  decreed,  exclusive  of  eleven  penoe 
for  the  sheriff's  warrant,  was  sufficient. 

Ball,  J.     This  decree  must  be  affirmed.     I  must  take 


^-  _  — 

Mliti  i;<tB|a, 

nat  wluUi  1(4- 
Irlt^al  yt*»  tin- 
Ill' (n:tl. 

•uiliuutUmten 
»|i|it)uriiig  WK 


(a)  I.  Cr.  k  Dix.  346,  Ex  rtlatione. 
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^^'     ,  the  Assistani-Barrifiter^s  signature  to  authenticate  every 


DiLc^HB     thing  appearing  on  the  face  of  the  decree.    The  plaintiff 
SuLLXTAir.   gf^^j  QQ^  j^i^^Q  ^^^  cofltB,  as   he  declines  going  into  the 
merits. 

Decree  affirmed  without  costs. 


184S. 

Tiiaee  AnONTMODB. 

Spring 
Asiixet, 

Apped  from  Appeal  from  a  civU  WU  dismiss. 

a  Civil  Bill 
ditmits,      Tho 
affidETit  of 

appeal  stated       The  affidavit  of  appeal  was  objected  to  on  the  part  of 
probable  caiue  the  respondent,  for  statin^:  that  there  was  probable  "  cause 

for  reverung  *  . 

the  decree.      "  of  reversing  the  decrees"  made  in  this  cause(a).    It  ia 

Heldf  bad. 

laid  down  with  respect  to  recognizances,  that  they  cannot 
treat  a  decree  as  a  dismiss  or  vice  vena. 


Ball,  J.     Perjury  cannot  be  assigned  on  this  affidaTit, 
I  must  therefore  hold  the  objection  fatal. 

Dismiss  affirmed. 


(a)  P.  72. 


SPRING  ASSIZES,  6  VICT. 


857 


Keefe,  Appellant — Malonby,  Respondent. 

JL  HIS  was  an  appeal  from  a  civil  bill  decree. 

» 

The  appellant  had  proceeded  under  30th  sec.  of  36  Oeo. 
III.  c.  25,  hj  lodging  the  money  decreed  against  him  and 
the  costs  in  the  hands  of  the  sheriff,  and  entering  into  the 
bond  thereby  required  to  the  adverse  party. 

The  bond  was  objected  to  on  the  ground  that  it  was  not 
signed  by  the  sheriff. 


1843. 


TraUe 
Spring 
Attixe$. 

The  bond 
under  30th 
sec.  36  Geo.  3, 
cap.  25,  need 
not  be  signed 
by  tbe  sheriff. 
Original  pro- 
cess requiring 
appearance  in 
Tralee,  the 
copy  in  Lis- 
toweL 

Held,  fatal 
▼ariance. 


Ball,  J.  This  is  not  required  by  the  36  Geo.  III.  c. 
25,  s.  30.  The  distinction  is  between  recognizances  and 
bonds. 


The  process  was  then  objected  to  for  a  variance  from 
the  original,  the  former  requiring  the  defendant  to  appear 
in  Tralee,  the  latter  in  Listowel. 

Ball,  J.     This  objection  is  fatal. 


Decree  reversed  without  prejudice  and 
without  costs. 
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1843. 


^^^  Enraoht,  Appellant — Lanofobd,  Bespondent. 


Of  MTerai  (^IVIL  BILL  ejectment  for  non-payment  of  rent,  and 
only  ^pMied.  decree    aindnBt    several    defendants,  of  whom    one  only 

fhe  respondent  appealed, 
was  not  en-         ^^ 
titled  to  ex- 
amine one  of 

the  other  de-      The  defence  relied  on  by  the  appellant  was,  that  one 

fendants 

against  him.  of  the  tenants  of  the  lands  in  qnestion  had  not  been  served 
with  the  ejectment.  The  fact  of  this  person^s  being  a 
tenant  was  disputed ;  to  prove  it,  evidence  was  given  of  bis 
having  been  seen  tilling  part  of  the  lands,  and  in  reply  to 
a  suggestion  that  he  might  have  been  merely  a  labourer, 
and  had  no  interest  in  the  lands,  it  was  proved  that  he  was 
a  shoemaker  by  trade. 


The  Court  seeming  inclined  to  think  that  these  circum- 
stances raised  apresumption  that  he  was  a  tenant  of  thelands, 

Mr.  Graydon^  for  the  respondent,  in  order  to  rebut  this 
presumption,  proposed  to  examine  one  of  the  defendants 
who  had  not  appealed,  notice  having  been  duly  served  for 
that  purpose. 

Mr.  Robert  Ferguson^  for  the  appellant,  contended  that 
it  was  not  competent  for  him  to  do  so. 

Jackson,  J.  I  never  heard  of  such  a  thing  in  my  life, 
either  of  the  parties  may  examine  his  adversary ;  bat  I 
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never  heard  of  such  a  thing  bemg  done  as  to  examine  one       >^^» 
defendant  against  another. 


The  witness  was  not  examined. 


Enbaobt 

9. 

Lanofobd. 


Haykkm,  Appellant— Orom  and  others  Respondents. 


184S. 

SpriMff 
Atgixea, 


OlVIL  Bill — dismiss  below  and  appeal. 


When  there 
are  more  de- 
fendants thao 
one,  a  reoog« 

Mr.  0*Hsa,  for  the  Respondent,  objected  that  the  recog-  ^^^  ^^ 
nizance  was  defeotiye,  inasmuch  as  there  were  Beveral  ^|^|^^^^ 
defendants,  whereas  the  defendant  merely  Acbaowledged  |^^^^,.^^^^ 

defendant**  ia 
ineofflcient. 


himself  to  be  bound  ^  to  the  defendant.*' 


Mr.  BcawMlii  contra.  The  recognizance  is  in  other 
respects  perfectly  correct.  This  is  a  very  technical 
objection,  and  one  which  should  meet  no  favour  from  the 
Court. 


Jackson,  J.  I  would  overrule  it  if  I  could ;  but  tell 
me  who  could  sue  upon  this  recognizance !  If  there  was  a 
declaration  to  be  filed  upon  it  in  whose  name  should  it  be, 
which  defendant  could  sue  upon  it !  I  would  not  yield  to  the 
point  if  I  could  ;  but  I  am  very  clear  that  I  cannot  get 
over  this  objection ;  objections  to  the  recognizance  except 
those  as  to  the  amount  of  it  are  generally  technical ;  but 
this  is  a  substantial  objection.  Neither  defendant  could 
sue  upon  this  recognizance. 
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1843. 

^^ — -r- — ^  Crawford,   Appellant — Ahkarn,  Respondent. 

Sprimff 

^  _  OlVIL  bill  decree  below  and  appeal. 

A  Decree  *  *^ 

which  has  nei- 
ther been 

•igned  by  the       Qn  the  decree,  or  document  parporting  to  be  a  decree 

Ainstant-Bmr-  '  r     r  © 

rister  nor  en-  the  word  **  appeal^  was  written,  but 

tered  in  the  ^^ 

Clerk  of  the 
Peace's  boolc 

is  a  nullity,  Mr.  O^C(mneUj  agent  for  the  Appellant,  objected  that  it 

and  cannot  be 

Affinned.         was  not  signed  by  the  Assistant  Barrister,  and  that  there 
was  no  entry  of  the  decree  in  the  Clerk  of  the  Peace's  book. 


Jackson,  J.  Finding  no  entry  of  it  in  the  book  what- 
ever, it  would  not  be  consistent  with  any  notion  of  justice 
to  affirm  this  decree.  I  shall  do  nothing  at  all  with  it :  I 
shall  treat  it  as  a  nullity. 


>    "•* 


C* » idL 


L'JBmis  v±fiv  aiL 


Itr.    SfTMrfJ^    ir    -tier    T»?7-. 


'UH:  41 


•11     1  "Z^llj 


^Ji^ 


_ii*     r~i    r.».   ^^ 


Ti   r*'^  K^n. 


.ft    ri<#  a-vfti  T»  < 


^  uuric  1*  inn*t5C  i*^  lite  --^j.  iiu.  "Uuc  ^*f  Uts^ 


nat^  iiL  ZdA  iHiiiisrL  ursm 


town  €4  YoBzi^     Ti«a%  s  ik-  sii£:6fl£T  mtu^tt  iift  t>:)^ 
tiriL  bilL 


Dismi^  aflint^  ^aV 


(a)  See  Bi'Damom^k^  appelUnt — TcrajTMs,  reepond^nt,  «iil»«  t(<i>i  l^^^^l 
Trayuor  t.  FeMy,  2d  Cr.  Ie  Dix.  C.  C.  X^. 
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1843. 


Johnson,  Executrix  of  Johnson,  Appellant — ^Dalt, 
Sgtring  Respondent. 


ginofa*re^-  ThIS  was  an  appeal  from  a  civil  bill  decree. 

nittnce  the 
defendant  was 

i!c*^"^dow  ^^  **^®  margin  of  the  recognizance  the  defendant  was 
Six  "bu"in  ®*yl®*  Norry  Johnson,  of  Johnstown,  widow,  executrix  of 
^^  ^dScrib^  George  Johnson,  deceased.  In  the  body  of  the  reoogni- 
iH^out  those  2ance  she  was  not  described  as  widow  or  executrix. 

additions. 

Held,  that  it 
was  a  fatal  ir- 

reffttiarity.  |^r^  (f  Connelly  agent  for  the  respondent,  submitted  that 

this  was  a  fatal  variance.  In  the  one  place  she  appeared  as 
defendant  in  her  representative  capacity,  and  in  the  other 
she  appeared  as  a/wM  $oU  defendant.    Seward  v.  CwU.  (a) 


Jackson,  J.  was  of  opinion  that  the  objection  was  fatal, 
and 

Affirmed  the  decree. 


(a)  I.  C.  C,  132. 
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1843. 

HoBGAN,  Appellant — McCarthy,  Respondent.  Sp^mp 

AttXZtM. 

Civil  Bill  brought  to  recover  treble  damages  and  c^^^s,  ^^^^J^®"* 
(under  statute  7  Wm.  3,  c.  22,  s.  6,)  for  rescuing  hay,  dis-  ^^^*  ^^/ 
trained  for  rent ;  there  was  a  dismiss  below  on  the  ground  ?**jJJ^  ^J^' 
that  in  such  case  the  Assistant  Barrister  had  no  jurisdiction ;  »ect>on^.f  ^ 

"^  not  within  the 

from  this  decision  the  plaintiff  appealed ;  and  now  on  behalf  J?"*!?;^**®".,^^ 

*  rr  '  the  Q,yil  3J1 

of  the  appellant,  Courts. 

Mr.  Francis  Walsh  contended,  that  this  ciril  bill  might 
be  well  brought,  either  under  the  clause  of  the  1st  sec.  6  &  7 
W.  4,  c.  75,  giving  jurisdiction  to  the  Assistant  Barrister  in 
*^  all  cases  for  the  recovery  of  any  penalty  not  exceeding 
'*  twenty  pounds  imposed,  or  to  be  imposed  by  any  act 
*^  of  parliament,^^  or  under  those  words  in  the  same  section, 
whereby  jurisdiction  is  given  (after  enumerating  various 
forms  of  actions)  to  the  extent  of  ten  pounds,  '*  in  all  other 
^^  cases  whatsoever,  (slander,  libel,  deceit,  and  crim.  con. 
"  only  excepted."  We  only  seek  to  recover  the  amount  to 
which  the  Assistant  Barrister's  jurisdiction  extends. 

Mr.  Seannellf  contra,  objected  that  there  was  no  Civil 
Bill  action  in  existence  at  the  time  the  statute  of  W.  3  was 
passed;  that  the  remedy  given  by  that  statute  was  an 
action  on  the  case;  that  this  was  in  the  nature  o/ a  penal 
action ;  that  the  statute  6  &  7  W.  4,  enlarged  the  jurisdic- 
tion of  the  Civil  Bill  Courts  but  did  not  give  jurisdiction. 
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^M^-       and  referred  to  the  previous  decision  of  the  learned  judge 
HosoAM     in  Molanjf^  appellant — Braum^  respondent  (a). 


9. 

M'Cabtht. 


Cur.  adv.  xmU. 

Jackson,  J.  on  a  subsequent  day  stated  that  the  deci- 
sion which  he  had  come  to  in  this  case  was  in  conformity 
with  that  at  which  he  had  arrived  in  the  case  of  Molonf^ 
Appellant — Brtnony  Respondent,  that  the  action  was  not 
within  the  Civil  Bill  jurisdiction,  and  therefore  he  felt 
obliged  to  affirm  the  dismiss. 

Dismiss  affirmed. 


(a)  Anie,  p.  630,  in  Mol<my  ▼.  Brown,  the  Civil  Bill  was  brought  to  re- 
cover double  value  of  a  cow  seized  and  sold,  contrary  to  the  provisions  of 
31st  Geo.  3,  chap.  31 ;  and  see  also  the  cases  of  Ellard  v.  M'Domndtt 
1  C.  &  D.,  C.C,  p.  128;  and  H^att  v.  Corr,  Long.  Civ.  B.  p.  73,  cited  in 
that  case. 


1843. 


Cork 

Spring  Lane,  Appellant — Nagle,  Respondent. 

Assizes. 

Bond  entered  1N  this  case  an  appeal  from  a  Civil  Bill  Decree  was 
to  the  30th  lodged  with  the  Sheriff,  and  a  bond  entered  into  pursuant 
statute  of  the  to  the  Statute  of  36  Geo.  III.  chap.  25. 

S6th  Geo.  3, 
chap.  25,  is 

Stamp  duty  Mr.  Francii  Walsh  for  the  respondent,  objected  that  the 

under  the  6th  ,        .  ^     ^  , 

u  6th  Vict.,     bond  was  not  stamped. 

chap.  82. 

The  words  of  the  schedule  attached  to  the  recent  stamp 
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act,  (5th  and  6th  Vict.  chap.  82,)  are  general  (a)  :    the        11^3, 
schedule  contains  no  exemption  in  favour  of  bonds  of  this 
description. 

Mr.  Scannell^  for  the  appellant,  contra.  Bonds  of  this 
description  taken  nnder  the  civil  bill  act,  have  alwajs 
hitherto  been  considered  exempt  from  stamp  duty,  although 
the  language  of  the  late  stamp  act,  56  Geo.  3,  chap.  56,  (i) 
in  this  respect,  is  similar  to  that  of  the  statute  now  in  force 
in  this  country. 

Mr.  F.  Walsh.  The  recent  statute  contains  express 
exemptions  from  stamp  duty  in  certain  cases  mentioned, 
but  none  of  them  apply  to  the  present  case. 

Mr.  ScanndL  This  instrument  is  in  the  nature  of  a 
recognizance. 

Jackson,  J.  I  am  afraid  this  objection  must  be  yielded 
to;  this  instrument  is  a  bond  and  not  a  recognizance. 
I  feel  that  I  am  bound  in  point  of  law  to  yield  to  this 
objection ;  but  I  think  it  is  a  case  of  great  hardship, 
and  immediate  application  ought  to  be  made  to  the  Chan- 
cellor of  the  Exchequer  for  some  legislative  enactment 
upon  the  subject  (c). 


(a)  The  words  are  "  Bond  in  Ireland,  and  personal  bond  in  Scotland  of 
"  any  kind  whatever  not  otherwise  charged  in  thia  schedule,  nor  expressly 
«<  exempted  from  all  stamp  duty,  £1  Idf." 

See  sched.  55  Geo.  3,  cap.  184,  incorporated  with  5  &  6  Vict.  cap.  82. 

(fi)  The  passage  in  56  Geo.  3,  cap.  56,  schedule  referred  to,  is  as 
foUows : — "  Bond  of  any  kind  whatsoever,  not  otherwise  charged  in  this 
*'  act  or  schedule,  nor  expressly  exempted  from  all  stamp  duty,  £!.'* 

(c)  See,  however,  the  case  of  Carter ^  appeUant — Read^  Eespondent, 
3rd  C.  &  Dix,  C.  C.  69,  per  Crampton,  J.  at  the  Nisi  Prius  sittings  after 
last  Easter  Term,  in  which  the  question  was  decided  the  other  way. 
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1843.  Sullivan,  Appellant. — Murphy,  Respondent. 

Cork 
spring         f-p 

Mtizes,       ±  HE  same  objection  was  taken  as  in  Nagle^  appellant- 
Lane^  respondent,  and  on  the  same|[grounds. 


Jackson,  J.  affirmed  the  decree. 


CROWN  SIDE. 


1843. 

^"^^^^  Catherine  Walsh's  Case. 

Spring 
Asaizes, 

*ecItOT  ^^"^  Catherine  WALSH  was  indicted  for  stealing  two 
servanTHiat  *  ^^^^^^  ^^  ^h©  value  of  ten  pounds  each,  from  the  dwelling- 
havehirJr^res-^^'^s®  of  Wm.  Lane,  her  master,  at  Castle  ConneU.  The 
Kate  "back  the  prosecutor  deposed,  that  the  prisoner  had  confessed  to  him, 
Sa  houretf- *"  *^^**  ®^®  ^^^  ^^'^^^  *^®  money,  and  had  stated  that  she  gave 
c^^sVody^^ha?-  ^^  ^^  ^^®  Maker,  a  policeman ;  but  it  having  appeared  by 
no  prew-***  *^®  prosccutor's  informations  that  he  had  previously  threat- 
she  a^dmittcd  ®^®^  ^®'''  ^®^  confession  to  him  was  held  to  be  inadmissible; 
^^^HeiT^thai  ^^^  ^^^^^  *  polico  Serjeant  and  his  wife  were  produced,  who 
her^admisitons  P^^^®^  ^^  admission  of  the  fact  made  by  the  prisoner  in 
recef  ed.^  ^    *^®^^  presence  the  evening  of  that  day  at  the  police  barrack, 
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and  also  her  having  said  to  Maher^  who  was  present,  **  give  , '^^^ 

«  me  back  that  money  T  The  threat  made  use  of  by  tlio  ^'^1*"  * 
prosecutor  was,  "  that  he  would  have  her  arrested  unless 
she  gave  back  the  money;*"  and  the  police  constable 
stated,  that  the  prisoner,  when  she  made  the  admissions 
in  his  presence,  which  were  relied  on  by  the  Counsel  for 
the  Crown,  was  actually  in  custody  ;  but  it  was  not  clear 
whether  she  knew  that  she  was  in  custody  at  the  time  or 
not  ;  no  other  evidence  to  sustain  the  charge  was  pro« 
duced. 

It  appeared  that  not  more,  at  all  events,  than  twelve 
hours  had  elapsed  between  the  threat  and  the  admissions 
at  the  police  barrack. 

Mr.  Boyce^  agent  for  the  prisoner. 

A  threat  having  been  held  out  in  the  first  instance  to  the 
prisoner,  the  evidence  of  these  subsequent  admissions  ought 
not  to  be  received.  The  conversation  at  the  police  barrack 
was  not  an  admission  upon  any  now  ground,  but  was  so 
interwoven  with  the  previous  transaction,  that  any  admiNsiou 
then  made  ought  not  to  be  received  as  evidence  againHt  the 
prisoner. 

The  police  officer  did  not  caution  the  prisoner  in  any 
way  ;  the  onus  lies  on  the  Crown  of  shewing  that  the  im- 
pressions raised  in  the  prisoner's  mind  by  the  threat  was 
removed  before  she  made  the  latter  'admissions,  Arch. 
Cr.  L.  (a)  ;  Starkie  on  Ev.  (J),  Rose.  Cr.  Evid.  (<j),  the 


(a)  p.  120,  Edit,  of  1843.  (A)  P.  23.         (c)  P.  41,  Edit,  of  IS40. 
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'843.       conversation  being  evidently  referable  to  the  previous  threat, 
Walsh's     j^  jg  ^i^^^  ^j^^^  gj^^  y^^^  under  the  influence  of  it,  when  she 

made  those  admissions,  and  therefore  ought  to  be  acqaitted, 
Joy  on  Confessions  fa)  ;  The  State  v.  Guild  (J). 


Mr.  Bennett^  Q.  C,  for  the  Crown,  contended  that  no 
threat  having  been  held  out  to  the  prisoner  at  the  police 
barracks,  her  admissions  there  were  receivable  in  evidence 
against  her. 

Jackson,  J.  I  am  of  opinion  that  the  arguments  against 
receiving  these  admissions  in  evidence  cannot  be  resisted, 
and  there  being  no  other  evidence  to  support  the  indictment, 
I  must  direct 

An  acquittal. 


(a)  P.  69,  where  the  rule  in  such  cases  is  thus  I^d  down,  *^  Where  i 

**  confession  has  been  obtained  or  an  inducement  been  held  out,  nnder 

circumstances  which  would  render  a  confession  inadmissible,  a  confession 

subsequently  made  is  not  admissible  in  evidence,  unless  from  the  length  of 

time  intervening,  or  from  proper  warning^,  or  from  other  drcumstsoccs, 

**  there  is  reason  to  presume,  that  the  hope  or  fear  which  influenced  the 

**  first  confession  is  dispelled." 

(6)  Halsted,  pp.  163—179—181,  an  American  case. 


SPRING  ASSIZE^.  -:  ^ :  IT 


M^Xajiiea'^  LLv-- 


/«««S«r» 


X  HE  prisoner  was  indkte^i  f:r  '^'»^.  ::j  i  •/  r.-  l 
of  money  from  the  person  of  i**e  ;;r vi^";'  ••, 


•    --  ■•••^ 


The  case  for  the  Crown  hkT'.zi  tL  r^L  ^       ^  ^     ^^ 


Mr.  O'Hea  addressed  the  Jitt  f  r  *.  *  -.^  -.r^-.-^  u. ; 
applied  some  yery  harsh  tenc*  t./  a»*  .f  '...'.  »  •  u-:-  • » 
for  the  prosecntion,  bat  calle<l  ni>  TKl-i.rr*.-**^*  ;  .r  '.^^  v/-^> 
upon  which 

Mr.  £(09191^,  Q.  C,  fur  the  Cr  ,-▼-.  r  -^  •-,  r *%  ;. 

Mr-  O'JSTea  objected  that  wK^re  ij.  t-r-.i-t.-^.  »'t-t  :r  >*•:,  r. 
the  part  of  the  prisoner,  co-r.-^!  f  >r  tL':  '.r  ,  •■:•  ■*  ':r»:  w.*, 
entitled  to  reply  ;  and  that  if  in  ary  • ,  h  ^:l\^,  \:.',  t'.J,.\ 
existed,  it  could  only  be  claim*:*!  by  t**'^  A^v^rr.^y-^/  :,'.T'Ji 
in  person. 

Mr.Bennet.  The  reading  of  the  witru-^-^:**  eian.!nat.i',i>. 
by  the  prisoner's  counsel  would  of  itself  entitle  me  to  a  r^;^ 
ply  (a)  ;  but  I  stand  upon  my  strict  right. 

Ball,  J.     As  representing  the  Attomoy-General,  I  think 


(a)  See  Phill.  on  Evidence,  2  vol.  84.    Note  (4),  where  the  rcsolutioim  nf 
the  Judges  on  the  Prisoner's  Counsel  Bill  are  giyen,  &c.  and  7th  C.  &  P.  070. 
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^^^'       the  counsel  for  the  crown  have  a  right  to  reply  in  all  cases ; 
though  certainly  it  is  not  usual  to  exercise  the  right  where 
no  witnesses  for  the  prisoner  have  been  called,  or  even  where, 
witnesses  have  been  called  to  character  alone,  (a) 


M*Xamaba'8 
Case. 


(a)  Since  the  above  case  went  to  press,  a  case  has  been  decided  at  the 
Liverpool  Sammer  Assizes,  1843,  in  which  the  strict  right  of  counsel  for 
the  prosecution  to  reply  in  aUea»e$  where  witnesses  to  character  only  were 
produced  for  the  defence,  was  successfully  disputed ;  as  the  authorities  on 
the  subject  are  rather  scanty,  it  has  been  deemed  advisable  to  subjoin  that 
part  of  the  report  of  the  case  which  bears  upon  the  point  in  question. 


Reg.  v.  Brooks.  (6) 

SanAle,  that  THE  prisoner  was  indicted  for  the  wilful  murder  of  Eliza  Brooks,  bis 
is  a  proaecutloo     . . 
for  murder.         Wire, 
where  the  coon- 
■el  for  the  pri- 
soner calls  wit-        WUkin$,  in  his  addi  ess  to  the  jury,  animadverted  in  strong  terms  upon 
nesses  to  cha* 

racter  only,  the   the  mode  in  which  the  prosecution  had  been  conducted,  and  at  the  concn- 
couascl  for  the 
prosecution  has  sion  called  witnesses  to  character. 

norig-httoreply, 
nnlcM  he  has 

given  notice  to         Towuend  was  then  about  to  address  the  jury. 

the  counsel  on  '     ' 

the  other  side, 

that  he  intends 

to  avail  himself        WilkinM  objected  that  the  counsel  for  the  prosecution  had  no  rigM  to 

witnesses  t?       I'^P^J*  unless  the  prisoner  had  called  other  witnesses  than  witnesses  to 

*'***^^-  character. 

Towntend.  It  is  laid  down  in  Roscoe  on  Evidence,   p.  220,  as  the  re- 
solution of  the  Twelve  Judges,  that  "  if  the  only  evidence  called  on  thepsrt 
of  the  prisoner  is  evidence  to  character,  although  the  counsel  for  the 
prosecution  is  entitled  to  the  reply,  it  will  be  a  matter  for  his  discretion 
whether  he  will  use  it  or  not ;  cases  may  occur,  in  which  it  may  be  fit  lad 


«t 
«« 


«« 


proper  so  to  do.' 


WiaBTMAir,  J.    But  I  do  not  consider  this  as  one  of  those  cases  at 
all.     It  it  perfectly  unusuaL      I  never  heard  of   a  case  in  which  where 


(b)  lAt  Law  Tihks,  p.  675.    (Reported  by  Jas.  A.  Foot,  Esq.,  Barri8ter>at-Lav,  cf 
the  Middle  Temple.) 


«.  ir  Ijt   _ — rrL   . 


l^arL 


tlx^Wr^-r.    T^"^ 


-^ c-        ± ^r 


m         ?^^    1^^^      ^"        '"    - 


itm 


&  -^ 


b«r  .v' 


•■   ^..-a 


;#  »^u 


-^      ■*      ^     •-  I 

#       


^'    «       ^1    » 


*•■      •• 


•  <  ^    —       * 


^   ^      #     ■    ■ 


npic  viu  1 


2faTT#«.  f       • 


872  CASES  ON  THE  MUNSTER  CIRCUIT. 


1843. 

^^  In  Re  THE  Waterora88  Hill  Dibpensabt. 

spring 

In  the  ab-     1  HE   Treasurer   of   the   Watergrass    Hill    Dispensary 

sence  of  a  ^ 

former  Trea-   having  left  the  country  without  yerifying  his  accoants, 

Burer  of  a  dis- 
pensary the     as  directed  by  the  81st  section  of  6  &  7  Wm.  IV.  c.  116, 

yerification  of 

hUaccouotJi    the  presentment  sessions  therefore  declined  passing  any 

by  the  Assis-  .... 

tant-Trea-       presentment  for  the  institution,  but  allowed  the  matter  to 

surer,  or  the 

Treasurer  for  stand  over ;  and  now  Mr.  Richard  Martin  applied  to  the 

the  time  being, 

is  sufficient      Gourt  to  direct  the  grand  jury,  notwithstanding,  to  present 

under  the  stat. 

6th  &  7th  w.  the  sum  required. 

chap.  116, 
sec.  81. 

where  theses-      Ball,   J.      Have  the    books    and  vouchers  been  left 
lowed  a  claim  behind;  and  if  so,  could  the  present  treasurer  verify  the 

for  a  present-  , 

ment  under       aCCOUntS  on  oatll. 

the  above 
section  of  the 

stand  over,  Mr.  Martin.     I  apprehend  he  could  verify  them.    We 

A^e  ^inot  offered  to  produce  all  the  books  of  the  dispensary  and  all 
it  must  first  be  ^^  vouchers  before  the  presentment  sessions. 

either  patM^d 
or  rejected  by 

e  sessions.  'Ball^  J.  I  do  not  think  that  there  is  any  thing  in  the 
act  to  prevent  the  accounts  being  verified  by  the  treasurer 
for  the  time  being ;  but  when  the  presentment  was  brought 
before  the  presentment  sessions,  it  appears  they  did  not 


notice  of  your  intention.  However,  if  your  only  object  is  to  vindicate 
yourself,  and  to  set  yourself  right  with  the  jury,  that  has  been  accomplished 
by  the  discussion  which  has  taken  place. 

The  prisoner  was  acquitted. 
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CIVIL    SIDE. 


ABATEMENT. 

1 .  Appeal  from  a  dismiss.  A  ftftM  sole 
defendant  below  marries  before  the 
appeal  is  heard  ;  it  cannot  be  tried, 
the  husband  not  being  before  the 
Court.  C^Brieoy  appellant;  Bourke, 
respondent.      Per  Pbrrin,  J.     27 

2.  One  of  the  defendants  in  a  civil 
bill  ejectment  having  died  since  the 
hearing  below.  Hddj  on  appeal 
from  a  dismiss,  that  the  suit  had 
abated,  and  that  the  appeal  could 
not  be  prosecuted.  Crehan^  appel- 
lant; Martin^  respondent.  Per 
Gkbene,  Sergeant.  339 

3.  If  a  defendant  appeals,  and  pend- 
ing the  appeal  the  plaintiff  dies,  the 
proper  course  is  to  reverse  the 
decree  without  prejudice.  Haruifin, 
appellant;  Fox^  respondent.  Per 
Ball,  J.  852 


ADJOURNMENT. 

1.  The  Judge  of  Assize  has  the  same 
power,  under  the  23d  sec.  of  6  &  7 
Wm.  IV.,  c.  75,  to  adjourn  an  appeal 
until  the  next  assizes,  as  the  Assistant- 
Barrister  to  adjourn  a  case  until  the 
next  sessions.  Leary^  appellant; 
Murphy t  respondent.  Per  Greene, 
Sergeant.  •       617 

AFFIDAVIT. 

1.  Civil  bill  appeal.  The  attorney *8 
affidavit  of  probable  cause  not  being 
signed  by  the  Assistant -Barrister, 
though  initialed  by  his  crier,  is 
defective,  ilfi^p,  appellant ;  Holly^ 
wood,  respondent.    Per  Perrin,  J. 

244 

2.  The  appellant's  attorney  having,  in 
the  hurry  of  business,  omitted  to 
make  the  affidavit  of  probable  cause 
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at  the  sessions,  Hddy  that  it  coald 
not  be  made  at  the  assizes,  before 
calling  on  the  appeal.  Atumynunu. 
Per  Pennbfather,  B.  427 

3.  Civil  bill  appeal.  The  recogni- 
zance was  entitled,  '*  A.  B.,  of  C, 
in  the  county  of  D.,  plaintiff;  E. 
F.,  of  G.,  in  the  county  of  D., 
defendant."  The  affidavit  was  enti- 
tled "A.  B.,  plaintiff;  C.  D.,  defend- 
ant. Hdd,  sufficient.  Blenner- 
kauet,  appellant;  Sulliran,  re- 
spondent.   Per  ToRRENS,  J.    621 

4.  Where  the  civil  bill  described  the 
plaintiffs  as  "  J.  M.  of  the  Staples- 
town  Road,  within  the  borough  of 
C.  and  county  of  C,  dealer,  &c., 
and  A.  M.,  otherwise  K.  also  of 
the  Staplestown  Road,  within  the 
borough  of  C.  and  county  of  C, 
the  wife  of  the  said  J.  M.*'  and  in 
the  affidavit  of  the  appellant's 
attorney  negativing  delay,  the  words 
"  also  of  Staplestown  Road,  vnihin 
the  borough  of  C-  and  county  of 
C,"  after  the  words  "  A.  M.,  other- 
wise K.,"  were  omitted.  Held,  that 
the  variance  was  fatal.  Keily,  ap- 
pellant ;  Murphy,  respondent.  Per 
Burton,  J.  631 

6.  In  the  attorney's  affidavit  of  proba- 
ble cause,  the  parties  were  not 
described  as  in  the  cause.  Held, 
bad.  Keatirifff  appellant,  Diuzn, 
respondent.  Per  Pennefather, 
C.  J.  663 

6.  An  affidavit  of  appeal,  printed  upon 
the  same  paper  with  and  undenieath 
the  decree,  without  any  description 
of  the  parties,  except  that  which 


was  at  the  top  of  the  decree.  Hdd^ 
sufficient.  Foiter,  appellant ;  Wal- 
lace, respondent.  Per  Pennefa- 
ther.  B-  629 

7.  In  the  attoniey's  affidavit,  on  an 
appeal  from  a  civil  bill  decree,  be 
was  described  as  attorney  for  the 
plaintiff' m  place  of  attorney  for  the 
defendant.  Hdd,  that  the  affidant 
was  bad.  Brigdal^y  appellant; 
Clanchy,  respondent.    Per  Ball,  J. 

682 

8.  On  an  appeal  from  a  civil  bill  dis- 
miss. Held,  that  the  attorney's 
affidavit,  in  which  he  described 
himself  as  "  attorney  for  the  pbun- 
tiff,*'  was  sufficiently  ^certain  without 
the  words  *'in  this  cause."  Hen* 
nsssy,  appellant ;  Shanahan,  re- 
spondent. G96 

9.  Where  there  was  a  blank  after  the 
words,  "  probable  cause  for  reversing 
the,"  in  the  attorney's  affidant  ne- 
gativing delay,  the  affidavit  was  held 
sufficient.  McDonnell  v.  Moore. 
Per  ToRRENs,  J.  729 

10.  The  number  is  not  essential  to 
the  affidavit  of  probable  cause,  and 
may  be  affixed  at  the  hearing  of  the 
appeal.  Watson,  appellant ;  Slerin, 
respondent.      Per   Bradt,   C.  B. 

754 

11.  The  decree  in  a  civil  bill,  and  the 
affidavit  of  probable  cause  of  appeal 
being  on  the  same  piece  of  paper: 
held,  that  the  affidavit  was  good, 
although  it  did  not  in  the  margin 
describe  the  parties  by  their  addi- 
tions and  residences,  they  being 
fully  described  in  the  margin  of  the 
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decree.   F<?m*,  appellant ;  Tieman, 
respondent.     By  11  Judges.     778 

12.  In  an  affidavit  of  probable  cause, 
a  statement  that  the  attorney  is 
"  attorney  for  the  defendant,"  with- 
out adding  *'  in  this  action,"  is  suf- 
ficient.    ,  appellant;  Car^faw, 

respondent.     Per  Jackson,  J.  844 

13.  Where  the  recognizance  was 
entered  into  on  the  31st  Decem- 
ber, 1842,  but  the  affidavit  of  pro- 
bable cause  was  dated  January, 
1S42,  instead  of  1843,  through  a 
clerical  error.  Held,  that  the  ap- 
peal could  not  be  entertained. 
Butthf  appellant;  Rutth,  respon- 
dent.   Per  Jackson,  J.  844 

14.  Appeal  from  a  civil  bill  dismiss. 
The  affidavit  of  appeal  stated  there 
was  probable  cause  for  reversing 
the  decree.  Held^  bad.  Awmy* 
mous.     Per  Ball,  J.  856 

Vide  Ejectment  by  Civil  Bill,  21. 

AMENDMENT. 

1.  Where  the  venue  in  the  body  of 
the  declaration  was  ''county  of 
Cork,— but  by  mistake  "  county 
of  the  city  of  Cork  ?" — had  been 
inserted  in  the  margin,  and  the 
officer  in  filing  the  venire  had  fol- 
lowed the  margin ;  but  the  distrin- 
gas had  issued  regularly  to  the 
County  Sheriffi  Hddy  on  an  ap- 
plication on  circuit  to  amend  the 
error  in  the  venire,  and  on  the 
margin  of  the  declaration,  that  a 
Judge  of  the  Court  of  Queen's 
Bench  could  do  so,  the  record  hav- 
ing issued  out  of  his  Court,  and 


accordingly  the  application  was 
granted  on  payment  of  the  costs  of 
the  motion. 
On  such  an  application  there  should 
bo  an  affidavit  that  the  error  was 
not  discovered  till  after  the  venire 
had  left  town.  Kitto  v.  Roche. 
Per  Ckampton,  J.  159 

2.  In  debt  for  rent  against  the  officers 
of  a  banking  company.  The  decla- 
ration described  the  company  as 
"  The  Agricultural  and  Commercial 
Banking  Company."  It  appeared 
that  the  name  under  which  they 
were  incorporated  in  the  Act  of 
Parliament,  was  the  ''Agricultural 
and  Commercial  Bank  of  Ireland." 
Heldy  that  this  was  a  variance,  but 
that  the  declaration  might  be 
amended  at  the  trial.  May  v. 
Hodge»,    Per  Crampton,  J.    259 

3.  The  power  of  the  Assistant  Barris- 
ter in  amending  processes  imder 
the  6  &  7  W.  4,  c.  75,  is  not  con- 
fined to  mere  v  era  errors,  but 
extends  to  misjoinder  of  counts. 
Cranghy  appellant;  Carr,  respon- 
dent.    Per  Perrin,  J.  394 

APPEAL. 

1.  Upon  an  appeal  from  a  civil  bill 
decree,  a  recognizance  in  double 
the  sum  decreed  is  sufficient,  single 
costs  being  lodged.  CuUen,  ap- 
pellant ;  Brennan,  respondent.  Per 
Dohertt,  C.  J.  9 

2.  Civil  Bill  Ejectment,  Decree,  and 
Appeal.  The  sureties  in  the  recog- 
nizance must  be  bound  in  double 
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the  sum  decreed,  t.  e.  in  double  the 
costs  below.  Biordan,  respondent ; 
IhetfeTy  appellant.  Per  Pbrrin, 
J.  21 

3.  Appeal  by  two  defisnAHrtB,  one  of 
wbom  wu  present  below;  the  re- 
cognizance was  by  two  sureties, 
the  defendants  not  being  parties  to 
it  Hdd^  bad.  BoberU,  respondent ; 
Donohuei,  appellants.  Per  Per- 
RIN,  J.  24 

4.  Civil  Bill  Ejectment.  Three  de- 
fendants; all  were  served,  and  all 
appeared  below.  The  appeal  was 
entered  as  by  three,  and  two  only 
joined  in  the  recognizance.  Held, 
bad.  Chrady^  respondent ;  Grady, 
and  Moloney^  appellants.  Per 
Perrin,  J.  25 

5.  Two  plaintiffs  appealing;  both 
must  enter  into  their  recognizance. 
Anonymous,    PerPERRiN,J.     26 

6.  Appeal  before  the  Sheriff.  The 
notice  of  appeal  did  not  contain  a 
statement  that  the  deposit  was  made 
with  the  Sheriif ;  the  Sheriff's  cer- 
tificate accompanying  it  contained 
this  statement.  Held,  sufficient. 
Ryan,  respondent ;  Flannery,  appel- 
lant.    Per  Perrin,  J.  26 

7.  An  appeal  may  be  properly  lodged 
pending  an  adjournment  of  Quarter 
Sessions  to  a  fixed  day.  Gamcan, 
appellant  ;  Harrison^  respondent. 
Per  Ball,  J.  85 

8.  Where,  on  appealing,  a  defendant 
who  had  appeared  and  defended  the 
case  below  in  person,  and  not  by 
attorney,  entered  into  the  usual  re- 
cognizance in    double  the  amount 


of  the  sum  decreed,  &c.,  and  made 
an  affidavit  of  probable  cause,  Edd, 
that  the  appeal  was  regular.  Anwy- 


147 
9*  When  the   recognizance  is  defec- 
tive, the  hearing  of  the  appeal  can- 
not be  respited.     Ryan,  apjiellazit ; 
Kennedy y  respondent.     Per  Pen- 

NEFATHBRy   B.  233 

10.  Civil  bill  against  two  defendant?, 
jointly.  One  may  appeal.  Barry ^ 
respondent ;  Hacketty  appellant  Per 
Pennefather,  B.  239 

11.  A  dismiss  was  pronounced  at 
Ardee  Sessions.  The  appeal  was 
lodged  at  Dundalk  Sessions,  Dim- 
dalk  being  in  the  same  division  as 
Ardee.  The  costs  were  received  by 
the  respondent's  attorney  under  pro* 
test.  On  the  recognizance  ofappeal 
an  endorsement  was  made  by  the 
Clerk  of  the  Peace,  that  the  appeal 
was  received  under  protest.  HeUt 
that  the  appeal  was  irregular,  and 
that  the  irregularity  was  not  by 
appearance.  Anonymous.  Per 
Ckampton,  J.  246 

12.  Appeal  by  lodgment  with  the 
Sheriff.  The  appellant  entered  into 
a  recognizance  acknowledging  a 
debt  to  the  opposite  party.  Hddi 
that  the  appeal  was  irregular,  the 
statute  requiring  a  bond.  M*Keony 
appellant;  Rogan,  respondent.  Per 
Crampton,  J.  250 

13.  Where  there  was  a  dismiss  in  the 
regular  form,  and  the  appeal  regu- 
larly lodged.  Heldy  that  the  Judge 
cannot    refuse    to   hear  it  on  the 
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ground  of  the  non-appearance  of 
the  plaintiff  helow.  Hogan,  appel- 
lant ;  Gleeion,  respondent.  Per 
Brady,  C.  B.  386 

14.  Whether  a  plaintiff  who  is  dis- 
missed for  non-appearance  can  ap- 
peal.    Quofre  ?  Ibid. 

15.  A  plaintiff  cannot  appeal  from  a 
decree  in  his  own  favour.  Maher, 
appellant;  Fannin^  respondent.  Per 
Bhady,  C.  B.  388 

16.  In  an  appeal  hy  lodgment  with 
the  sheriff,  the  sheriff  gave  the  usual 
certificate ;  hut,  on  examination,  ad- 
mitted that  no  money  had  heen 
lodged  with  him,  hut  that  he  had 
taken  the  appellants  I.  O.  U. 
He2i,  sufficient.  StUlivanyttp^Uani; 
BrieUf  respondent.      Per  Ball,  J. 

389 

17.  Manor  Court  appeal :  decree 
against  several.  If  all  appeal,  all 
must  join  in  the  appeal  hond. 
Murray,  appellant ;  Ingle,  re- 
spondent. Per  Crampton,  J.    405 

18.  Civil  hill  ejectment  against  two 
defendants;  decree  against  hoth. 
Held,  that  one  only  might  appeal. 
Burke,  appellant;  Barlow,  re- 
spondent.    Per  Green,  Sergeant, 

463 

19.  The  appeal  must  he  lodged  at  the 
same  sessions  at  which  the  civil 
hill  is  heard.  Where  a  decree  was 
pronounced  at  the  A.  sessions,  hut 
the  appeal  was  not  lodged  till  the 
B.  sessions,  which  opened  on  the 
next  day.  Held  that  the  appeal 
was  irregular.    Brady,  appellant; 


TVoey,  respondent.  PerLsFROY,  B. 

603 

20.  Appeals  in  civil  bill  proceedings 
should,  in  general,  be  confined  to 
cases  where  points  of  law  are  in- 
volved, or  where  new  evidence  has 
been  discovered,  which  was  not  in 
the  power  of  the  party  appealing  at 
the  hearing  below.  When  the 
question  is  a  mere  question  of  fact, 
the  judge  should  be  slow  to  disturb 
the  Assistant-Barriater^s  decision. 
Anonymoue,   PerLEFBOY,B.  516 

21.  A  civil  bill  appeal  ought  not  to 
be  entertained  when  the  judgment 
in  the  court  below  rested  on  the 
balance  of  conflicting  evidence  as  to 
matters  of  fact.  Benniion^  appel- 
lant; Henderion,  respondent.  Per 
Lefroy,  B.  657 

22.  Appeals  from  decrees  or  dismisses 
pronounced  in  countiet  of  citiee, 
should  be  to  the  assizes  of  the 
county  in  which  the  counties  of  the 
cities  are  situated.  Hogan^  appellant; 
Flaherty i  respondent.  Per  Ball^  J. 

700 

23.  A  plaintiff  cannot  appeal  from  a 
decree.  Cody,  appellant;  Byrne, 
respondent.     Per  Lefroy,  B.    742 

24.  Setnblef  where  in  a  civil  bill  ap- 
peal the  question  is  one  of  fact,  and 
a  jury  was  empanelled  below,  the 
Court  will  be  slow  to  disturb  their 
verdict. 

,  appellant ;  Martin,  respon- 
dent. 822 

M'AuliJe,  vippeWani ;  M'Grath, 
respondent.  Per  Jackson,  J.    843 
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Vide  Affidavit, 
Bond, 

Condition,  1. 
Costs,  1. 

Eject&ient  by  Civil  Bill,  6. 
Manor  Court,  1. 
Notice  of  Appeal,  1,  2. 
Recognizance,  1. 
Renewal,  1. 
Stamp,  1. 
Withdrawal  of  Appeal. 

APPLOTMENT. 

1.  An  applotinent  under  the  Grand 
Jury  Act  must  state  the  christian 
names  as  well  as  the  surnames  of 
the  occupiers.  Skeedy^  appellant; 
Stritchf  respondent  Per  Jack- 
son, J.  824 

Vide  Grand  Jury  Act  (Crown 
side). 

ARREST. 

1.  A  person  attending  as  a  prosecutor 
or  witness  at  an  assizes  after  the 
bills  have  been  ignored,  and  before 
official  information  of  such  ignoring, 
is  privileged  from  arrest.  In  re 
M'Kone,    Per  Torrens,  J.        65 

2.  On  civil  bill  appeals,  the  parties, 
appellant  and  respondent,  are  privi- 
leged from  arrest,  eundo  et  redeundo. 
In  re  Fitz^ercdd.    Per  Ball,  J. 

690 

ASSUMPSIT. 

1«  Assumpsit  cannot  be  maintained 
even  in   the  civil   bill  courts  for 


a  wrongful  conversion.  CrangU, 
appellant;  Carr,  respondent.  Per 
Perrin,  J.  394 

ATTORNEY. 

1 .  The  48th  section  of  6  &  7  W.  4,  c. 
75,  awarding  penalties  against  at- 
tomies  for  taking  greater  fees  than 
those  specified  in  the  2nd  schedule 
to  the  act,  does  not  apply  to  the 
case  of  fees  demanded  from  and 
paid  by  the  opposite  party.  CrmuUm^ 
appellant;  Crardnter^  respondent. 
Per  Ball,  J.  83 

2.  An  attorney  allowed  to  act  as  conn- 
sel  for  a  defendant,  where  the  brief 
was  olTered  to  a  barrister  too  late  for 
him  to  accept  it  according  to  the 
rule  of  the  circuit.  Farrer  v. 
Greenhorn.    Per  Foster,  R    197 

3.  An  attorney  who  is  examined  on 
behalf  of  his  own  client  to  prora 
any  particular  part  of  the  case,  is 
open  on  that  to  a  full  cross  exami- 
nation, but  he  is  protected  by  his 
privilege  from  being  cross  exaniined 
in  other  matters  generally.  M*Dm' 
nell,  appellant;  Oary,  respondent. 
Per  Richards,  B.  807 

Vide  Jurisdiction,  2. 

BAIL. 
Vide  Warrant,  1. 

BANKRUPT. 
Vide  Evidence,  6. 

BOND. 
1.  An  appeal  bond  from  a  manor  court 
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decree,  must  be  conditioned  to  pay 
interest  on  the  sum  decreed,  al- 
though interest  has  not  been  sought 
for  by  the  plaintiff  below,  and  none 
has  been  decreed  him.  Contoayy  ap- 
pellant ;  Boyle,  respondent.  (Home 
Circuit.)  7 

2.  Appeal  from  a  manor  court  decree. 
The  penalty  on  the  appeal  bond 
was  double  the  sum  decreed,  and 
Ae/tf  insufficient,  and  that  the  penalty 
should  have  been  for  double  the 
sum  decreed,  and  double  costs. 
RoberU,  appellant;  Singer,  re- 
spondent.    Per  ToBBENS,  J.      60. 

3.  Upon  ap|>eal  from  a  manor  court 
decree,  the  penalty  of  the  appeal 
bond  was  in  double  the  amount  of 
the  debt  decreed.  Held,  bad,  and 
that  it  should  have  been  in  double 
the  amount  of  the  debt  and  costs ; 
Hogan,  appellant;  Hegariy,  re- 
spondent.   Per  Gbeeme,  Sergeant. 

154 

4.  Where  a  defendant,  appealing 
under  the  36  G.  3,  c.  25,  s.  30, 
entered  into  a  bond  to  the  adverse 
party,  conditioned  to  pay  such  debt 
and  costs  as  should  be  awarded 
against  him,  &c.  Hddy  that  the 
condition  was  bad,  and  should  have 
been  "to  perform  and  abide  the 
decree  of  the  next  coming  judge," 
&c.  heavy ,  appellant;  Hannan, 
respondent  Per  Gbeene,  Sergeant* 

155 

5.  In  an  appeal  by  lodgment  with  the 
sheriff,  instead  of  a  bond  to  the 
adverse  party,  the  appellant  entered 
into    a    recognizance    before    the 


sherifis.  Hdd^  bad.  Sullivan,  ap- 
pellant; Brien,  respondent.  Per 
Ball,  J.  389 

6.  In  a  civil  bill  appeal,  an  instrument 
in  form  and  language  a  recogni- 
zance, but  signed  and  sealed  by  the 
party  appealing,  will  bo  treated  as  a 
bond  for  the  purposes  of  the  appeal  i 
Lewis,  appellant ;  M^Mculden,  »>- 
spondent.  Per  Crampton,  J.    397 

7.  A  bond  executed  to  the  sheriff  in  a 
larger  sum  than  that  provided  in 
36  G.  3,  c.  25,  is,  neverthelos9, 
good.  Thompson,  appellant ;  -^-* 
respondent.    Per  Burton,  J.    436 

8.  A  copy  of  a  bond,  initialed  by  tho 
Seneschal,  is  not  evidence  of  the 
necessary  bond  having  been  exe- 
cuted for  the  purpose  of  appeal  from 
a  manor  court  decree.  Ai*J>onalii^ 
appellant;  Loughnatif  respondontt 
Per  Burton,  J.  437 

9.  A  manor  court  appeal  bond,  con- 
ditioned  to  pay  such  damages  and 
costs  as  should  bo  awarded  against 
appellant.  Held,  bad.  Dunbar, 
appellant ;  Montague,  respondent. 
Per  Burton,  J.  438 

10.  A  manor  court  bond  of  appeal 
requires  a  seal.  Senile,  the  giving 
a  bond  is  not  condition  precedent  to 
the  judge  of  assize  hearing  an  ap- 
peal from  a  manor  court.  Molloy, 
appellant;  Lyons,  respondent.  Per 
RiCHABDS,  B.  481 

1 1 .  Upon  an  appeal  from  a  manor  court 
decree,  the  condition  of  the  bond 
was  "  to  pay  such  debt  and  costs, 
with  the  lawful  interest  thereon,  as 
should    be  awarded.''  Held,   bad, 
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und  tbat  it  should  have  boen  "  to 
pay  double  the  debt  and  cost^.*' 
M'Donoghy  appellant;  Lane,  re- 
spondent.    Per  Greene,  Sergeant. 

492 

12.  The  appeal  bond  requires  a  seal. 

Ibid 

13.  The  condition  of  a  bond  given  on 
appeal  before  the  shehfT,  was  to 
'*  perform  the  decree  of  the  next 
going  judge  of  assize."  Held,  suffi- 
cient. Burke,  ap[)ellant ;  Kennedy^ 
respondent.      Per  Brady,  C.  B. 

752 

14.  In  a  civil  bill  appeal  the  bond 
must  be  truly  dated.  Rochfort, 
appellant ;  Doyle,  respondent.  Per 
Jackson,  J.  823 

15.  An  appeal  bond  that  omits  to 
provide  for  the  case  of  the  appeal 
not  being  proceeded  with,  is  bad. 
Anonymous,  Per  Jackson,  J.  825 

16.  The  bond  under  36  G.  3,  c.  25, 
8.  30,  need  not  be  signed  by  the 
sheriff.  Kee/e,  appellant ;  Moloney, 
respondent.    Per  Ball,  J.        837 

Vide  Appeal,  12. 
Stamp,  9. 

CHALLENGE. 

1.  Where  it  appeared  that  the  distrin- 
gas, which  was  directed  to  the 
coroner,  was  not  lodged  within  six 
days — and  this  was  the  only  dis- 
tringas at  the  assizes  directed  to 
the  coroner— though  a  sheriff 'sjuiy, 
properly  summoned,  was  in  attend- 
ance, a  challenge  to  the  array  on 
this  ground  was  allowed,  and  it  was 
Held^  that  the  sheriff's  jury  was  not 


competent  to  try  the  case.  Romtyne 
V.  Elliott.    Per  ToRRBNS,  J.    215 

2.  Challenge  to  the  array  of  the  panel, 
because  six  davs  before  the  first  dav 
of   the  assizes,  the    jurors  empan- 

'  nelled  were  not  summoned  by  the 
coroners  of  the  coimty,  or  any  of 
them,  to  serve  on  the  said  jury,  or 
in  any  cause  at  said  assize.«,  by 
virtue  of  any  writ,  &c.  PUa,  thatfire 
of  the  jury  were  summoned  six  days 
before  the  first  day  of  the  assizes, 
and  the  residue  of  the  jury  six  days 
before  the  day  on  which  the  record 
was  called  on  for  trial.  Held,  bad 
on  general  demurrer.  Executort 
of  Browne  v.  Fitzgerald,  Per 
Richards,  B.  483 

3.  Qtiere,  Whether  the  18th  section 
of  the  Jury  Act,  3  &  4  Wui.  IV.  c. 
91,  is  directory  or  mendatory.  Lei- 
tee  Kingston  v.  Dwyer,  517 

CIVIL  BILL. 

1.  In  a  civil  bill,  the  cause  of  action 
was  stated  to  be  "  £20,  the  balance 
of  a  sum  due  by  a  promissory 
note."  Held,  that  this  statement  was 
too  general,  and  that  some  partica- 
lars  of  the  note  should  have  been 
set     forth.       (fLeary^    appellant; 

Reardon,  respondent.  Per  Greene, 
Sergeant.  353 

2.  In  a  civil  bill,  the  time  at  which 
the  debt  accrued  need  not  be  stated. 
Bobinsonj  appellant ;  Eyant  re- 
spondent.    Per  Brady,  C.  B.  383 

3.  Time  is  not  necessary  to  be  stated 
in  a  civil  bill.     Byers,  appellant; 
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4.  An   executrix    in    ber   uwi    vjt;u; 
was  described  in  a  civii  l»il    a^  a: 
adminutnttruc  iu  b«r  owi    tiiui-:.. 
Hdd,  Dot  to  be  a  fatal  ini8««»^n;- 
tun.      BrtUtiy,  api^eliant ;  /i'e#»  - 
rinm,  respcmdeDt.      Ver  OnKkN- 
SfTgeant.  *^* 

5.  The  time  ivbeu  tL<  rauw   o'  4f:..« 
accrued,  is  a  iMJc«»*s»i'r\  iiv^*!u»».-i  *-     - «    ' 
a  civil    bill.     Banf^ary-   uim-   •  ' 

Sergeauu  '^  

6-  Where  the  cnii    u      >*i»     in  *  .  ♦        ^    -  * 

f(irthfc»uiii  "o!  irr.  i>:.';  li*-   •■    •  •*•     -' 
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and  chjitieifc  ol  i^    i.mur.i'     *^ji'*  "•'*  ■ 

defirodsnt    uudenuoi     i*    v.-.'    ••  •     * 

mare  ft  purjrinv  i'*^'     i^   »♦:     i-    ■.-  •  ^     #  , 

which   deleucMiu*  tiicu**'    *       «•'  -^   /^//w  ;/       -    ,  / 

mare:^  ht   i/iuw    i**^   r  ,j  •  •  ►»-     •/  ;*  ' 
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made.     Gee^  appellant;  Coihrnan, 
respondent.     Per  Jackson,  J.  861 
Vide  Ejectment  bt  Civil  Bill, 
11,  12,  16. 
Misjoinder,  2. 

CONDITION. 

Fu20  Bond,  8,9,  11. 
Recognizance,  20. 

CONSIDERATION. 

1.  The  Court  will  not  entertain  a  civil 
bill  to  recover  back  money  paid  as 
the  consideration  of  an  illegal  act 
which  has  failed.  Brady,  appel- 
lant ;  Floods  respondent.  Per 
Bkadt,  C.  B.  309 

Vide  Costs,  2. 

Insolvent,  7. 

Money  had  and  received. 

Warranty,  1. 

CONSENT. 

1.  When  no  appeal  was  regularly 
entered,  but  the  attorney  for  the 
successful  party  agreed  at  the  ses- 
sions, that  the  question  should  be 
tried  on  appeal,  tlie  latter  not  ap- 
pearing at  the  assizes,  the  arrange- 
ment entered  into  was  proved  on 
oath,  and  the  Court  entertained  the 
appeal.  Young  v.  Daly,  Per 
TORRENS,  J.  722 

2.  Certain  facts  were  admitted  on  both 
sides,  at  the  hearing  heloto  by 
mutual  consent. 

Held,  that  such  consent  did  not 
supersede  the  necessity  of  proving 
these  facts  on  appeal;  DuMcorth, 


appellant;  BradeAaw^  respondent; 
Per  Jackson,  J.  184 

Vide  Misjoinder,  1. 

Notice  of  Appeal,  2. 

CORPORATION. 

1.  A  civil  bill  does  not  lie  at  the  snit 
of  an  officer  of  a  dissolved  corpora- 
tion, against  the  companies  in 
whom,  under  the  3  &  4  Vict.  c. 
108,  the  funds  of  the  corporation 
are  vested,  to  recover  his  salary,  it 
being  a  proceeding  personally  af- 
fecting them,  and  the  106th  section 
of  that  act,  confining  all  remedies 
respecting  demands  against  the 
Commissioners,  to  proceedings 
against  the  property  of  the  late 
Corporation  or  their  lands.  M*Quil' 
Ian,  appellant;  Laurence,  respon- 
dent.    Per  Burton,  J.  439 

2.  A  civil  bill  does  not  lie  agunst  the 
officer  of  a  corporation  personally, 
by  one  of  its  servants,  after  the 
corporation  is  extinct.  Adair^  ap- 
pellant ;  Stevcarty  respondent.  Per 
Crampton,  J.  583 

COSTS. 

1.  Costs  will  be  given,  though  the 
appeal  is  decided  on  new  evidence, 
if  there  be  fraud  on  the  part  of 
the  respondent.  Blair,  appellant ; 
Crone,  respondent.     Per  Pbnns- 

FATHER,  B.  44 

2.  A  promissory  note  had  been  giren, 
partly  for  costs  and  partly  for 
money  paid.  The  costs  were  not 
taxed,  nor  had  a  bill  of  costs  been 
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furnished  in  compliance  ^ith  the 
39  6.  3.  c.  39,  s.  2.  Hdd,  that  an 
action  lay  on  the  promissory  note, 
and  that  the  case  was  not  within 
the  prohihition  of  the  statute.  Pen- 
ninffUm    v.    Orr,       Per  Pennb- 

TATHBR,  B. 

3.  If  appeals  are  lodged  in  cases 
hetween  the  same  parties  which 
turn  on  the  same  point,  appellant 
shoald  serve  notice  that  he  will  rely 
upon  one  only,  and  allow  the  rest  to 
turn  upon  it.  After  such  notice,  the 
respondent  was  refused  the  costs  of 
more  than  one  appeal.  Dolan, 
appellant  ;  GBrien,  respondent. 
Per  Ball,  J.  79 

4.  The  respondent  on  appeal  or  eject- 
ment cases,  as  in  other  civil  hills, 
is  entitled  to  the  costs  lodged  he- 
low,  although  the  decree  is  reversed 
upon  appeal.  Lavan,  appellant ; 
Holt,  respondent.      Per  Ball,   J. 

101 

5.  Upon  appeal  from  a  dismiss.  Held, 
that  the  costs  of  the  dismiss  must 
be  lodged  with  the  Clerk  of  the 
Peace  during  the  Sessions  at  which 
the  dismiss  was  pronounced.  /SW- 
livan,  appellant ;  QKeefe,  respon- 
dent.      Per    Greene,   Sergeant. 

130 

6.  In  a  civil  bill  appeal,  the  costs, 
which  must  be  either  paid  or  lodged 
with  the  Clerk  of  the  Peace,  to  give 
the  Court  jurisdiction,  are  the  costs 
decreed  ;  and  though  the  Assistant- 
Barrister  has  exceeded  his  jurisdic- 
tion in  taxing  particular  items,    a 


party  is  not  at  liberty  to  deduct 
these,  hut  must  deposit  the  whole 
sum  decreed,  without  any  abate- 
ment whatever.  Connelly  appel- 
lant ;  Pilkington,  respondent.  Per 
Greene,  Sergeant.  133 

7.  Qucerey  whether  in  a  civil  bill 
ejectment  the  Assistant-Barrister 
has  power  in  the  first  instance  to 
tax  the  Sheriff's  fee  of  10«.  Qd. 
against  the  unsuccessful  party. 

Ibid. 

8.  The  party  succeeding  below  is  en- 
titled to  the  costs  below,  whatever 
be  the  event  of  the  appeal.  Egan, 
respondent;  WhUey  appellant.  Per 
Pbnnefather,  B.  226 

9.  In  case  of  Appeals,  separate  lodg- 
ments of  costs  should  be  made  in 
each  case  by  the  attorneys  at  the 
Quarter  Sessions  ;  accounts  should 
not  be  kept  with  them  by  the  Clerk 
of  the  Peace.  Ellisy  appellant ; 
M'Mahon,  respondent.  Per  Per- 
RiN,  J.  243 

10.  Dismiss  below  and  appeal.  Ap- 
pellant not  having  attended  in  per- 
son in  the  Court  below,  paid  the 
solicitor  for  the  respondent  double 
costs.  Held,  that  he  should  have 
paid  or  lodged  treble  ;  but  respon- 
dent waived  his  right  to  object  by 
accepting  double  costs.  Dismiss 
reversed ;  respondent  bound  to  pay 
back  single  costs.  Corscaden,  ap- 
pellant ;  Hanlf/y  respondent.  Per 
Brady,  C.B.  316 

1 1.  Defendant  appealing,  who  has  not 
appeared  below,  must  pay  or  lodge 
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treble  costs.  Kehoe^  appellant ; 
Doyfiey  res]>oDdeut.  Per  Brady, 
C.  B.  388 

12.  lu  a  civil  bill  appeal,  the  costs 
below  must  be  lodged  at  the  time  of 
the  appeal.  When  they  are  not 
lodged  till  afterwards,  it  is  a  fatal 
objection  to  the  hearing  of  the  ap- 
peal. MDofoell,  appellant ;  Barry, 
respondent.     Per  Ckahpton,  J. 

399 

13.  A  decree  against  a  person  acting 
under  the  Grand  Jury  Act  having 
been  reversed  on  appeal,  and  the 
civil  bill  dismissed.  Hdd,  that  the 
Act  of  Parliament  is  mandatory  as 
to  costs.  Sym,  appellant ;  Daviiony 
reMpoudent.     Per  Crampton,  J. 

404 

14.  When  a  civil  bill  is  dismissed  with 
double  costs,  double  costs  mean  the 
costs  of  proceeding  on  the  appeul, 
and  half  the  costs  of  proceeding  on 
the  appeal.  Anonymous,  Per 
Pkrrin,  J.  411 

15.  Decree  below  and  appeal.  The 
appellant  not  havnig  attended  in 
person  in  the  Court  below,  deposited 
with  the  Clerk  of  the  Peace  double 
the  costs  of  the  Decree.  Held,  thai 
the  deposit  was  insufficient,  and 
that  a  deposit  or  payment  of  trtbls 
costs  was  necessary.  Satcheliy  ap- 
pellant ;  Herbert,  respondent. 
Per  Greene,  Sergeant.  464 

16.  No  costs  will  be  given  of  affirm- 
ing a  decree  on  appeal,  when  the 
case  is  decided  on  a  preliminary  ob- 
jection.      Gallagher,       a])pellant ; 


M^Grath,  respondent.     Per  Rich- 
ards, B.  475 

1 7.  Dismiss  below  and  ap])ea].  The 
appellant  not  having  attended  in 
person  in  the  Court  below,  deposited 
with  the  Clerk  of  the  Peace  dcubU 
the  Costs  of  the  dismiss.  Hdd, 
that  the  deposit  was  insufficient,  u 
treble  costs  of  the  dismiss  below  had 
not  been  lodged  or  paid.  Bingham^ 
appellant ;  Brogan,  respondent.  Per 
Richards,  B.  475 

18.  The  costs  of  a  decree  below  beloDg 
of  right  to  the  respondent,  althongfa 
the  decree  is  reversed,  but  SemhU, 
the  Court  will  order  or  give  costs  of 
appeal  in  any  case  to  balance  this 
account.  Carney,  appellant ;  Fox, 
respondent.    Per  Richards,  B. 

19.  When  appellant  appears  by  at- 
torney below,  the  lodgment  of 
treble  costs  is  not  necessary.  Kxr- 
tran,  appellant ;  Kirtean,  respon- 
dent.    PerGRBBNE,  Sergeant. 

489 

20.  The  enactment  in  the  33rd  sec- 
tion of  d  &  7  W.  4,  c.  75,  empower- 
ing a  defendant  who  obtains  a  di.s- 
miss  in  a  civil  bill  ejectment,  to 
renew  that  dismiss  for  the  recovery  of 
the  costs,  is  not  mandatory;  but  such 
defendant  may  bring  a  new  civil 
bill  for  their  amount.  Tyrrell,  ap- 
pellant; Haughney,  respondent  Per 
Burton,  J.  530 

21.  Where  a  defendant  appeals,  and 
succeeds  on  his  appeal,  the  Clerk  o( 
the  Peace  should  return  to  the  ap- 
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pellant  the  costs  lodged  on  entering 
the  appeal.  M*Glinn,  appellant  ; 
Stephens^  respondent.  Per  Foster, 
J.  609 

22.  An  appellant  wishing  to  withdraw 
his  appeal,  is  bound  to  lodge  a  no- 
tice 10  that  effect  with  the  Clerk  of 
the  Peace,  as  also  to  serve  a  like 
notice  on  the  opposite  party,  other- 
wise the  respondent  is  entitled  to 
attend  the  hearing  of  the  a])peal, 
and  obtain  his  costs  of  so  doing. 
Wood,  appellant ;  Mei^har,  respon- 
dent.    Per  Lefrot,  B.  661 

23.  Where  an  original  civil  bill  is 
brought  before  the  judge  of  as- 
size and  no  civil  bill  has  been  filed, 
the  case  will  be  dismissed,  and  the 
Court  has  no  discretion,  but  must 
award  the  defendant  costs.  Byarty 
V.  English.    Per  Ball,  J.         702 

24.  In  an  appeal  from  a  dismiss  treble 
costs  must  be  lodged.  Lane^  appel- 
lant ;    Drohan,  respondent.      Per 

PfiNNEFATHBR,    C.J.  564 

25.  In  ejectment  for  non-payment  of 
rent,  a  defendant  succeeding  below 
is  entitled  to  single  costs,  although 
his  dismiss  be  reversed  on  appeal. 
Lord  Dighy,  appellant ;  MilU,  re- 
spondent.    Per  TuRRENS,  J. 

729 

26.  In  ejectment  against  an  overhold- 
ing  tenant,  there  was  a  decree  for 
the  plaintiff  below,  which  was  re- 
versed on  appeal.  Held,  that  the 
party  succeeding  below  was  entitled 
to  single  costs.  Watson,  appel- 
lant ;  Nolan,  respondent.  Per 
TORRENS,  J.  730 


27.  A  party  who  has  not  appeared  be- 
low, and  who  appeals  under  6  &  7 
W.  4,  c.  75,  s.  31.,  must  lodge 
treble  costs.  Bernard^  appellant ; 
GaUagheTy  respondent.  Per  Brady, 
C.  B.  749 

28.  Hdd,  that  though  a  decree  is  re- 
versed upon  a  point  raised  in  the 
Court  below,  the  appellant  never- 
theless cannot  recover  any  por- 
tion of  the  costs  paid  to  the  plaintiff. 
Gloster,  appellant;  Arthur,  re- 
spondent.    Per  Jackson,  J.     832 

DAMAGES. 

Videt  Iksurance,  1. 
Jurisdiction,  2. 
Recognizance,  J1,  50. 

DECREE. 

1.  Civil  bill  debt  upon  a  decree  pro- 
nounced in  1833,  and  renewed  in 
1835.  Held,  that  the  action  was 
maintainable,  six  years  not  having 
elapsed  from  the  renewal  of  the 
decree.  Cottle,  appellant;  Grodson, 
respondent.  Per  Greene,  Ser- 
geant. 148 

2.  Decree  against  two  jointly,  and 
appeal.  It  appeared  that  as  against 
one  the  decree  could  not  stand. 
Heldf  that  the  decree  being  against 
both  jointly,  it  could  not  be  severed, 
but  that  if  reversed  against  one,  it 
should  be  reversed  against  both. 
Coghlan,  appellant;  Davis,  re- 
spondent.   Per  Ball,  J.  681 

3.  The  Assistant- Barrister's  signature 
authenticates  every  thing  appearing 
on  the  face  of  a   decree.     Dillon^ 
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appellant ;  Sullivan,  respoDdent. 
Per  Ball,  J.  865 

4.  A  decree  which  has  neither  heen 
signed  by  the  Assistant-Barrister, 
nor  entered  in  the  Clerk  of  the 
Peace's  hook,  is  a  nullity,  and  can- 
not he  affirmed.  Crcnt/ard,  appel- 
lant; Aheam,  respondent.  Per 
Jackson,  J.  860 

Vids  AppEAt,  16. 

Manor  Coi7RT,  6,  6,  9. 

Warrant,  1. 

DEMAND  OF  POSSESSION. 

1«  Civil  hill  ejectment  against  an  over- 
holding  tenant.  The  civil  bill  stated 
a  demand  of  possession  hy  the  land- 
lord on  the  30th  Septemher:  a 
demand  by  the  hailiff  on  the  29th 
September,  and  a  demand  hy  the 
landlord  on  some  day  after  the  30th 
Septemher,  were  proved.  Held,  that 
the  plaintiff  was  entitled  to  recover. 
Limgany  appellant;  Wahh,  re- 
spondent.   Per  Richards,  B.    32 

2.  It  is  enough  to  make  the  demand 
on  the  premises,  of  the  person  found 
in  possession,  whoever  it  may  be. 

Ihid. 

3.  Civil  bill  ejectment  against  an  over- 
holding  tenant,  stated  the  tenancy 
to  have  determined  on  the  29th 
Septemher,  1841,  and  averred  a 
demand  of  possession  on  the  same 
day.  Hddy  that  a  demand  of  pos- 
session is  necessary.  Held  also,  that 
a  demand  made  on  the  same  day 
on  which  the  tenancy  expired  is 
premature,  and  therefore  insufficient 
Griffithf    appellant;    Bolandy    re- 


spondent. Per  Greene,  Sergeant 

470 

Vide  Ejectment  bt  Civil  Bill,  19. 

DISTRESS. 

Vide,  Notice  to  Quit,  3,  4. 

Rkpletin  bt  Citil  Bill,  3. 

DISMISS. 

1.  An  appeal  from  a  dismiss  below 
being  informal,  hddy  that  the  court 
had  no  power  to  affirm  the  dismiss 
feithaui  pr^udieej  the  dismiss  helow 
heing  on  the  merits.  Brennan  v. 
Cleaty*  Per  Pennefatheb,B.435 

2.  Where  an  appeal  is  so  defecdve 
that  the  case  cannot  be  gone  into, 
the  judge  has  not  jurisdiction  to  alter 
a  dismiss  on  the  merits  pronounced 
helow,  to  a  dismiss  without  preju- 
dice. Hopkins^  appellant;  Lord 
Galmoyy  respondent.  Per  Burtoh, 
J.  636 

Vide  Appeal,  13,  14. 
Costs,  10,  23. 

EJECTMENT  BY  CIVIL  BILL 

1.  Civil  hill  ejectment.  Decree  and 
appeal.  The  sureties  in  the  recog- 
nizance must  he  hound  in  double 
the  sum  decreed,  i.  e«  in  double  the 
costs  helow.  Riordanj  respondent; 
Dwyer,  appellant.  Per  Psrbik, 
J.  21 

2.  Civil  bill  ejectment;  three  defend- 
ants ;  all  were  served,  and  all  appear- 
ed below.  The  appeal  was  entered 
as  hy  three,  and  two  only  joined  in 
the  recognizance.  Held^  bad. 
Grady,  respondent ;    Grady    and 
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Moloney,  appellants.     Per  Pebrin« 
J.  25 

3.  Civil  bill  ejectment  against  an  orer- 
holding  tenant.  The  civil  bill  stated 
a  demand  of  possession  by  the  land- 
lord on  the  30th  September,  a 
demand  by  the  bailiff  on  the  29ih 
September,  and  a  demand  by  the 
landlord,  on  some  day  after  the  SOth 
September,  were  proved.  Held,  that 
the  plaintiff  was  entitled  to  recover. 
Z^oii^an,  appellant;  Wo/rA, respond- 
ent.    Per  Richards,  B.  32 

4.  Ejectment  in  the  civil  bill  court, 
will  lie  under  the  6  and  7  W.  4,  c. 
75,  8.  2,  for  premises  held  under  a 
parol  agreement  from  year  to  year. 
Young,  respondent ; appel- 
lant.    Per  ToRRBNS,  J.  59 

5.  An  ejectment  on  the  title  cannot 
be  maintained  under  6  &  7  W.  4,  c. 
75,  if  the  term  be  in  the  alternative 
of  a  life  or  years.  Dolan,  appellant ; 
(/Brien^  respondent.  Per  Ball, 
J.  79 

6.  On  appeal  in  ejectment  cases  the 
recognizance  need  not  be  in  the 
name  of  all  the  defendants  below. 
Lavatiy  appellant;  Holt,  respon- 
dent.    Per  Ball,  J.  101 

7.  Ejectment  lies  against  a  caretaker 
under  the  6  &  7  W.  4,  c.  75,  s.  2. 
7Vapdr#,  appellant;  Hcusett,  respon- 
dent.   Per  Pennefathbr,  B.  228 

8.  The  6^  6.  3,  c.  88,  does  not 
except  title  from  the  civil  bill 
jurisdiction.  0*Beilly,  appellant; 
O'EeiUy,  respondent.  Per  Bradt, 
C.  B.  305 

9.  In  a  civil  bill  ejectment,  the  pro- 


cess may  be  served  on  the  same 
day  as  the  demand  of  possession 
has  been  made.  Anonymotte,  Per 
Pennefather  B.  428 

10.  In  order  to  sustain  a  defence  to  a 
civil  bill  ejectment,  on  the  ground 
that  the  defendant  has  an  equitable 
title  for  a  longer  interest  on  the 
lands ;  such  equitable  title  must  be 
such  as  the  Civil  Bill  Court  will  be 
induced  to  believe  a  Court  of 
Equity  would  enforce.  Hayden, 
appellant ;  Ccuhen,  respondent.  Per 
Burton,  J.  539 

11.  A  substantial  description  of  the 
tenancy  will  be  a  sufficient  com- 
pliance with  the  56  G.  3,  c.  88,  s. 
7,  in  a  civil  bill  ejectment.  There- 
fore, where  before  marriage  the 
wife  was  tenant  from  year  to  year, 
and  after  the  marriage  an  ejectment 
was  brought  against  herself  and  her 
husband,  and  the  tenancy  was  stated 
to  be  in  them  both.  Held^  sufficient. 

Ihid. 

12.  The  ejectment  process  under  the 
6  and  7  W.  4,  c.  75,  s.  2,  must 
contain  the  name  of  the  barony  or 
parish  in  whicb  the  premises  are 
situated.  It  is  not  sufficient  that 
it  should  refer  to  the  lease  in  which 
the  barony  or  parish  is  mentioned. 
Bell,  appellant;  Macartney,  res- 
pondent.    Per  Crampton,  J.   572 

13.  In  a  civil  bill  ejectment,  under 
the  6  and  7  W.  4,  c.  75,  s.  2.  Held, 
that  a  term  of  three  lives,  or  31 
years,  was  within  the  jurisdiction. 
Jordan,  appellant;  Reynolde,  res- 
pondent.    Per  Foster,  J.        608 
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14.  Wliere  the  original  lease  reserved 
a  rent  of  more  than  £20,  and  an 
under  lease  of  a  portion  of  the 
premises  comprised  in  such  lease 
reserved  only  a  rent  of  £4,  and  the 
ejectment  was  brought  for  such  por- 
tion. Held,  that  there  is  no  juris- 
diction under  the  6  and  7  W.  4«  c. 
75,  s.  2.  Ibid. 

15.  In  cases  of  ejectment  under  the 
6  and  7  W.  4,  c.  75,  the  plaintiff 
has  a  right  to  appeal,  on  entering 
into  the  same  recognizance  as  in 
other  cases.  Tener^  appellant; 
Booth,  respondent.  Per  Pbnne* 
FATHER,  B.  625 

16.  It  is  not  necessary  in  ejectments 
under  the  6  and  7  W.  4,  c.  75,  that 
the  civil  bill  should  require  "the 
persons  in  possession  of  or  claiming 
any  interest  in  the  lands,"  &c.,  to 
appear  before  the  Assistant  Barrister. 

Ibid. 

17.  Civil  bill  ejectment  against  an 
overholding  tenant.  The  plaintiff 
below  proved  title  (o  a  part  of  the 
premises  only.  Held,  that  the 
variance  was  fatal ;  the  pluintiff 
below  not  having  shewn  title  to  the 
whole  of  the  premises  described  in 
the  ejectment.  Lynch,  v.  Lynch, 
Per  Lefroy,  B.  662 

18.  QusBre?  Is  a  variance  in  the 
amount  of  rent  stated  in  the  civil 
bill  ejectment  and  the  rent  proved, 
fatal.  Ibid. 

19.  In  civil  bill  ejectment  against  an 
overholding  tenant,  it  appeared  that 

.  a  person  was  not  served  with  the 
ejectment  who  has  possessfon  of  a 


portion  of  the  lands,  but  did  not 
reside  thereon,  and  was  altogether 
unknown  to  the  landlord  or  bis 
agent,  and  that  sub-letting  was 
contrary  to  the  rule  of  the  estate. 
Held,  that  it  is  not  necessary  lo 
serve  a  person  so  circumstanced. 
Tahany,  appellant ;  Booth,  respon- 
denL    Per  Lbfrot,  B.  663 

20.  The  mere  continuation  of  im- 
provements is  not  such  a  past  per- 
formance within  the  statute  of 
Frauds  as  will  sustaiu  a  parol  pro- 
mise of  a  lease,  so  as  to  constitute 
an  equitable  defence  to  an  ejectment 
on  the  title.  Griffith,  appellant; 
Bland,  respondent.  Per  Lefrot, 
B.  666 

21.  In  civil  bill  ejectment,  an  affidavit 
verifying  the  contents  of  the  civil 
bill,  by  a  person  describing  himself 
as  under  agent  and  receiver  of  the 
landlord.  Held,  sufficient.  Lord 
Digby,  appellant;  Milh,  respon- 
dent.    Per  ToRRENS,  J.  728 

Vide  Costs,  7,  20. 
Demand  of  Possession,  1,  2,  3. 
Fees,  1,  2. 
Notice  to  Quit,  1. 
Recognizance,  7. 
Service  of  Process,  2,  4,  5. 

EJECTMENT. 

I.  In  ejectment  for  non-payment  of 
rent,  the  words  "  county  of  Antrim,*' 
used  in  the  summons,  were  omit- 
ted in  the  declaration  on  record.  In 
the  entry  and  ouster  portion  of  the 
declaration  on  record,  the  name  of 
the  plaintiff  was  omitted.      HM, 
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not  a  fatal  variance.    Henderson  v. 
Diekion.  Per  Pennefather^B.  55 

2.  Lease  for  a  term  of  years.  One  of 
the  lessors  of  the  plaiutiif,  who  was 
assignee  of  the  reversion  under  a 
parol  agreement,  entered  mto  pos- 
session of  part  of  ihe  lands  demised, 
and  the  rent  was  in  consequence 
reduced.  Heldy  that  an  ejectment 
for  non-payment  of  rent  would 
lie,  notwithstanding  the  agreement. 
Lessee  Delap  v.  Leonard*  Per 
Pennefather,  B.  66 

3.  In  an  ejectment  on  the  title,  a 
defendant  who  declines  going  into 
his  defence  on  the  trial  cannot  he 
examined  on  the  part  of  his  co- 
defendant,  their  defences  having  heen 
consolidated.  Lessee  Coote  v.  0*Fal' 
Ion,    Per  Ball,  J.  87 

4.  It  is  not  necessary  to  prove  part- 
performance  to  have  occurred  within 
a  year  of  the  promise  of  a  lease,  to 
sustain  an  equitahle  defence  to  an 
ejectment  in  the  title.  Gmcleyf 
appellant ;  Grier,  respondent.  Per 
Ball,  J.  100 

5.  What  amounts  to  a  disclaimer  of 
Tenancy.  Doe  v.  Murphy,  Per 
Crahpton,  J.  119 

6.  In  an  ejectment  for  non-payment  of 
rent,  a  co-defendant  who  has  suffer- 
ed judgment  to  go  hy  default,  is  a 
competent  witness  for  a  defendant 
who  has  taken  defence,  the  witness's 
name  heing  endorsed  on  the  record. 
Earl  of  Kingston  v.  Brady*  Per 
Greene,  Sergeant.  156 

7.  A  certificate  for  immediate  execu- 
tion,   under  1  and  2  Wm.  4,  cap. 


31,  sec.  14,  will  not  he  granted  in 
an  undefended  ejectment  for  non- 
payment of  rent,  without  an  affidavit 
setting  forth  the  grounds  on  which 
it  is  applied  for.  Lessee*  Courtoten 
V.  Doyle,    Per  Burton,  J.       529 

8.  A  certificate  for  immediate  execu- 
tion in  ejectment  for  non-payment 
of  rent,  when  the  plaintiff  is  non- 
suited for  want  of  the  defendant's 
appearance  to  confess  lease,  entry, 
and  ouster,  will  not  be  granted 
without  an  affidavit  setting  forth  the 
facts,  and  a  special  case.  SemhlSi 
that  such  a  ''special  case"  should  he 
either  that  the  tenant  is  committing 
or  about  to  commit  waste,  or  that 
he  is  in  perfectly  insolvent  circum- 
stances, and  that  the  landlord  has 
no  security  for  his  rent  except  the 
crops  growing  on  the  farm.  Anony^ 
mous.    Per  Ball,  J.  683 

9.  A  judge  at  the  assizes  has  no  power 
to  rescind  an  order  for  immediate 
execution  when  he  has  once  made 
it.  Lessee^  Colthurst  v.  Byrne,  Per 
Ball,  J.  713 

10.  In  ejectment  it  was  proved,  that 
the  tenant  made  no  objection  to  a 
notice  to  quit  on  the  1st  May,  when 
it  was  served,  that  subsequently  he 
said  he  would  give  up  the  premises 
when  he  could  suit  himself  with  a 
house.  It  was  proved  that  there 
was  originally  an  agreement  in 
writing,  which  was  lost,  that  the 
rent  was  payable  on  the  1st  of 
May,  and  1st  of  November,  and 
the  tenant  entered  on  the  6th  No- 
vember.     Held,  that  the  plaintiff 
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was  entitled  to  recover,  the  lime  of 
the  tenant's  entiy  heing  an  equivo- 
cal fact,  and  not  sufficient  to  rebut 
the  primd  fade  evidence  of  the 
commencement  of  the  tenancy, 
arising  from  the  tenant  not  having 
objected  to  the  notice  to  quit. 
Stormoni^  appellant ;  Brown,  re- 
spondent. Per  Cravpton,  J.  578 

EVIDENCE. 

1.  Where  the  person  who  served  a 
notice  to  quit  died  between  the 
hearing  of  a  civil  bill  ejectment  be- 
low and  the  hearing  on  appeal,  it  was 
HeU  that  the  service  might  be 
proved  by  a  memorandum  in  his 
hand -writing,  and  that  it  was  not 
necessaiy  to  prove  it  by  proof  of  his 
evidence  below.  Faman,  appel- 
lant; Tisdcd^  respondent.  Per 
DOHKETT,  C.  J.  6 

2.  A  witness  in  his  cross  examination 
cannot  be  asked,  even  with  a  view  to 
impeach  his  credit,  as  to  the  contents 
of  any  written  document  not  pro- 
duced. PujoIm  v.  Holland.  Per 
Perrin,  J.  19 

3.  Trespass  for  seduction  of  plaintiff's 
daughter.  A  witness  was  asked 
questions  tending  to  impeach  her 
character.  Held,  that  the  plaintiff 
was  at  liberty  to  call  witnesses  as  to 
her  general  good  character.  Broum^ 
V.  Goodwin,    Per  Torrbns.  J.  61 

4.  In  an  action  for  false  imprisonment, 
evidence  of  a  different  imprisonment 
from  that  for  which  the  action  is 
brought,  is  admissible  as   induce- 


ment.   Neal  V.  Magee,    Tex  Tor- 
rbns, J.  ^2 

5.  In  an  action  of  trover  by  the  assig- 
nee of  a  bankrupt,  a  person  who  had 
become  security  for  the  bankrupt 
before  he  became  a  trader  is  not  a 
competent  witness  for  the  plaindf. 
Hudson  v.M'AUen.  Per  Torrbns, 
J.  64 

6.  Non  service  of  a  notice,  disputing 
an  act  of  bankruptcy  by  the  defend- 
ant, in  an  action  brought  by  the 
assignee,  is  not  an  admission  that 
an  act  of  bankruptcy  has  been  com- 
mitted. Ihid» 

7.  In  an  ejectment  on  the  title,  a  de- 
fendant who  declines  going  into  his 
defence  on  the  trial,  cannot  be  ex- 
amined on  the  part  of  his  co-defend- 
ants, their  defences  having  beoi 
consolidated.  Such  a  case  is  not 
within  the  51st  section  of  the  3  and 
4  Vict.  c.  105.  Leeeee^  CooU  t. 
a  Fallon.    Per  Ball,  J.  87 

8.  A  person  who  is  bail  in  the  recog- 
nizance, will  be  permitted  to  he 
examined  for  the  appellant,  on  the 
latter  lodging  the  amount  with  the 
clerk  of  the  peace,  but  it  is  other- 
wise if  lodged  by  the  bail  himself. 
Crawley,  appellant;  Gfrier,  respond- 
ent.    Per  Ball,  J.  100 

9.  In  an  action  of  trespass  for  mesne 
rates,  evidence  that  the  defendant 
did  not  receive  any  rent  out  of  the 
premises  since  the  day  of  the  demise 
in  the  ejectment,  and  that  such  non- 
receipt  was  in  consequence  of  an 
agreement  with  the  plaintiff,  admitt- 
ed under  the  general  issue,  and  is  a 
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good  answer  to  the  action.  Brad' 
Mhaw  V.  Marrit,  Per  Penne- 
FATHER,  B.  213 

10.  Civil  bill  against  two  defendants. 
One  defendant,  against  whom  there 
was  a  decree  below,  and  who  does 
not  appeal,  is  a  competent  witness 
for  the  other  defendant  who  appeals. 
Barry,  respondent ;  Hackett,  appel- 
lant.  Per  Pennefather,  B.   238 

11.  In  an  action  ex  enUraetiii,  a  de- 
fendant who  has  suffered  judgment 
by  default,  cannot  be  examined  as  a 
witness  on  behalf  of  the  other  defend- 
ants. Fitzgerald  y.  Hennessy, 
Per  Ball,  J.  342 

12*  A  defendant  cannot  read,  without 
proof  in  the  usual  way,  a  deed  pro- 
duced by  the  plaintiff  in  pursuance 
of  a  notice  served  upon  him,  where 
the  plaintiff  does  not  claim  any 
interest  under  that  deed.  Curtis  v. 
M*Steeeny.  Per  Greene,  Ser- 
geant. 341 

13.  In  an  ejectment  upon  the  title,  a 
party  in  possession  of  a  portion  of 
the  premises  sought  to  be  recovered 
in  ejectment,  is  a  competent  witness 
for  the  plaintiff;  so  also  is  a  party 
who  has  a  promise  of  a  lease  of  the 
lands  in  question,  his  name  being 
endorsed  upon  the  back  of  the  record. 
Headly,  Lessee  v.  Connor.  Per 
Greene,  Sergeant.  344 

14.  Parol  evidence  not  admissible  to 
explain  or  vary  a  lease,  therefore 
where  it  did  not  appear  on  the  face 
of  a  lease  that  it  was  made  in  pur- 
suance of  a  covenant,  the  opposite 
party  was  not  allowed  to  call  a  wit- 


ness to  show  that  it  was.  Moore^ 
appellant ;  Garde,  respondent.  Per 
Greene,  Sergeant.  3^4 

15.  A  process  server  is  a  competent 
witness  to  prove  other  matters  than 
mere  service  of  process,  notwith- 
standing a  rule  of  the  court  below 
to  the  contrary,  lotten,  appellant; 
Talbot,  respondent.  Per  Burton, 
J.  428 

16.  The  probate  of  a  will  is  not  an 
examined  copy  within  the  meaning 
of  the  27th  sec.  6  and  7  W.  4,  c.  75. 
Semble,  the  copy  referred  to  by  that 
section  must  be  both  examined  and 
attested.  Jackson,  appellant;  Jack' 
son,  respondent.  Per  Greene, 
Sergeant.  469 

17.  On  an  enquiry  to  assess  damages 
for  breach  of  covenant,  by  breaking 
up  land,  the  defendant  may  give 
evidence  of  the  damage  repaired,  to 
go  in  mitigation  of  damages.  Somer' 
ville  V.  Waldron.  Per  Richards, 
B.  487 

18.  Evidence  of  the  custom  of  the 
country  is  admbsible  to  show  the 
commencement  of  the  tenancy,  but 
such  evidence  only  raises  a  presump* 
tion  which  may  be  rebutted.  Hoi' 
land,  appellant;  Foster, res^pondent. 
Per  Lbfrot,  B.  601 

19.  In  an  ejectment  upon  the  title,  a 
party  in  possession  of  part  of  the 
premises  sought  to  be  evicted,  is  a 
competent  witness  for  the  plaintiff. 
Lessee  Malone  v.  Spelessy*  Per 
Lefrot,  B.  504 

20.  A  plaintiff  may  cross-examine  one 
of  his  own  witnesses,  if  he  is  after- 


INDEX. 


wards  produced  for  the  defendant. 

find. 

21.  Semble,  that  a  party  who  has  been 
served  with  an  ejectment,  and  does 
not  take  defence,  is  not  a  compe- 
tent witness  for  the  plaintiflT.  ffay- 
den,  appellant ;  Ccuhin,  respondent. 
Per  Burton,  J.  639 

22.  The  schedule  or  inventory  which 
is  verified  by  affidavit  and  exhibited 
ill  the  Ecclediastical  Court  by  an 
administrator,  for  the  purpose  of 
regulating  the  amount  of  the  stamp 
on  the  lettei*s  of  admhiistratiou^  is 
not  even  prifndfade  evidence  of  his 
having  received  assets.  Annesley 
V.  Croker.    Per  Ball,  J.  712 

23.  The  mother  of  an  illegitimate 
child  is  a  competent  witness  to 
prove  a  contract  for  the  support  of 
it.  Quin,  appellant ;  ,  res- 
pondent.   Per  Bradt,  C.  B.     752 

24.  Held,  that  an  award,  which 
might  in  a  court  of  equity  be  con- 
sidered void  as  an  award,  was  never- 
theless admissible  in  evidence  as  an 
act  of  the  arbitrators,  to  which  the 
parties  assented,  in  order  to  show 
a  waiver  of  a  notice  to  quit.  Lessee, 
Nixcn  V.  Farreily,  Per  Warren, 
Sergeant.  779 

25.  The  defence  of  insolvency  is  sup- 
ported by  production  of  the  ad- 
judication and  schedule,  without  the 
petition.  Brennan,  appellant  ; 
Z>t//aiM,  respondent.    Per  Ball,  J. 

853 

26.  Of  several  defendants  one  only 
appealed.  HM,  that  the  respon- 
dent was  not   entitled  to  examine 


one  of  the  other  defendants  against 

him.      Enraght,  appellant ;  Long- 

fordy  respondent      Per  Jackson, 

J.  S58 

Vide  Attorney,  3. 

Ejectment,  3,  6. 

Insolvent,  4,  6. 

Insurance,  1. 

Mange  Court,  9. 

Trespass,  1>  2,  3. 

EXECUTION. 

1 .  An  interest  from  year  to  year,  after 
the  expiration  of  a  term  of  years, 
with  totin  quotieg  covenant  to 
renew,  cannot  be  sold  under  a  Jifa, 
Tener,  appellant ;  Booth,  respon- 
dent.    Per  Pennefather,  B.  625 

Vide  Ejectment,  7,  8,  9. 
Fees,  1,  2,  3. 

EXECUTOR. 

1.  An  executor  is  not  entitled  in  in 
action  against  him  by  a  creditor  of 
the  deceased,  to  get  credit  in  sup- 
port of  a  plea  of  plene  adminittni' 
vit  for  rent  which  he  has  paid  for 
lands  of  the  deceased,  which  are  but 
equitable  assets  in  his  hands. 
Duane  v.   Walsh.     Per  Ball,  J» 

714 

2.  Civil  bill,  by  a  legatee  of  a  pecn- 
niury  legacy  against  an  executor 
de  son  tort  of  the  testator,  whose  «ill 
was  lodged  in  the  diocesan  court, 
but  not  proved,  and  in  which  the 
executor  de  son  tort  was  named  ex- 
ecutor. Ileldf  that  the  civil  hill 
court  had  jurisdiction.     HtBt/aird, 
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appellant  ;      Logan,      respondent. 
Per  THE  XII.  Judges  782 

Vide  Evidence,  22. 

FEES. 

1.  Qti£Brej  whether  in  a  civil  bill  eject- 
ment, the  assistant  barrister  has 
power  in  the  first  instance  to  tax 
the  sheriffs  fee  of  lOf.  6d.  against 
the  unsuccessful  party.  Connell, 
appellant ;  Pilkingtotiy  respondent. 
Per  Greene,  Sergeant.  133 

2.  In  a  civil  bill  ejectment,  where  the 
assistant  barrister  taxed  the  sheri^Ts 
fee  of  lOf.  6<f.  for  executing  the 
decree  against  the  defendant,  and  by 
reason  of  the  lodgment  of  the  appeal, 
the  decree  was  never  executed.  Held, 
that  such  sum  need  not  be  included 
in  the  amount  of  the  penalty  of  the 
recognizance.  Shee,  appellant ; 
Lord  Desari,    respondent.      Per 

TOKRENS,  J.  239 

3.  On  an  appeal  from  a  civil  bill  eject- 
ment decree,  the  entire  costs,  as  tax- 
ed by  the  assistant  barrister,  must 
be  lodged;  therefore  when  they  con- 
tained an  item  of  \0$.  6d.  for  the 
sherifTs  fee  for  executing  the  decree, 
in  case  he  should  be  called  on  to 
deliver  possession,  and  that  sura 
had  not  been  lodged.  Held,  defective. 
Crantner,  appellant;  Barton ^  re- 
spondent.   Per  Pennefather,  B. 

433 
Vide  Attorney,  1 . 

Service  of  Process,  8. 

FRAUDS,  STATUTE  OF. 
1.  Where  upon  the  sale  of  pigs,  the 


purchaser  directed  the  seller  to  keep 
the  pigs  without  food  for  several 
days,  in  order  that  they  might  be 
ready  for  slaughter,  and  stated  that 
he  would  take  them  away  on  a  cer- 
tain day  and  then  pay  for  them,  and 
he  neglected  to  send  for  them.  Held, 
in  an  action  by  the  seller  against 
the  purchaser  to  recover  the  loss  in- 
curred by  a  resale,  that  the  case  was 
within  the  statute  of  frauds,  and 
required  a  note  in  writing.  Falls, 
appellant ;  Miller^  resjiondent.  Per 
Burton,  J.  695 

Vide  Monet  had  and  received,  1. 

GAMING. 

I.  QuereP  Whether  billiards  are  an 
unlawful  game.  Cardiff^  appellant; 
Piercy,  respondent.  Per  Lefroy, 
B.  519 

HUSBAND  AND  WIFE. 

1.  Where  a  husband  was  sued  for 
necessaries  supplied  to  his  wife  who 
was  living  apart  from  him;  Held, 
that  the  sentence  in  the  ecclesiastical 
court,  in  a  suit  which  the  wife  had 
instituted  against  him  for  alimony 
and  a  divorce  a  mensd  et  thoroy  but 
which  had  been  dismissed,  he  having 
set  up  adultery  in  his  defence,  was 
not  receivable  in  evidence  in  such 
an  actior,  as  it  was  res  inter  alia 
acta.  Day  V,  Spread,  Per  Greene, 
Sergeant.  141 

2.  A  husband  is  liable  for  neeeseariee 
supplied  to  his  wife  so  long  as  they 
live  together,  even  though  the  wife 
has  misconducted  herself.         Ibid* 

3.  When  a  separation  has  taken  place 
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between  them,  a  husband  is  not 
liable  for  any  thing  supplied  to  his 
wife,  if  he  allows  aud  payt  her  an 
adequ/oU  separate  maintenance,  or  if 
she  has  ample  means  of  her  own. 

Ibii, 
4«  But  in  an  action  against  the  hus- 
band, the  onif*  probandi  that  he  is 
not  liable  falls  on  him.  lUd. 

6.  If  a  wife  leaves  her  hasband  without 
just  cause,  he  is  not  liable  for  her 
contracts.  But  if  she  leaves  him  in 
consequence  of  his  ill  treatment  or 
misconduct,  or  if  he  desert  her  with- 
out just  cause  he  is  still  liable.  Ibid. 

6*  If  a  wife  is  guilty  of  adulter}', 
before  or  after  separation,  even 
though  in  the  latter  case  the  sepa- 
ration was  caused  by  her  husband's 
misconduct,  the  husband  is  released 
from  all  liability  for  the  maintenance 
his  wife  ;  and  the  fact  of  the 
husband  himself  being  also  guilty 
of  adultery  makes  no  difference.  Ibid. 

7.  A  man  is  not  bound  either  to  sup- 
port or  educate  his  children,  and 
therefore  a  person  cannot  maintain 
an  action  for  the  support  or  educa- 
tion of  another  man*s  children, 
unless  he  has  so  supported  and 
educated  tbem  with  the  express 
authority  of  the  father.  lUd, 

INFANT. 
1.  A  civil  bill  brought  against  two 
defendants  upon  a  joint  promise,  one 
of  them  being  a  minor,  was  dismissed 
as  to  the  minor  on  the  merits,  and 
as  to  the  other  defendant  without 
prejudice.       SmyUy,   respondent; 


,   appellant.    Per   Bradt, 

C.  B.  307 

2.  An  infant  may  sue  by  prockdn 
ami  in  the  Civil  Bill  Courts. 
Duncan^  appellant ;  Couch,  respond- 
ent.   Per  Crampton,  J.  573 

INJUNCTION. 

1.  A  defendant  appellant  having  ob- 
tained an  injunction  to  stay  pro- 
ceedings at  law.  ffeld,  that  the  in- 
junction does  not  prevent  the  court 
from  hearing  the  appeal.  Anony- 
moui.     Per    Pennefatheb,  B. 

611 

INSOLVENT. 

1.  Civil  Bill  maintainable  against  an 
insolvent  on  a  bill  accepted  by  him 
prior  to  his  insolvency,  he  not 
having  given  notice  of  the  insol- 
vency to  the  party  whom  he  knew 
to  be  holder  of  the  bill,  though  the 
bill  in  question  was  returned  in  bis 
schedule.  Catdfiddf  respondent; 
KeUl€fDell,  appellant.  Per  Pkbbik, 
J.  28 

2.  Civil  bill  maintainable  against  an 
insolvent  on  an  I.  O.  U.  given  for  a 
debt  due  prior  to  the  insolvency  and 
before  the  passing  of  3  and  4  Vict. 
c.  107.  Fleming^  appellant;  ^^- 
tlmcell,  respondent.  Per  PebbiNi 
J.  29 

3.  Civil  bill  maintainable  on  a  promise 
to  indemnify,  made  by  an  insolvent 
prior  to  his  insolvency,  when  the 
damage  did  not  accrue  till  after  the 
insolvency.      Fleming,  respondent  j 
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KetUewdl,  appellaut.  Per  Per- 
RIM,  J.  31 

4.  In  an  action  against  an  insolvent, 
tlie  act  of  adjudication  is  not  suffi- 
cient evidence  that  the  debt  was  in- 
cluded in  his  schedule.  The  sche- 
dule and  petition  must  be  produced. 
Anonymou9.     Per  Torrbms,  J.  58 

6.  The  13th  section  of  3  Geo.  4,  cap. 
124,  enables  a  party  to  set  up  his 
discharge  under  the  insolvent  acts' 
as  a  good  bar  to  an  action  at  the 
suit  of  a  party  whom  he  had  gua- 
ranteed before  his  insolvency  against 
all  damage,  by  reason  of  his  paying 
over  to  insolvent  a  deposit  made 
with  him  as  the  trustee  of  insolvent 
and  a  third  person.  Sidley,  appel- 
lant ;  TaUt  respondent.  Per  Ball, 
J.  96 

6.  A  copy  of  the  assignment  of  the 
provisional  assignee  to  the  general 
assignee,  nnder  the  seal  of  the 
insolvent  court,  is  sufficient  evidence 
without  production  of  the  original 
document.  McDonald,  appellant; 
ilfcmo^n,  respondent.  PerBRADT, 
C.  B.  311 

7.  A  bill,  the  consideration  of  which 
is  the  withdrawal  of  an  opposition 
which  had  been  commenced  to  an 
insolvent's  discharge,  is  void,  even 
though  the  money  is  to  be  paid  by 
a  third  party,  if  the  insolvent  were 
a  party  to  the  agreement.  ATDon- 
ndl^  appellant;  Hardy,  respondent. 
Per  Cramfton,  J.  401 

8.  Since  the  statute  3  and  4  Vict  cap. 
107,  no  action  can  be  maintained 
against  an  insolvent  on  a  security 


given  for  a  debt  due  prior  to  his  insol- 
vency, even  though  the  security  in 
question  may  have  been  given  by  di- 
rection of  the  insolvent  commission- 
ers who  tried  his  case,  and  as  the 
condition  of  his  discharge.  Quinli- 
van,  appellant  ;  Q^%nlivan,  re- 
spondent. Per  Ball,  J.  692 
Vide  Eyidencb,  25. 

Notice  to  Quit,  12. 

INSUflANCE. 

1.  In  adjusting  the  damages  in  an 
action  on  a  policy  of  insurance 
against  fire,  the  question  for  the 
jury  is  the  actual  loss  of  the  plain- 
tiff: that  loss  is  to  be  estimated  by 
the  expense  of  restoring  the  premises 
to  the  state  in  which  they  were  at 
the  time  of  the  fire,  not  by  any 
settled  rule  of  deduction  for  the 
diflference  between  old  and  new  ma- 
terial?, or  by  the  first  cost  of  the 
property  insured. 

When  a  detailed  account  of  the 
loss  sustained  by  the  fire  is  delivered, 
in  compliance  with  a  stipulation  in 
the  policy,  the  plaintiff  is  not  pre- 
cluded from  giving  evidence  of  the 
loss  of  property  not  specified  in  the 
account.  Vance  v.  Fatter.  Per 
Fennbfather,  B.  487 

JURISDICTION. 

1.  Civil  bill  for  the  use  and  occupa- 
tion of  a  house;  the  house  had 
been  in  the  occupation  of  the 
defendant,  and  those  from  whom 
he  derived,  for  20  years,  without 
paying  any  rent.     The  defendant 
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contracted  to  pay  rent  to  the  plain- 
ti/r,  and  claimed  a  set  off  for  work 
and  labour.  HM,  that  the  defen- 
dant had  estopped  himself  from 
disputing  the  title,  and  that  the  case 
was  within  the  jurisdiction  of  the 
Assistant-  Barrister.  MuUigan,  ap- 
pellant; Cb^itfman,  respondent  Per 
Pennbfathbr,  B.  42 

2.  The  Judge  sitting  to  hear  civil 
bill  appeals  has  no  jurisdiction  to 
stop  the  case,  until  the  appellant  has 
paid  the  costs  of  his  attorney 
charged  since  appeal  lodged  P  Siree, 
appellant;  Clifford^  respondent. 
Per  Ball,  J.  96 

3.  Decree  for  19/.  4«.  The  action 
was  stated  in  the  civil  bill  process 
to  be  trespass ;  the  proper  form  of 
action  was  case;  decree  reversed, 
the  sum  sued  for  being  above  the 
jurisdiction  of  the  Assistant-Bar- 
rister, under  the  6  and  7  W.  4,  c. 
75,  s.  1.  M*D(mnellf  appellant; 
Yates,  respondent.  Per  Cramp- 
ton,  J.  254 

4.  Action  for  £20,  loss  and  damage 
sustained  by  means  of  defendant 
having  sold  plaintiff  a  house  which 
he  warranted  sound,  but  which  was 
unsound.  Held^  to  be  within  the 
civil  bill  jurisdiction,  being  sub- 
stantially an  action  of  assumpsit. 
Boyd,  appellant ;  Carraher^  respon- 
dent.    Per  Bradt,  C.  B.  304 

5.  In  ejectment  against  over-holding 
tenant,  where  defendant  alleges  that 
the  lives  in  the  lease  are  in  being, 
the  jurisdiction  of  the  Assistant- 
Barrister  not  noted.     O'Reilly^  ap- 


pellant; (/Beilly,  respondent.    Per 
Bradt,  C.  B.  306 

6.  A  civil  bill  for  additional  rent,  for 
subletting  contnuy  to  covenant  in  a 
lease,  is  a  proceeding  on  a  penal 
covenant,  and  not  within  the  ciril  bill 
jurisdiction.  Boyle,  appellant; 
M'Govem,  Respondent.  Per 
Bradt,  C  B.  308 

7.  Where,  on  an  appeal  from  a  civil 
bill  decree,  it  appeared  that  the  civil 
bill  was  for  unliquidated  damages, 
and  that  the  sum  decreed  exceeded 
the  civil  bill  jurisdiction.  Heldt 
that  the  decree  must  be  reversed,  it 
being  void  in  toto  and  not  merely 
bad  for  the  excess.  ATDonndl, 
appellant;  0' Flaherty ^  respondent 
Per  Greens,  Sei^geaot.  355 

8.  Civil  bill  for  the  alteration  of  a 
water  course,  in  consequence  of 
which  ^e  plaintiff's  house  and 
garden  were  overflowed.  Hdd,  that 
the  title  was  not  drawn  into  ques- 
tion on  the  face  of  the  process,  and 
that  the  case  aught  to  be  heard 
on  the  merits.  Coggxne,  appellant ; 
Gihlin,  respondent.  Per  Greene, 
Sergeant.  467 

9.  Where  the  appeal  is  so  defective 
that  the  case  cannot  be  gone  into,  the 
Judge  has  not  jurisdiction  to  alter 
a  dismiss  on  the  merits  pronoimced 
in  the  court  below  to  a  dismiss 
without  prejudice.  Hopkins,  ap- 
pellant ;  Lord  Galmoy,  respondent 
Per  Burton,  J.  536 

10.  Questions  of  forgery  of  doca- 
ments  relating  to  lands  may  be 
tried  in  the   Civil  BiU  Courts,  if 
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they  arise  Id  cases  otherwise  within 
their  jurisdiction.  Murphy ^  appel« 
lant;  Simpion^  respondent  Per 
Ball,  J.  686 

11.  In  ejectment  against  over-holding 
tenants,  where  the  defence  relied  on 
is,  that  the  lease  has  not  yet  ex- 
piredy  the  Assistant-Barrister  has 
power  to  try  the  question,  whether 
any  alteration  has  heen  made  in 
the  lease  since  its  execution,  hy  the 
insertion  of  a  new  life  or  other 
enlargement  of  the  original  term. 

lUd. 

Vide  Ejectment  bt  Civil  Bill, 
13,  14. 
Executor,  2. 
Manor  Court,  2,  3. 
Pawnbroker,  1. 
Penalty,  1,  4. 
Recogntzangb,  27. 
Replevin  by  Civil  Bill,  3,  6. 
Splitting  of  Demands,  1. 
Title,  I. 

LANDLORD  AND  TENANT. 

1.  Encroachments  made  by  a  tenant 
during  the  period  of  his  tenancy, 
upon  the  lands  of  the  neighbouring 
landlord,  are  not  for  the  benefit  of 
his  landlord.  Irwin  Lessee  v. 
Boyce.     Per  Ball,  J.  341 

Vide  Stamp,  8. 

LIMITATIONS,  STATUTE    OF 

1.  A  memorandum  of  the  payment 
of  interest  within  six  years,  made  by 
a  third  person,  on  the  back  of  a 
promissory  note  at  the  request  of 
both  parties,  will  take  a  case  out  of 
the  statute  of   limitations.     Chat' 


terton,    appellant ;   M* A  lister ^  re- 
spondent. Per  Pennefather,  B.  46 

MANOR  COURT. 

1.  An  appeal  bond  from  a  Manor 
Court  decree  must  be  conditioned 
to  pay  interest  on  the  sum  decreed, 
although  interest  has  not  been 
sought  for  by  the  plaintiff  below, 
and  none  has  been  decreed  him, 
Cbntoay,  appellant ;  Boyle^  respon- 
dent    Per  DoHERTY,  C.  J.  7 

2.  To  bring  a  person  within  the  juris- 
diction of  a  Manor  Court,  he  must 
reside  in  the  manor.  The  mere 
service  of  process  within  the  manor 
is  not  sufficient.  Anonymous.  Per 
Pennefather,  B.  43 

3.  To  bring  a  case  within  the  juris- 
diction of  a  Manor  Court,  the 
consideration,  the  promise,  and 
the  residence  of  the  plaintiff  must 
be  within  the  manor.  White, 
appellant;  M'Cimnelly  respondent. 
Per  Pennefather,  B.  45 

4.  Where  the  sum  sued  for  in  a 
Manor  Court  is  under  40s.  the 
7  and  8  Geo.  4,  c.  59,  s.  2,  aUows 
the  parties  to  be  examined  only  in 
cases  where  the  evidence  is  defec- 
tive, but  does  not  allow  every  other 
species  of  evidence  to  be  dispensed 
with.  TayloTf  appellant;  Courtenay, 
respondent.  Per  Crampton,J.  258 

5.  Manor  Court  summons  must  be 
served  three  clear  days  before  the 
day  of  appearance.  Certificate  of 
Seneschal  that  appeal  is  lodged  is 
sufficient  evidence  of  notice  to  the 
respondent.    Lanej  appellant ;  Can- 
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noUyt    respondent.     Per  Ball,  J. 

S15 

6.  A  civil  bill  does  not  lie  for  the  re- 
covery of  the  amount  of  a  distress 
under  a  manor  court  decree,  unless 
the  decree  on  the  face  of  it  is  bad  ; 
there  should  be  an  appeal  from  the 
decree.  Kinff^  appellant ;  C^Mom^ 
respondent.  Per  Grbenb,  Ser- 
geant. 488 

7.  An  appeaJ  from  a  manor  court  de- 
cree must  be  to  the  assizes  next 
after  the  court  at  which  the  decree 
was  pronounced.  Highfield,  appel- 
lant ;  Kelltf^  respondent.  Per 
Greeke,  Sergeant.  493 

8.  On  appeal  from  a  manor  court 
decree,  the  appellant  is  entitled  to 
the  production  of  the  process. 
Duffy,  appellant  ;  Qotit,  respon- 
dent   Per  Greene,  Sergeant.  494 

9.  A  decree  in  a  manor  court  must  be 
proved  by  the  production  of  the 
decree  itself,  or  of  the  book  in 
which  the  proceedings  of  the  court 
are  entered,  the  copy  of  an  entry 
taken  by  the  registrar,  and  proved 
by  him,  not  being  sufficient.  BeH, 
appellant ;  Macartney^  respondent. 
Per  Crampton,  J.  685 

10.  Decree  in  manor  court  for  £10, 
besides  costs.  The  appeal  bond 
was  for  £20.  Hdd^  insufficient. 
Irtein,  appellant;  Boyd^  respond- 
ent.    Per  Bradt,  C.  B.  750 

1 1.  When  the  sum  sued  for  in  a  manor 
court  is  under  40s.  it  is  discretion- 
ary with  the  judge  whether  he  will 
or  will  not  grant  a  decree  on  the 
testimony   of  the  plaintiff   alone. 


(yConnoTf    appellant  ;    Flyn,  re- 
spondent. Per  Bradt,  C.  B.    753 

12.  A  Copy  of  the  patent  of  a  manor 
court,  which  has  been  acted  on  for 
npwards  of  30  years,  need  not  be 
proved  to  be  a  correct  copy. 
Afumymoui.    Per  Jackson,  J.  825 

13.  The  Seneschal  of  a  manor  coart 
can  dismiss  without  prgudice. 
Curry^  appellant  ;  Murphy,  tear 
pendent     Per  Jackson,  J.      828 

rtesif  Bond,  2,  3, 8,  9,  10,  11. 

MISJOINDER. 

1.  Joinder  of  husband  and  wife  in  aa 
action  for  seduction  «f  their  daugh- 
ter. Heldy  fatal,  though  the  q)peal 
was  entered  by  consent.  Gray^ 
appellant ;  JaneSf  respondent  Per 
Pennefather,  B.  46 

2.  In  a  civil  bill  process  a  coimt  for  a 
breach  of  warranty,  and  upon  an 
account  stated,  cannot  be  joined. 
Smith,  appellant;  APGawant  re- 
spondent;   Per  Crampton,  J.  400 

Fu20  Amendment,  3. 

MONEY  HAD  AND  RECEIVED. 

1.  A.  becam*e  the  purchaser  of  a  house 
at  an  auction.  B.  afterwards  agreed 
to  give  him  £3  15s.  for  his  bargain. 
The  money  was  paid — ^but  there 
was  no  contract  in  writing:  after- 
wards £10  was  paid  by  B,  on  ac- 
count of  the  purchase  money.  A. 
offered  to  convey  the  premises  to  B. 
who  refused  to  complete  the  con- 
tract Held,  that  B.  could  recover 
back  the  money  which  he  had  paid 
to  A.  the  consideration  having  failed. 
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from  year  to  year,  his  eldest  sod 
pays  the  rent,  it  is  sufficient  to  serve 
him  with  notice  to  quit,  although 
the  widow  and  younger  children  re- 
main in  the  house  with  him.  Far' 
nan^  appellant;  Tisdaliy  respondent. 
Per  DoHBfiTT,  C.  J.  6 

2.  A  notice  to  quit  on  the  29th  Sep- 
tember was  proved ;  another  notice 
to  quit  on  the  2dth  March  follow- 
ing was  held  to  he  an  absolute  waiver 
of  the  former  notice,  and  not  a  ques- 
tion for  the  jury.  Longan^  appel- 
lant;   WaUK    respondent.       Per 

BlOHARDS,  B.  32 

3.  A  tenant  holding  over,  after  the 
expiration  of  a  notice  to  quit  given 
by  his  landlord,  is  not  liable  to  a 
distress,  unless  it  appears  that  there 
has  been  a  renewal  of  the  tenancy. 
Daly  V.  Colhert,  'Per  Gbbbne, 
Sergeant.  151 

4.  The  mere  making  of  a  distress  does 
not  waive  a  former  notice  to  quit, 
and  re-establish  the  tenancy.    lUcL 

6.  The  presumption  that  a  tenancy  is 
correctly  stated  in  a  notice  to  quit 
if  it  be  not  objected  to,  may  be  re- 
butted by  proof  that  the  tenant  was 
before  served  with  a  notice  to  quit, 
stating  the  tenancy  differently,  with> 
out  making  any  objection  to  it. 
WaUh,  appellant ;  Lankan,  re- 
spondent.   Per  Penkbfatheb,  B. 
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6.  Notice  to  quit  served  on  immediate 
lessee,  is  sufficient  to  enable  plaintiff 
to  recover  in  ejectment  from  sub- 
lessee. Shotddham^  Leuee,  v.  Law- 
lor.    Per  Burton,  J.  302 


7.  A  distress  for  rent  after  the  expira- 
tion of  the  six  months  from  the 
determination  of  the  tenancy  is  not 
a  waiver  of  the  notice  to  quit    Ibid* 

8L  a  party  served  with  a  notice  to  quit 
on  first  of  November,  offered  to  give 
up  the  premises  at  the  expiration  of 
the  notice  to  quit,  if  he  got  half  a 
year's  rent.  Held^  not  to  dispense 
with  proof  of  the  commencement  of 
the  tenancy.  NtigerUy  appellant; 
Bamn,  respondent.  Per  Bs^t, 
C.  B.  310 

9.  Antecedent  anthority  is  necessary 
to  entitle  an  agent  to  serve  a  notice 
to  quit,  and  subsequent  recognition 
is  not  sufficient  A  parol  authority 
is  sufficient  Carney^  appellant; 
FoXy  respondent  Per  Bichabdb, 
B.  486 

10.  Where  an  ejectment  was  brought 
for  the  lands  of  Upper  CuUane^ 
and  the  notice  to  quit  was  for  the 
lands  of  Upper  Cullane  Moun- 
tain, Held,  that  the  variance  was 
fatal.    Lord  Kingston,  respondent; 

,  Appellant     Per  Lefbot, 

B.  507 
1 L  Where  a  receiver  under  the  Court 

of  Chancery  brought  an  ejectmeut 
founded  on  a  notice  to  quit,  signed 
by  him  as  agent  of  the  owner  of 
tlie  estate :  held,  that  such  a  notice 
was  bad,  as  in  the  notice  he  should 
have  styled  himself  the  receiver  of 
the  court,  and  not  the  agent  of  the 
party.    Anonymotu,.    Per  Brabt, 

C.  B.  553 
12.  A  tenant  from  year  to  year  was 

discharged  as  an  insolvent      The 
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Barrister's  decree  was  execaied  in  a 
manuer  different  from  that  pre- 
scribed by  the  statute.  Engluh  v. 
jByam    Per  Jackson,  J.  849 

4.  An  action  for  treble  damages  and 
costs,  under  7  W.  3,  c.  22,  sec  6,  is 
not  within  the  jurisdiction  of  the 
Civil  Bill  Courts.  Hogan,  appel- 
lant; M^Carthy^  respondent.  Per 
Jackson,  J.  863 

Vide  Attoknbt,  1. 

JUBIBDICTION,  6. 

POUND. 

1 .  A  pound  keeper  who  uses  ordinary 
diligence,  is  not  liable  for  the  value 
of  cattle  feloniously  taken  from  his 
pound.  Buit,  appellant;  Jurdan^ 
respondent    Per  Ball,  J.        104 

PROMISSORY  NOTE. 

1.  HM,  that  an  instrument  in  the 
foUowing  terms,  "  on  the  Ist  Dec. 
next,  we  jointly  and  severally  pro- 
mise to  pay  C.  D.  or  order  the  sum 
of  £5  sterling,  value  received,  by 
the  expense  to  be  incurred  in  repair- 
ing a  bounds  which  we  have  defaced,*' 
is  not  a  valid  promissory  note. 
Piffotit  appellant;  Skeehan,  re- 
spondent.   Per  Jackson,  J.      863 

RECEIVER. 
Vide  NoTZCB  to  Quit,  11. 

RECOGNIZANCE. 

1.  Upon  an  appeal  from  a  civil  bill 
decree,  a  recognizance  in  double  the 
sum  decreed  is  insufficient,  single 
costs  being  lodged.     CtUlen,  appel- 


lant; Brennan,  respondent     Per 

DOHERTT,  C.  J.  9 

2.  Civil  bill  ejectment.  Decree  and 
appeal.  The  sureties  in  the  recog- 
nizances must  be  bound  in  double 
the  sum  decreed,  i.  e.  in  double|the 
costs  below.  Riordan^  respondent; 
Dwyer,  appellant    Per  Pbbeiv,  J. 

21 

3.  Appeal  by  two  defendants,  one  of 
whom  was  present  below;  the  recog- 
nizance was  by  two  sureties,  the 
defendadts  not  being  parties  to  ii. 
Hdd^  bad.  Roberief  respondent; 
Danohuet,  appellants.  PerPEBRiH, 
J.  24 

4.  Civil  bill  ejectment,  three  defend- 
ants, all  were  served  and  all  appear- 
ed below.  The  appeal  was  entered 
as  by  three,  and  two  only  joined  in 
the  recognizance.  JTieU^bad.  Gradfft 
respondent;  Grady  and  Malan^, 
appellants.    Per  Pebbin,  J.      26 

6.  Two  plaintiffs  appealing,  both  must 
enter  into  the  recognizance.  Awm^' 
motif.     Per  Pebbin,  J.  26 

6.  An  error  in  the  date  of  the  decree, 
as  recited  in  the  recognizance  en- 
tered into  by  the  appellant,  is  faul. 
O'NeiU,  appellant;  MacauUy^  re- 
spondent   Per  Pbnnefatheb,  B. 

44 

7.  A  landlord  appealing  under  the  52 
sec.  of  6  and  7  W.  4,  c  75,  must 
enter  into  the  same  security  by 
recoguizance,  as  a  defendant  appeal- 
ing under  the  29th  sec.  of  the  36 
G.  3,  c.  25 ;  and  therefore,  where 
upon  an  appeal  from  a  dismiss  the 
landlord  entered  into  a  recognisance 
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without  any  sureties.  HM,  bad, 
and  the  appeal  dismissed.  Crehan^ 
appellant ;  Martin^  respondent.  Per 
Grebnb,  Seijeant.  125 

8.  Hddj  that  in  a  recognizance  of 
appeal  from  a  decree,  it  should  ap- 
pear either  by  averment  in  the  body 
of  it,  or  by  identity  of  description, 
that  the  person  who  has  entered  into 
it  is  the  defendant  in  the  cause,  and 
that  parol  testimony  was  inadmissible 
to  prove  the  fact.  Seward^  appel- 
lant; Coote^  respondent.  Per 
Grkenb,  Serjeant.  131 

9.  A  recognizance  wanting  the  signa- 
ture of  the  assistant  barrister  is  bad. 
Ryan,  appellant;  Kennedy,  re- 
spondent.   Per  Pbknsfather,  B. 

233 

10.  Civil  bill  appeal.  The  parties 
were  not  described  in  the  margin  of 
the  recognizance  as  in  the  cause. 
Heldy  no  appeal.  Clarke^  appellant; 
AdanUf  respondent.  Per  Pennb- 
FATHER,  B.  234 

1 L  Where  the  sureties  in  a  recogni- 
zance are  bound  only  in  the  single 
sum  decreed,  there  is  no  appeal,  and 
no  costs  can  be  given.  Horantf 
appellant ;  NeUl,  respondent.  Per 
Pennbfather,  B.  235 

12.  In  the  body  of  the  recognizance 
of  appeal,  the  name  of  the  appellant 
was  stated  to  be  G.  A.  B.  The 
signature  at  the  foot  of  the  recogni- 
nance  was  G.  A.  L*  B.  Hddy  that 
the  recognizance  was  sufficient. 
Blackinsopf  appellant;  Ekene,  re- 
spondent.    Per  Crahpton,  J.  259 

13.  In  a  recognizance  of  appeal,  by 


two  defendants  from  a  decree  below, 
they  acknowledged  themselves  to  be 
jointly  bound  to  the  plaintiff,  &c. 
Held^  that  the  recognizance  was  bad^ 
and  that  they  should  have  bound 
themselves  severally  as  well  as  joint- 
ly* Shanahan,  appellant;  Pieree, 
respondent.  Per  Greene,  Ser- 
jeant. 336 

14.  In  a  civil  bill  appeal,  an  objection 
to  the  recognizance  is  a  preliminary 
objection,  and  is  waived  by  making 
any  other  before  it.  Bloodf  appel- 
lant ;  Macnamara,  respondent.  Per 
Greene,  Seijeant.  338 

15.  In  an  appeal  by  plaintifis,  in  a 
civil  bill  ejectment,  from  a  dismiss 
below,  the  recognizances  were  con- 
ditioned to  pay  such  debt  and  costs, 
as  should  be  awarded,  &c«  Held, 
that  the  word  "  debt"  was  surplus- 
age only,  and  did  not  vitiate  the 
recognizance.  Crehan,  appellant; 
Martin,  respondent.  Per  Greene, 
Serjeant.  339 

16.  Civil  bill  decree  for  £10  and  12s. 
6d.  costs.  Recognizance  of  appeal 
in  £21  4s.,  and  the  appellant  had 
lodged  £1  5s.  for  costs.  The  recog- 
nizance was  held  bad,  as  being  in- 
sufficient in  amount,  and  that  the 
extra  costs  lodged  did  not  cover  the 
defeat.  ^S'miM,  appellant;  FetteA, re- 
spondent. PerPENNEFATHER,B.432 

17.  The  Amount  of  recognizance  of 
appeal    required    by  36    Geo.  3, 

cap.  25,  should  be  in  late  Irish 
currency,  and  held  that  a  re- 
cognizance in  40r.  means  40f.  pre- 
sent currency,  and  being  in  too  large 
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a  som,  is  bad.  Brmnan,  appellant ; 
Clsmy^  respondent  Per  Pbnnbfa- 
THBS,  B.  435 

Id.  After  a  witness  has  been  sworn 
though  not  examined,  no  objection 
to  the  infonnality  of  recognizance 
can  be  taken.  Todd^  appellant; 
KeUy^  respondent  Per  Pbn  nbfa- 
THBR,  B.  438 

19.  Civil  BUI  Appeal.  One  of  the 
smeties  was  described  in  the  recog- 
nizance as  **Edmond  Murray!* 
bat  signed  it  as  ^Edward  Mur^ 
rayj*  HM^  that  the  recognizance 
was  defective.  Qidlaghsry  appel- 
lant ;  BPGnUh,  re^)ondent     Per 

BiCHARDS  B.  475 

30i  Recognizance  of  Appeal  held  bad, 
the  condition  being  to  prosecute  an 
''appeal  from  a  diimUi,*'  there 
having  been  a  decree  below,  and  it 
cannot  be  amended  on  the  hearing 
of  the  appeal.  Sheil,  appellant; 
Murphy,  respondent  Per  Rich- 
ards, B.  485 

21.  It  is  not  necessary  that  the  appel- 
lant should  be  described  as  plaintiff 
or  defendant  in  a  recognizance,  if 
otherwise  sufficiently  described. 
Hanbury^  appellant;  Hughee,  re- 
spondent.    Per  Grbenb,  Sergeant 

491 

22.  The  recognizance  must  be  dated, 
otherwise  it  is  bad,  and  no  evidence 
can  be  admitted  to  supply  the  de- 
fect Geoghegan,  appellant ;  Gw- 
yravef  respondent  Per  Gkbbnb, 
Sergeant  492 

23.  A  recognizance  entered  into  by  a 
marksman  need  not  have  an  attest- 


ing witness.  WaUks,  appellant; 
(7jr«j^,  respondent  PerLsFROT, 
B.  509 

24.  The  number  is  a  part  of  the  re- 
cognizance, and  an  omission  to  fill 
it  up  is  a  &tal  defect  Any  depar- 
ture from  the  forms  given  by  the 
legislature  for  civil  bill  appeals,  un- 
less a  mere  clerical  departure^  not 
altering  the  sense,  is  fatal.  €tDM, 
i4>pellant;  J7a^,  respondent  Per 
Lbfrot,  B.  510 

25.  A  recognizance  must  be  signed 
by  the  party  who  enters  into  it.  /o- 
goey  appellant;  Donovan,  respond- 
ent   Per  ToRRBMS,  J.  523 

26*  A  recognizance  on  appeal,  by  the 
plaintiff  in  a  civU  bill  from  a  dis- 
miss below,  in  the  sum  of  forty 
ehilling$»  Held,  bad  for  excess,  the 
sum  prescribed  by  the  statute  bang 
forty  shillings  Irish»  and  since  the 
currency  act,  these  words  must  be 
taken  to  mean  forty  shillings  British. 
Hopkins,  appellant;  Z,ord  Cfaimojf, 
respondent    Per  Burton,  J.  536 

27.  Where  the  appeal  is  defective  by 
reason  of  the  sum  mentioned  in  the 
recognizance  being  too  laige,  if  the 
respondent's  agent  waive  the  objec- 
tion, the  Judge  of  assize  has  full 
jurisdiction  to  hear  the  appeal. 
Cuffe,  appellant ;  Sireey  respondent. 
Per  Burton,  J.  551 

28.  A  recognizance  is  good,  though  it 
be  entered  into  for  a  greater  sum 
than  double  the  amount  decreed. 
Richards  V.  Richards.     Ter  Pbk- 

NEFATHBR,  C.  J.  556 

29.  A   recognizance    in    double   the 
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amount  of  the  debt,  costs,  and  war- 
rant, is  good,  when  the  warrant  was 
included  in  the  sum  mentioned  iu 
the  body  of  the  decree.  Danohuey 
i^pellant ;  NeUoUf  respondent.  Per 
Pbhkefathsb,  C.  J.  661 

30.  A  recognizance  by  a  plaintiff  in 
forty  shillings,  is  bad.  CoMhen, 
appellant  ;     Phelan,    respondent. 

Per  PSNMEPATHER,  C.  J.  562 

31.  Where  in  a  recognizance  the  sure- 
ties acknowledge  themselves  to  be 
indebted  to  ,  omitting  the 
word <<phiintiff."  HM^hsid.  ffyland 
appellant ;  CoUet,  respondent.  Per 
Pbnnbfatheb,  C.  J.  662 

32.  The  recognizance  of  appeal  from 
a  decree  or  dismiss  by  the  Assistant 
Barrister,  is  valid,  although  taken 
for  a  greater  sum  than  that  required 
by  the  statute.  Kedan^  appellant ; 
ilf'JkfaAon,  respondent.  PerC&AMP- 
TON,  J.  586 

33.  After  a  witness  has  been  sworn 
and  partly  examined,  it  is  too  late 
to  object  to  the  recognizance. 
Starmanty  appellant;  Br^nwn^  re- 
spondent.  Per  Cramfton,  J.    578 

34.  In  the  recognizance  of  appeal 
from  a  civil  bill  decree,  the  securi- 
ties acknowledge  themselves  to 
be  indebted,  &c.  in  four  , 
omitting  the  words  'pounds.' 
Held,  that  the  recognizance  was  bad. 
Rea,  appellant;  Baverty,  respon- 
dent.    Per  Cbamptom,  J.         584 

35.  A  party  who  was  present  in  person 
at  the  hearing  of  the  case  below, 
and  the  pronouncing  of  the  decree, 
but  was  not  present  at  the  time  of 


the  Assistant  Barrister  taking  the 
recognizance  of  appeal,  must  for 
the  purpose  of  appealing,  enter  into 
a  recognizance,  although  he  may 
have  had  an  attorney  employed 
who  appeared  and  acted  for  him. 
Ahom,  appellant ;  ,  respond- 

ent.   Per  Greene,  Sergeant.     616 

36.  A  recognizance  of  appeal  entered 
into  in  double  the  sum  decreed,  ex- 
clusive of  the  item  mentioned  in 
the  decree,  and  taxed  and  certified 
by  the  Assistant  Barrister,  as  the 
fee  for  the  sheriff  on  the  execution 
of  the  decree,  is  good.  Leary,  ap- 
pellant; Murphy f  respondent.  Per 
Greene,  Sergeant.  617 

37.  A  recognizance  of  appeal,  the 
amount  of  which  is  more  than  dou- 
ble the  sum  mentioned  in  the  decree 
for  debt  and  costs,  is  bad.  Keamty 
a]^)ellant  ;  Bokuui,  respondent. 
Per  Greens,  Sergeant.  621 

38.  The  respondent  who  objects  to  the 
amount  of  the  recognizance,  is 
bound  by  the  sum  mentioned  in  the 
decree,  and  cannot  go  behind  it  in 
order  to  show  that  a  particular  item 
should  not  have  been  disallowed  by 
the  Assistant  Barrister.  ib. 

39.  Recognizance  in  408.  Held,  that 
it  means  40s.  late  currency,  as  being 
entered  into  under  a  statute  which 
requires  it  to  be  on  that  amount. 
M*Farland,  appellant ;  ColAoun, 
respondent.  Per  Pennsfathxr, 
B.  624 

40.  A  recognizance  of  appeal  iu 
double  the  sum  decreed,  inclusive 
of  the  fee  for  the  sheriff's  warrants. 
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18  sufficient  Fiaher^  appellant; 
Wallace,  respondent.  Per  Pbnnb- 
FATBBR,  B.  629 

41.  An  objection  to  a  recognizance  of 
appeal  cannot  be  taken,  where  the 
appeal  is  brought  by  the  desire  of 
the  Assistant-Banister,  and  other 
cases  stand  over  to  abide  its  result. 
Hendenon,  appellant;  Dean  of 
Deny,  respondent.     Per  Pbnkb- 

FATHBR,B.  631 

42.  A  recognizance  of  appeal  entered 
into  by  a  defendant  in  a  sum  exceed- 
ing  double  the  sum  decreed  below, 
is  bad.  Hughee^  appellant ;  Hughee, 
respondent.     Per  Torrbnb,  J.  669 

43.  Semble.  A  recognizance  is  defec- 
tive on  the  ground  that  it  has  no 
number.  Nolan,  appellant ;  Nolan, 
respondent.     Per  Torrbns,  J.  671 

44.  A  recognizance  in  408.  means 
40s.  late  currency,  and  is  therefore 
a  sufficient  one.  Mannion,  appel- 
lant;   French,   respondent      Per 

TORRENS,  J.  671 

45.  Where  in  a  recognizance  entered 
into  on  an  appeal  from  a  decree,  the 
defendant  by  mistake  called  himself 
"  the  plaintiff  in  the  cause,"  and  ac- 
knowledged himself  to  be  indebted 
'*  to  the  plaintiff.'*  Held^  that  the 
recognizance  was  nevertheless  good, 
the  words  "  plaintiff  in  this  cause*' 
behig  surplusage.  Healy^  appel- 
lant ;  Blake,  respondent.  Per  Ball, 
J.  679 

46.  A  recognizance  in  408.  by  a  plain- 
tiff appealing  from  a  dismiss,  is 
bad.  Such  a  recognizance  cannot 
be   construed  to    mean  40s.    late 


currency.  Hennenyt  appellant ; 
Shanahan,  respondent  Per  Bali, 
J.  696 

47.  A  recognizance  of  appeal  entered 
into  by  a  defendant  in  a  sum  «KMi- 
ifig  the  double  of  the  sum  deereed 
below,  is  bad.  Pariler,  appellant; 
Duggan,  respondent.  Per  Ball, 
J.  698 

48.  The  number  is  no  part  of  the 
recognizance,  and  an  omission  to 
fill  it  up,  or  a  variance  in  it  from 
the  number  of  the  decree,  is  not 
material.  Moran,  appellant ;  Cik- 
Mfi,  respondent.  Per  Ball,  J.  706 

49.  A  recognizance  of  appeal  entered 
into  by  a  defendant  on  a  civil  bill 
appeal,  in  a  sum  exceeding  the 
double  of  the  sum  decreed  below, 
is  bad.  Sullivan,  appellant ;  Grt^t 
respondent.  Per  Richards,  B.  706 

60.  Semble.  The  recognizance  of 
appeal  is  good,  although  for  a  sum 
exceeding  that  required  by  the 
statute.  Orr,  appellant;  Marquii 
of  Herijfbrdy  respondent  Per 
Bradt,  C.  B.  746 

51.  In  ejectment,  the  costs  decreed 
were  £1  Us.  11^.  (the  costs 
allowed  by  the  statute  being  £1 
149.  6d.)  The  recognizance  of 
appeal  was  of  £3  9s.  Held,  the 
recognizance  was  bad,  being  for  less 
than  double  the  sum  decreed. 
Rogers,  appellant;  M*AMn,  re- 
spondent   Per  Bradt,  C.  B.   747 

52.  A  recognizance  in  more  than 
double  the  sum  decreed.  Hdd, 
good.  Callaghany  appellant ;  Cel- 
laghan,    respondent.      Bradtkaw^ 
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appellant ;  Lloyd,  respondent.    Per 
Jackbon,  J.  821,842 

53.  A  recognizance  in  double  the 
debt  decreed  is  good,  if  double 
costs  be  at  tbe  same  time  paid. 
Anonymous*   Per  Jacksok,  J.  823 

64.  A  recognizance  in  double  the 
debt  and  costs,  omitting  interest 
when  interest  was  decreed.  Held, 
insufficient*  DiUane,  appellant ; 
Sullivan,  respondent.  Per  Ball, 
J.  855 

65.  When  there  are  more  defendants 
than  one,  a  recognizance  whereby 
the  plaintiff  acknowledges  himself 
to  be  bound  "  to  the  d^endanti*  is 
insufficient.  Haynm^  appellant ; 
Cro99,  respondent.  Per  Jackson, 
J.  859 

6^,  In  the  margin  of  a  recognizance, 
the  defendant  was  styled  ^'  N.  J. 
&c.  widow  and  executrix,"  but  in 
the  body  of  it  was  described  without 
those  additions.  Held,  that  it  was 
a  fatal  irregularity.  Johmcn,  ap- 
pellant; Daly,  respondent*  Per 
Jackson,  J.  862 

Vide  Appeal,  12. 

Bond,  5. 

Ejectment  bt  CivilBill,  6^  15 

Fees,  2. 

Stamp,  7. 

REGISTRY  OF  VOTE. 

1.  It  is  sufficient  under  the  2  and  3 
W.  4,  c.  88,  s.  13,  for  a  party  seek- 
ing to  register,  to  have  been  in 
possession  of  the  premises,  out  of 
which  he  claims  the  franchise,  for 
six  months,  and  they  need  not  be 


of  the  required  value  during  that 
period.  In  re  Peter  M*DonnM. 
Per  Dohertt,  C  J.  1 

2.  B.  in  August,  1839,  entered  into 
possession  of  certain  lands  under  an 
agreement  with  Lord  V.  for  a  lease 
for  21  years.  In  the  beginning  of 
March,  1840,  a  lease  was  executed 
by  B.  and  delivered  to  T.  the  agent 
of  Lord  V.  who  subsequently  to  the 
25th  March,  1840,  procured  it  to 
be  executed  by  Lord  V.  The  lease 
was  dated  August,  1839,  and  the 
term  conveyed  was  ^<for  21  years 
from  the  25th  March,  last  past." 
B.  who  had  claimed  to  register  as  a 
£10  lease  holder,  had  been  rejected 
upon  the  ground  that  his  lease  was 
antedated.  Upon  appeal,  hdd,  that 
the  antedating,  not  being  fraudulent, 
was  no  ground  for  rejecting  B. 
Held,  further,  that  the  lease  passed 
a  sufficient  term  within  the  meaning 
of  the  Reform  Act.  In  le  BegUy. 
Per  Greene,  Sergeant  135 

3.  The  claimant  having  sworn ''that 
he  could  not  afford  to  give  £10  a 
year  over  the  rent  received."  Hdd, 
that  the  question  of  value  was  one 
for  the  jury,  and  that  other  witnes- 
ses could  be  examined  to  prove  the 
value.  Hnd* 

4.  A  lease  to  hold  for  a  life,  and  in 
case  of  the  death  of  the  cevtux  que 
vie  within  24  years,  for  the  residue 
of  that  term,  entitles  the  lessee  to 
register  as  a  £10  leaseholder,  on  the 
death  of  the  ceeiui  que  vie^  upwards 
of  a  year  after  the  demise.  In  re 
Kavanagh.    Per  Fosteb,  B.    202 
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6.  A  £00  freeholdar  seeking  to  regis- 
ter, on  an  affidavit  sworn  before  a 
judge,  and  rejected  at  sessions,  may 
be  registered  on  appeal  to  the  next 
going  judge  of  assize.  In  re  Hot' 
dinge.    Per  Foster,  B.  203 

6.  A  person  who  claims tor^^ister  £20 
non-occupation  freehold  franchise, 
cannot  have  credit  for  amount  of 
county  cess  charged  on  and  payable 
out  of  the  lands,  for  the  purpose  of 
making  up  the  requisite  value.  In 
reO'DonneL  PerBusHS^CJ.  204 

7.  Where  the  jurat  of  a  £d0  free- 
holder's affidavit  omitted  to  state  the 
plae$  where  the  affidavit  was  sworn, 
and  there  was  nothing  upon  the  face 
of  the  affidavit,  fr<mi  which  it  could 
be  known  where  or  in  what  county 
the  affidavit  was  sworn,  save  the  date 
when,  and  the  name  of  the  judge 
before  whom  it  was  swom^  Hdd, 
that  the  affidavit  was  sufficient.  In  re 
ArmHr<mg.    PerBusHB,C.J.  208 

8.  An  attorney  is  not  entitled  to  regis- 
ter out  of  his  office,  describing  it  in 
the  notice  as  a ''country  house." 
In  re  Waddy,  Per  Penkbfathbr 
B.  218 

9.  The  sub-lessee  of  a  freehold  inte- 
rest is  not  entitled  to  register  under 
the  1st  section  of  the  Reform  Act, 
without  actual  occupation.  In  re 
Pretiom*     Per  Peknbfathbr,  B. 

223 

10.  The  admissions  of  a  party  claim- 
ing to  register  are  to  be  taken  as 
conclusive  against  him.  Ilnd. 

\U  Where  the  claimant  was  described 
in  his  notice  of  registry,  as  the 


Rev.  G.  R.  Hddj  to  be  a  suffi- 
cient addition.  In  re  Seade.  Per 
Pbnnbfathbr,  B.  224 

12  A  rent  charge  was  granted  by  the 
incumbent  of  a  vicarage  to  bis  sod, 
chargeable  on  the  vicarage  and  pa- 
rish. No  consideration  was  given. 
The  deed  was  prepared  by  an  elec- 
tioneering agent,  who  also  furnished 
the  stamp,  and  it  was  executed  for 
the  purpose  of  giving  the  grantee  a 
vote.  The  grantee  stated  that  he 
had  received  the  rent-charge  rago- 
larly :  that  from  feelings  of  affection 
he  would  not  distrain  or  bring  an 
action,  but  that  it  was  his  intention 
to  call  for  the  rent  charge  regulariy. 
HM,  that  the  grant  was  not  fran- 
dulent,  and  conferred  a  goodqoa- 
lification  for  the  franchise.  In  re 
jRsr^iifOft.  Per  Craiipton,  J.  251 

13.  A  party  claimed  to  be  registered 
by  virtue  of  a  lease  made  to  him 
from  A.  B.  for  36  years,  prorided 
the  intoest  of  A.  B.  under  a  lease 
thereof  made  to  him  by  C.  0* 
should  so  long  continne.  The  lease 
from  C.  D.  to  A.  B.  was  for  46 
years,  provided  C.  D.'s  interest  in 
a  certain  other  lease  by  which  he 
held  the  lands,  should  so  long 
continue.  No  evidence  of  C.  D's 
interest  having  been  given  helow, 
the  party  was  rejected  for  want  of 
title.  He  now  proved  an  applica- 
tion to  C.  D.  for  the  production  of 
the  lease  to  him  and  a  refusal. 
HMy  that  secondary  evidence  of 
€•  D.*s  interest  was  admissible,  and 
on  proof  of  a  declaration  by  C.  D. 
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that  he  held  for  3  1ives»  one  of 
^hich  was  his  own,  the  appellant 
was  admitted.  In  re  Murphy,  Per 
Ball^  J.  379 

14.  A  lease  having  been  executed  by 
the  landlord  at  such  time  as  to 
allow  a  period  of  twenty  years  of 
the  lease  to  follow  the  execution  by 
him>  but  not  delivered  to  the  tenant 
till  after  the  commencement  of  the 
20  years.  Held,  that  the  tenant 
was  entitled  to  register  as  a  £10 
leaseholder  under  the  Reform  Act, 
and  that  the  lease  took  effect  from  the 
time  of  the  execution  by  the  land- 
lord. In  re  Murphy.  Per  Cramp- 
ton,  J.  407 

15.  A.  B.  claimed  to  register  as  a 
leaseholder  out  of  a  house  and  land 
in  the  borough  of  D.  The  house 
he  occupied  for  his  own  use  exclu- 
sively^  but  he  had  set  a  portion  of 
the  land  to  another  person,  for  one 
season  for  grazing.  Held,  that  he 
had  thereby  divested  himself  of  the 
occupation  of  such  portion,  so  as  to 
disentitle  him  to  register.  In  re 
ATMahon.    Per  Burton,  J.     443 

16.  A  person  claiming  to  register  out 
of  premises  on  which  mills  are 
erected,  is  entitled  to  claim  credit 
for  the  value  of  the  machinery  at- 
tached to  the  freehold,  for  the  pur- 
pose of  making  up  the  requisite 
qualification.  In  re  Judge*  Per 
Richards,  B.  482 

17.  Where  a  party  holds  for  three 
lives,  or  99  years,  whichever  shall 
last  the  longest,  and  is  not  in  occu- 
pation of  the  premises,  he  cannot 


register  by  virtue  of  a  £10  qualifi- 
cation so  long  as  the  lives  are  in 
being.  In  re  Whelan,  Per 
Bradt,  C.  B.  546 

18.  Where  the  notice  of  application 
to  be  registered  as  a  householder 
stated  the  residence  of  the  applicant 
generally  of  the  borough,  and  the 
premises  out  of  which  he  sought  to 
be  registered  were  described  as  situ- 
ated in  a  particular  street  in  the  bo-* 
rough,  the  notice  was  held  to  be 
insufficient.  In  re  Fitzgerald.  Per 
TORRBNS,  J.  723 

RENEWAL. 

1.  An  appeal  lies  from  the  renewal  of 
a  decree.  Keely,  appeUant ;  Feehan, 
respondent.     Per  Perrin,  J.      35 

2.  An  appeal  lies  from  a  renewal  of  a 
decree  obtained  upon  notice.  Han" 
agauy  appellant ;  Foley ^  respondent. 
Per  Ball,  J.  852 

REPLEVIN  BY  CIVIL  BILL. 

1.  Where  a  decree  in  a  civil  bill  re- 
plevin was  reversed  on  appeal,  upon 
its  appearing  that  the  respondent 
was  not  tenant  to  the  appellant. 

Hdd,  that  the  appellant  was  not 
entitled  to  an  assignment  of  the 
replevin  bond,  without  showing  his 
right  to  make  the  distress,  as  land* 
lord  of  the  premises  in  question* 
Armitage,  appellant;  Donahue,  re- 
spondent.   Per  Pennsfather,  B. 

236 

2.  Semble,  A  stranger  whose  goods 
are  distrained  on  the  premises  for 
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rent,  may  replevy  under  the  cItiI 
bill  acts,  and  does  not  thereby  admit 
tenancy.  i^* 

3.  In  civil  bill  replevin,  the  production 
of  the  notice  of  dbtress  is  evidence 
of  the  case  being  within  the  juris- 
diction of  the  civil  bill  court. 

The  notice  of  distress  must  be 
prior  tO|  or  cotemporaneous  with  the 
distress.  Orr,  appellant ;  iSKMWiMm, 
respondent  PerCiUMPT0N,J.  867 

4.  A  party  who  seeks  an  assignment 
of  the  replevin  bond«  under  the  i3th 
section  of  the  6and7  W.4»s.75,  must 
admit  that  it  was  regularly  obtained. 
Davii,  appellant;  Jocibon,  respond- 
ent   Per  Bradt,  C.  B.  384 

6.  A  particular  of  the  rent  demanded 
(as  required  by  the  6th  section  of 
the  6  and  7  W.  4,  c.  75)  must  spe- 
cify the  gales  demanded,  and  the 
period  at  which  each  arrear  of  rent 
accrued.  Ibid, 

6.  In  Civil  Bill  replevin  where  the 
particular  of  demand  served  on 
the  tenant  claimed  more  than  £60, 
as  the  arrears  of  rent  due.  Heldt 
notwithstanding,  that  the  Court  had 
jurisdiction  to  hear  the  case  in 
order  to  see  whether  the  rent 
actually  due  was  less  than  50/. 
QuoBTB  ?  Is  the  jurisdiction  limited 
by  the  amount  of  rent  due^  or  by 
the  amount  of  the  annual  rent. 
Btake^  appellant  ;  Prmdergaitj 
respondent      Per  Richards,    B. 

479 

7.  A  defendant  in  replevin  cannot 
appeal  from  a  dismiss  below, 
although     the    Assistant-Barrister 


refused  to  allow  the  bail  bond  to  be 
assigned.  Crazier,  appellant ; 
Crozier,  respondent  Per  6  re  e  n  f. 
Sergeant.  611 

8.  To  assign  a  civil  bill  replevin  bond, 
it  is  sufficient  for  the  sheriff  to  write 
his  name  on  the  back  of  the  bond 
without  naming  any  person  as 
assignee,  or  using  any  technical 
words  of  assignment  Bou^kan, 
appellant;  Fethentcny  respondent. 
Per  Ball,  J.  693 

9.  QttOffV  ?  Whether  a  civil  bill  re- 
plevin under  6  and  7  Wm.  4,  c  75, 
sec.  11,  can  be  maintained,  where 
both  the  person  who  nuikes  the  dis- 
tress and  the  landlord  reside  out  of 
the  jurisdiction.  Anonynunu,  Per 
Ball,  J.  711 

10.  Where  a  party  issues  a  civil  bill 
replevin,  and  having  obtained  pos- 
session of  the  property,  (ails  to  pro- 
secute his  suit,  and  the  defendant  in 
replevin  obtains  an  assignment  of 
the  replevin  bond,  and  puts  it  in 
suit  HeU  that  the  merits  of  the 
replevin  suit  cannot  be  gone  into  in 
the  action  on  the  bond.  Daly^  ap- 
pellant ;  Blaksnsy,  respondent 
Per  ToRRBNS,  J.  724 

1 1.  In  a  replevin  suit,  the  plaintiff  by 
his  civil  bill  complaind  of  a  distress 
for  rent,  no  rent  being  due,  but  gave 
evidence  of  a  previous  tender  and  re- 
fusal, ffddy  that  he  was  not  enti- 
tled to  recover,  the  case  proved 
being  substantially  difierent  from 
the  one  pleaded.  G^/o<tor, appellant; 
Arthur,  respondent.  Per  Jack- 
son, J.  *        832 
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12.  In  an  action  upon  a  replevin  bond, 
the  assistant  barrister  before  be  make 
his  decree,  is  bound  to  ascertain  the 
amount  of  rent  due.  Busseily  ap- 
pellant ;  Lansj  respondent.  Per 
Jackson,  J.  840 

Fiefo  Civil  Bill,  10,  13. 

RIGHT  TO  BEGIN. 

1.  Where  in  an  ejectment  on  the  title 
the  defendant  admits  so  much  of 
the  plaintifTs  case  as  would  entitle 
the  latter  to  recover,  if  his  title  were 
not  displaced  by  the  defendant,  the 
defendant  is  entitled  to  begin.  Les- 
tee  Bernard  v.  Clune.  Per  Jack- 
8ON9  J.  826 


RIGHT  TO  REPLY. 

1.  Where  the  opposite  counsel  stated 
facts  which  were  not  in  evidence, 
and  which,  if  true,  would  naturally 
effect  the  damages,  and  afterwards 
declined  to  call  witnesses ;  the  party 
who  opened  was  allowed  the  general 
reply.  Riordan  v.  Sullivan,  Per 
Grbbne,  Sergeant.  346 

2.  Though  a  party  after  addressing 
the  juiy  should  decline  to  go  into 
evidence,  yet,  if  the  Court  should 
hold  that  he  has  stated  new  facts 
in  his  speech,  and  that  consequently 
his  opponent  is  entitled  to  the  reply, 
he  may  afterwards  call  witnesses  to 
prove  the  facts  he  has  stated.     Ibid, 

3.  Qiutre?    Whether  the  parly  who 
replies  can  forfeit  his  right  to  the 
last  word,  by  stating  iu  his  reply, 
facts  which  have  not  appeared  in 
evidence.  Ibid* 


4.  When  a  defendant's  counsel,  in  his 
address  to  the  jury,  states  a  docu- 
ment which  is  inadmissible  in  evi- 
dence, no  reply  will  be  allowed. 
Clarke  v.  While,     Per  Lbfroy,  B. 

623 

SECONDARY  EVIDENCE. 
Vide  NoTiCB  to  produce,  1,  2,  3. 

SEDUCTION. 

1.  Civil  Bill  for  the  seduction  of 
plaintiffs  daughter.  It  appeared 
that  she  was,  at  the  time  of  the  se- 
duction, a  hired  servant  in  the  house 
of  a  third  person,  that  she  had  been 
taken  there  by  her  mother  to  be 
hired,  and  that  her  parents  received 
part  of  her  wages,  and  that  she 
used  to  do  some  slight  service  for 
them.  Held,  that  the  action  did 
not  lie.  ^an,  respondent ;  White. 
appellant.  Per  Pennefather, 
B.  226 

2.  In  an  action  for  seduction,  the  only 
evidence  of   loss  of   service    was, 
"  that  the  plaintiff's  daughter  lived 
as  a  servant  at  a  distance  of  five 
miles  from  the  plaintiff,  where  she 
was  seduced,  that  she  went  to  the 
plaintiff  sometimes   on   a   Sunday, 
but  did  no   work  for  her.     Held, 
insufficient.      M'Afee,    appellant  ; 
Milliken,  respondent.    Per  Cramp- 
ton,  J.  676 
Vide  Misjoinder,  I. 

SERVICE  OF  PROCESS. 

1.  Service  of  process  upon  the  wife  of 
the  dcfendaut  at  his  usual  residence 

3p 


xl 


INDEX. 


he  being  then  out  of  the  coontry,  is 
bad  under  2  Geo.  I.  cap.  11,  8.2. 
Gavigan,  appellant ;  Harrison,  re- 
spondent.    Per  Baljl,  J.  85 

2.  A  party  appearing  to  object  to 
service  of  process  on  ejectment  pro- 
ceedings, does  not  thereby  waive  the 
omission.  Zoran, appellant;  ffolt, 
respondent.    Per  Ball,  J.         101 

3.  On  a  civil  bill  appeal  the  plaintiff 
below  is  bound  to  produce  the  pro- 
cess server,  on  a  notice  requiring 
his  production,  if  the  fact  of  the 
service  was  disputed  below.  Hughes 
y./2yaff.Per  FENNEFATH£R,B.2d2 

4.  Proof  of  the  service  of  a  civil 
bill  ejectment  is  not  requisite  on 
the  hearing  of  an  appeal,  unless  an 
objection  to  the  service  has  been 
raised  at  sessions  and  adjudicated  on 
there.  Freeres,  appellant ;  Marquis 
of  Sligo,  respondent.  Per  Rich- 
ards, B.  472 

5.  Civil  Bill  Ejectment  against  over- 
holding  tenants.  HM,  that  it  is 
not  necessary  to  serve  any  persons 
having  interests  in  the  premises,  who 
are  not  in  the  actual  possession  of 
them,  but  such  persons  are  at  liber- 
ty to  appear  on  the  hearing. 
Ansharough,  appellant;  Lard  Lu- 
can,  respondent.  Per  Richards, 
B.  473 

6.  The  twelve  days  mentioned  in  the 
1  Geo.  II.  c.  14,  include  the  day  of 
service  and  exclude  the  first  day  of 
the  assizes,  at  which  the  process  is 
returnable.  Anonymous.  Per 
Jackson,  J.  829 

7.  An  ejectment  was  merely  posted  on 


a  defendant's  house  on  the  evening 
preceding  the  last  day  for  service 
so  that  it  could  be  acted  on  at  the 
ensuing  sessions,  but  he  admitted 
having  subsequently  received  the 
process.  Hdd,  that  in  the  absence 
of  proof  that  he  received  it  fifteen 
days  before  the  sessions,  the  eject- 
ment could  not  be  maintained. 
Anonymoiu.       Per  Jackson,    J. 

838 

8.  A  process  sen'er  is  only  entitled  to 
a  fee  of  sixpence  on  each  civil  bill, 
not  sixpence  for  each  copy  he  may 
serve.  Dickson,  appellant;  Lynch, 
respondent.     Per  Jackson,  J.  845 

9.  The  original  process  required  ap- 
pearance in  Tralee,  the  copy  in 
Listofcsll.  Heldf  a  fatal  variance. 
Ks^s,  appellant;  Moloney^  respon- 
dent.    Per  Ball,  J.  857 

Vide  Ejectment  by  Civil    Bill, 
9,19. 

SHERIFF. 
Vide,  Appeal,  16. 
Fees,  1,  2,  3. 
Warrant,  1. 

SPLITTING  OF  DEMANDS. 
1.  A.  took  a  farm  at  whatever  rent 
B.  should  value  it  at.  No  gale  day 
was  agreed  on.  B.  valued  the  farm. 
Two  several  processes  were  brought 
by  the  plaintiff  for  use  and  occupa- 
tion, for  two  several  years.  Hdd^ 
that  this  was  not  a  splitting  of 
action,  and  that  the  sum  due  for 
each  year  was  a  separate  debt. 
Wallace,  appellant;  Whelan,  re- 
spondent.   Per  Crahpton,  J.  582 
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STAMP. 

1.  Civil  bill  ejectment,  and  dismiss 
because  the  deed  under  which  the 
plaintiff  claimed  was  not  properly 
stamped.  Plaintiff  appealed,  and 
the  deed  being  now  properly  stamp- 
ed, was  admitted  in  evidence  on  the 
appeal.  Phdan^  appellant ;  Kelly, 
respondent.     Per  Perrin,  J.      34 

2.  The  amount  due  upon  a  promis- 
sory note  given  upon  a  bad  stamp, 
is  recoverable  although  the  note  is 
not  produced.  Maran,  appellant; 
G^i7/an,  respondent.  Per  Ball,  J.  99 

3.  Altering  the  name  of  the  payee  of 
a  promissory  note  is  a  material 
alteration,  and  being  made  after  it 
passed  from  the  hands  of  the  maker 
of  the  note,  renders  a  new  stamp 
necessary.  Connor,  appellant ; 
FUzsimonSf  respondent.  Per  Fos- 
ter, B.  106 

4.  Held,  that  the  consideration  within 
the  meaning  of  the  66  G.  3,  c.  56, 
schedule  part  1,  title  *  conveyance,* 
IS  the  consideration  moving  to  the 
grantor,  and  paid  to  him,  and  there- 
fore where  by  a  marriage  settlement 
P.  G.,  the  father  of  K.  G.,  conveyed 
to  him  his  interest  in  a  certain  lease, 
in  consideration  of  £200,  to  be  paid 
by  the  father  of  K.  G.'s  intended 
wife,  to  K.  G.,  and  in  further  con- 
sideration of  10s.  to  him  paid  by  K. 
G.,  and  which  was  stamped  with  a 
£l  stamp.  Held,  that  the  stamp 
was  sufficient.  In  re  Glazier.  Per 
Greene,  Sergeant.  140 

5.  When  on  the  face  of  a  memoran- 
dum, the   matter   of   it   does  not 


appear  to  be  of  the  value  of  20/. 
it  does  not  require  a  stamp,  nor 
will  a  party  be  allowed  to  shew  that 
the  matter  of  an  agreement  was 
in  reality  of  greater  value  than  that 
which  appears  on  the  face  of  it. 
Kin^,  appellant;  Corry,  respon- 
dent.    Per  Crampton,  J.  405 

6.  Held,  that  an  award  dated  the 
16ih  July,  1842,  but  found  to  have 
been  executed  the  10th  October, 
1842,  was,  under  the  5  and  6  Vicf. 
c.  82,  liable  to  stamp  duty.  Lessee 
Niason  v.  Farrelly.  Per  Warren, 
Sergeant.  779 

7.  A  recognizance  of  appeal  from  a 
civil  bill  decree,  does  not,  since  the 
5  and  6  Vict.  c.  82,  require  a  stamp. 
Campbell,  appellant ;  Mawhxnny^ 
respondent.  Per  Warren,  Ser- 
geant. 789 

8.  In  civil  bill  ejectment  against  an 
over-holding  tenant,  if  it  appears 
by  the  cross  examination  of  one 
of  the  plaintiff's  witnesses,  that  the 
defendant  held  under  an  agreement 
in  writing — it  must  be  produced 
properly  stamped.  Henry,  appel- 
lant; Mar^is  of  Westmeath,  re- 
spondent.   Per  Richards,  B.  809 

9.  An  appeal  bond  entered  into,  pur- 
suant to  the  30  sec.  of  36  G.  3,  c 
25,  is  liable  to  stamp  duty  under 
5  and  6  Vict  c.  82.  Lane,  appel- 
lant; Noffle,  respondent.  Per 
Jackson,  J.  864 

TITHES. 

1 .  The  Lessees  (and  all  persons  deriving 
through  them)  of  leases  made  after 

3p2 
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the  16th  August,  1832,  and  before 
the  Idth  August,  1838^  and  not 
made  in  pursuance  of  any  covenant, 
are  exempt  from  the  payment  of 
tithe  rent  charge  as  long  as  their 
leases  shall  continue.  Moore,  ap- 
pellant ;  Garde,  respondent.  Per 
Greene,  Sergeant  354 

2.  A  totisi  quoties  covenant  to  re 
new  on  the  part  of  the  lessor,  him- 
self holding  under  a  demise  con- 
taining a  covenant  for  perpetual  re- 
newal, is  a  covenant  for  perpetual 
renewal  within  the  meaning  of  the 
1  &  2  Vict.  c.  109,  sec.  8.  Hen- 
derion,  appellant ;  Dean  of  Derry, 
respondent.  Per  Pen nb father, 
B.  631 

3.  A  mortgagee  who  has  gone  into 
possession,  under  an  arrangement 
that  he  should  continue  therein  until 
his  debt  should  be  paid  by  receipt  of 
the  rent,  is  liable,  as  occupier,  to  the 
payment  of  tlie  rent  charge.     Ibid. 

4.  No  appeal  lies  from  the  decision  of 
the  Assistant  Barrister,  upon  a  pe- 
tition at  the  suit  of  the  Attorney 
General  against  a  tithe  defaulter, 
even  when  the  decision  is  against 
the  respondent  in  the  petition. 
Magawley,  appellant  ;  Attorney 
General,  respondent.  Per  T(»r- 
RENS,  J.  725 

TITLE. 

1.  A.  B.  on  his  going  abroad  in  1796, 
directed  his  tenants  to  pay  their  rents 
to  C.  D.,  with  whom  he  left  his  in- 
fant daughters  E.  and  F.  E. 
married,  and  A.  B.  devised  the  pre- 


mises to  E.  and  F.  and  their  heira, 
and  died.      In  1810,  £.  and  her 
husband  and  F.  convey  one  fourth 
of  the  premises  to  K.  a  daughter  of 
C.  D.  her  heirs  and  assigns,  bat  no 
fine  was  levied  by  E.    G.  D.  con- 
tinued in  possession  till  her  deaUi 
in    1817,  and  K.  afterwards  antil 
her  death  in   1836,  having  in  her 
life  granted  a  rent  charge  to  a  per- 
son to  whom  the  tenants,  including 
the  appellant,  attorned.     After  K.'s 
death,  E.,  whose  husband  was  then 
dead,   got  into   possession  of  the 
whole  of  the  rents.     K.  devised  the 
premises  to  the  respondents,  who 
made  several  ineffectual  attempts  by 
civil  bill  and  distress  to  get  the 
rents.     On  their  now  bringing  civil 
bills  for    use    and     occupation  of 
the  portion  conveyed  by  F.    Hdd, 
that  it  was  a  case  between  landlord 
and  tenant,  and  that  the  court  had 
jurisdiction.      M'Clafferty,   appel- 
lant ;    Knox,    respondent.       Per 
DOHERTY,  C.  J.  785 

Rd^EjECTMENT  BT  Civil  BiLL,8,10. 

Jurisdiction,  I,  5,  8. 

TIME. 
Vide  Civil  Bill,  2,  3,  5. 

TRESPASS. 

1.  In  trespass  by  a  father  for  assault- 
ing his  daughter,  per  guod,  &g. 
substantial  loss  of  service  must  be 
proved.  M'Kifiiey  v.  Price.  Per 
Pennefather,  B.  53 

2.  Trespass  for  assault  and  battery. 
Plea,    general    issue.        Evidence 
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cAt3¥«  wn:i.  m  ncv  u  unnsMSt  oont- 
at£=es,  fkiijcii  mi^rat  7h*«::''''  .  i: 
fieaAfi^  flmninc  u    &  jusunr&iini.. 

Peuhk,  J.  ai- 

tbe  juohitif  ^■mrrtiY  pre  il 
a  pregpTTirDfTi:  for  st<rvpTiiiii: 
op  ibe  iLiri.'wiBT  vniiom  Lariiii: 
R|*Ikd  it  STecukTr.  JW</'  t. 
M'ZkmmoIL  Fa-  PxFTfETATHEi, 
B.  54 

Fiidtr  ETiDEycE,  9. 

TEOVEE. 

1.  Trorer  will  Be  axrainst  a  laDcUord 
ibr  goods  seized  irndtT  a  distre^ss. 
RuddeHj  ippellani ;  faJIam,  respoDd- 
eou    Per  To  EKES  s,  J.  61 

WARRANT. 

1.  The  sherifi'  has  do  power  to  gnmt 
wvnmts  to  ^lecial  hailif^  for  the 
deliTerr  of  possession  in  ejectment 
proceedings ;  hy  6  &  7  Wm.  4,  cap. 
76,  sec.  44,  those  decrees  most  be 
executed  either  bv  sheriff  or  sab- 
sherifil  ^r^nnan, appellant;  Grajf 
respondent.     Per  Ball,  J.  90 

WARRANTY. 
1.  In  an  action   upon  a  bill  of  ex- 


LofTSf  »;:!.  m.  .  I  ft  •i-^  ".-a-'x  v^isv 
ijr.ei*,  lib  itrna^-l  «^  :iu  ^>-r".4i»*>  «^ 
iu>  ni'hmrf      3 1.  siK'i.  a  *t6^v  iJv 

on  truiia«  i!i:^^'.'.*\.  s$-  a  i*'^.  tui} 

sbowD    thiU    <ui/b   w«>    xh^   W'^A^^ 

soanainc  lO  Kv»}:t«i  :'u>-h     t^M»w  ^* 

^  •  •  • 

SihtxL     PfT  CjLAMrrox,  J.     1:^T 

WITHDRAWAL  OF  APPEAL 
Vij4  Costs,  22. 

WITNESS. 

1.  The  court  will  not  attach  a  pftny 
who  has  been  sumnioniNi  U>  gi\t» 
eridence  on  the  hearing  of  au  iq^^xMilt 
unless  his  reasonable  exjvnscs  shall 
have  been  tendered  to  him  along 
with  the  summons.      Cxmt^or^  ^y^ 

pellant;  ,  Tesi>ond<sit«     Per 

Pekkefathkr,  B.  610 

2.  In  ejectment  on  the  tille»  aAer  the 
plaintiff  had  closed  his  case»  and 
defendants  coimsel  called  for  anon* 
suify  the  judge  allowed  a  witness  to 
be  recalled  by  the  lessor  of  the 
plaintiff,  for  the  purpose  of  ptx)ving 
the  commencement  of  tenancy.  I}o€ 
d,  Mos9man  v.  MathencelL  Per 
Lbfrot,  B.  668 
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ACCOMPLICE. 

1.  The  evidence  of  an  accomplice,  if 
uncorroborated,  is  not  sufficient  to 
support  a  couviction,  and  the  num- 
ber of  accomplices  makes  no  dif- 
ference. MagUVt  case.  Per  Peb- 
RIN,  J.  418 

ARSON. 

1.  In  an  indictment  under  the  7.  W. 
4,  and  1  Vic.  c.  89,  for  setting  fire 
to  a  house ;  it  is  not  necessary  that 
the  house  should  be  stated  to  be  tn 
the  pouesiion  of  the  party  whose 
property  it  is  said  to  be.  Smith's 
case.     Per  Fennefatheb,  B.   459 

2.  A  house  which  was  built  for  and 
inhabited  as  a  dwelling  house,  is 
not  properly  described  as  an  out- 
house in  an  indictment  for  arson, 
although  at  the  time  of  the  arson 
it  was  used  by  the  prosecutor  only 
for  the  purpose  of  storing  lumber. 
Whyt^i  case.  639 

d.  Ap  indictment  under  the  7  W.4, 
and  1  Vict,  c.  89,  s.  3,  need  not 
aver  that  the  house  is  in  the  posses- 
sion of  any  person.  M^Dowal  and 
FagariM  case.  Per  Greene,  Ser- 
geant. 640 


ATTORNEY. 

1.  An  attorney  will  not  be  allowed  to 
address  the  jury  for  a  prisoner 
tried  at  the  assizes,  such  privilege 
being  limited  to  the  person  himself 
or  to  his  counsel.  Martin*$c$se. 
Per  Burton,  J.  740 

BAIL. 

1 .  Persons  becoming  bail  for  traverser's 
must  qualify  in  double  the  sum  in 
which  they  are  bound.  Camels 
case.     Per  Fennefathbr,  B.  626 

2.  A  party  admitted  to  bail  baring 
fled  the  country,  the  Court  refused 
to  estreat  the  recognizance  of  his 
bail^  on  the  ground  that  the  bail 
having  apprised  the  resident  magis- 
trate of  the  party's  intention  to 
abscond,  it  was  the  magistrate's  duty 
to  have  assisted  the  bail  in  makiog 
the  arrest,  and  not  having  done  so, 
that  the  bail  were  not  in  default 
M'Carthyt    case.      Per    Pbhub- 

FATHER^  B.  637 

BIGAMY. 

1.  Bigamy.  The  prisoner  was  a 
Roman  Catholic.  The  second  wife 
was  a  Presbyterian.  The  second 
marriage  was  celebrated  by  a  Ftes- 
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Interian  clerg^inan.  HMy  that 
the  maniage  was  iDvalid.  UTAfwr- 
nm^9  cane.  287 

^  Bigamj.  The  first  moniac^e  was 
pcsritirmed  hv  a  Preshytenan  cla^- 
man,  the  hadMaid  being  a  member 
of  dfte  EstaWiBfaed  Chorcb,  the  wife 
a  PreBb\ten8n.  Held^  that  the 
mamage  was  inTafid.  Smith's 
case.  Per  PianaaPATHEa,  C.  J.; 
DoffliXTT,  C.  J. :  B&ABT,  C.  B. ; 
BuKTOK,  J.;  Pekkefathkr,   B.; 

C^AMPTOH,  J. ;  TOKSENS,  J.  AND 
BaU,  J.  ;  COFTEA,  FOSTEK,  J. ; 
AXB  PSSUK,  J.  287 

3.  Jln  indictment  for  bigamy  stated 
the  name  c^  the  second  wife  to  be 
T-  G.     The  c!«1t  of  the  church 


riai^   to    B.    \yo\u^  mil!  otul  \nirt 

Madden  $  cam**.     p«t    Mini  on,    »t. 

\^\ 
Vide  EviDENcw,  \i\ 

VARIANrK,   I. 

!•  In   cbaDntiKlti^   a    |Mtoi    foi    )Mi' 
judging  ibo  i'n»«»,  <b»»  pHm.i  i|!ii» 
tion  to  ^•V  !•»  "  h<»w«  ^ini  I'^piv^iil 
any  opinion  iMfiitt'liiMMl  mI<1i  hinnil 

to    thn    gtlilt     Of    ItnifHrln  ii    of     \\\%\ 

IVr  C'HAMrroN,  .f.  9.  i 

3,  I'iXpr('«*{nM  ftn  t»pinltm  on  )t•nllltl^ 
thf*  ri*pori  of  tlix  pii^iiiiti'fl  foMMii 
trirti  in  H  ntwi-pripit,  i«  nof  n  M""»t 
rmi«0  of  i'lmll«-nti«'.  f^nf. 


the  second  marriage  was  per-    •)•  A  Jtuin  «I(Mim1  ihfif   lin  Ittui  ]\vn\\\ 


fcnoed  prodaced  the  parish  regisliT, 

which  oootained  an   entry   of  thi» 

nuniage  with  the  signature  of  T. 

G.      The    curate    of    the    pari;ih 

prored   that  he    had    married   lhf» 

prismicr  and  a  person  who  callc*d 

herself   T.    G.      Held,    that    (ho 

evid^ice  was  sufficient  to  show  (ho 

identity  of  T.  G.  mentioned  in  i\w 

indictment  with  the  person  who  mm 

married  to  the  prisoner.    Ibid,    Vvr 

CRAlfPTONy  J.  2n7 

4.  A  marriage  with  the  sister  of  a 
former  wife's  mother  is  null  and  voifl 
tmder  5  and  6  W.  4,  c.  64.  Thorp- 
fore  where  a  man  married  A.  and 
after  her  death  married  B.,  the  fiiN- 
ter  of  A*s  mother,  and  then  during 
the  life  time  of  fi.  married  a  third 
person.  Held^  that  ho  could  not 
be  convicted  of  bigamy^  the  mar- 


gotiotrtt    ronViM«fllliMl,    Hhil    hrtfl    vS 

ptrM(«fl  honor  o(  (hiMHtni't  ni  (Ito 
fonn«»r  fiiMl  ho  hm)  ospii-<*n| 
mi  opinlini.  //'M  rt  nootl  vnw^v  of 
i'hrtllonnt»«  If'^d, 

4»  An  opioloti  o^pio««ri1  ^^ith  \v\if\u\ 
(o  (hf«  oviilt'tx'o  III  iho  fonooi  (ntOt 
hut  nof  with  tv|iiMil  10  th^^  ^\\\\\  \\\ 
hniociMHMi  of  iho  |MlitontM\  ^^7./, 
no  nnitio  tif  i^hiOloOHO  /At./ 

A.  If  JM  too  lino  to  i«hiOlrn|^^«  n  \\u\\\ 
ndov  ho  hitx  fiilion  fho  hooK  Into 
hlM  hrtUili  U'»hk/>i  /\f/ffi'j(,  r»^M  . 
IVi'  (^w*MnN»M,  »L  VMf 

(I.  Right  of  piMvn^pfon  i»hrtllonnv  \\\ 
n  prM'Mon  U  oottllnod  (0  V\\^v%  \\\ 
f»vn«on  HUil  vupilrti  oflon<v«».  f%'i\u\ 

AW 

7.  In  challenging  n   |u»Mr  IW  |nv. 

Juilging  a  oniiis  ho  oannot  Ih«  amKihI 
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<'  whether  he  had  expressed  or  de- 
clared any  opinion  on  this  case  ?' 
If  a  prisoner's  counsel  wishes  to 
shew  that  a  juror  has  expressed  an 
opinion  or  subscribed  money,  he 
must  do  so  by  extrinsic  evidence. 
Hugheit  case.     Per  Crampton,  J. 

422 

8.  In  Ireland^  the  proper  time  to 
challenge  a  juror  is  afler  he  has 
taken  the  book,  and  before  the  clerk 
of  the  crown  commences  the  bind- 
ing part  of  the  oath,  *'  you  shall 
well  and  truly  try,**  &c.  lUd. 

9.  If  two  jurors  are  sworn,  they 
should  be  triers.  Grand  Jurors 
should  never  be  triers.  In  a  chal- 
lenge, propter  qffeciwmt  the  ques- 
tion for  the  triers  to  try,  is,  whether 
there  is  any  personal  prejudice  in 
the  mind  of  the  juror  challenged 
against  the  prisoner,  and  in  favour 
of  the  crown.  lUd. 

10.  The  proper  time  to  challenge  a 
juror  in  a  criminal  case  is  after  the 
juror  takes  the  book,  and  after  the 
Clerk  of  the  Crown  says,  "Juror 
look  upon  the  prisoner,  prisoner  look 
upon  the  jury*"  Latin  and  Healyt 
case.     Per  Pebrin,  J.  813 

CHILD. 

1.  Indictment  for  concealing  the  birth 
of  a  child.  There  was  no  evidence 
that  the  prisoner  concealed  the  child 
herself.  Held,  that  assent  to  the 
concealment  by  another  person 
would  support  the  indictment.  Tut- 
fan'#  case.     Per  Penmefather,  B. 

73 


2.  On  an  indictment  for  concealing 
the  birth  of  a  child,  the  admission 
without  preparation  of  the  traverser 
that  the  child  was  hers,  may  be 
given  in  evidence.  The  admission 
having  been  made  subsequent  to 
the  consummation  of  the  offence, 
though  given  in  evidence  in  support 
of  the  indictment,  is  no  answer  to 
the  charge.  Duiffenan^  Brid^h 
case.    Per  Ball,  J.  106 

3.  In  order  to  sustain  an  indictment 
for  concealing  the  birth  of  a  child, 
there  must  be  a  permanent  disposi- 
tion of  the  body,  a  temporary  hid- 
ing will  not  be  sufficient  Mary 
Byms'tcase.  PerBRADT,C.B.392 

4.  It  is  an  assault  in  a  parent  to 
desert  a  child  under  such  circum- 
stances as  to  involve  a  probability 
that  the  death  of  the  child  may 
ensue.  Anne  Hanlan's  case.  Per 
Crampton,  J.  599 

5.  To  authorise  a  conviction  for  am- 
cealing  the  hirth^  on  an  indictment 
for  the  murder  of  an  infant  child, 
the  jury  must  find  that  the  prisoner 
was  delivered  of  the  child,  and  that 
she  did,  by  secret  burying  or  other- 
wise disposing  of  the  dead  body  of 
said  child,  endeavour  to  conceal 
the  birth  thereof.  When  the  ver- 
dict of  a  jury  in  such  a  case  was 
'*not  guilty  of  the  murder,  bat 
guilty  of  endeavouring  to  conceal 
the  birth  of  the  infant,  which  we  find 
was  the  prisoner's."  Held^  bad  and 
judgment  arrested.  Honora  Bun- 
ian*s  case.     Per  Richards,  B.  719 

Vide  Varlajvce,  2. 
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1.  T^ocia 
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cacSssffKu  13  not  Timted 


04 


ojoe  bv  those  exer^ 
and   satbofitT  OT«r 

177 


given  bj  a  magistimte  '  7*  TV  )v^v*i\'«^^^  ^v  >^  iK  • 
op  a  ooofessioD  wbkb  t 
be    made 


X  <*\*VK 


imder    tbe 
of  a  preiious 
profnise  or  threat.  IhitL 

S.  Wboe  a  prisoner  had  sent  a  bride- 
well-keeper to  a  magistrate  to  teil 
him  that  he  had  something  to  com- 
mimicate  to  him,  and  in  consequence 
of  this  message,  an  interview  took 
place  between  them,  in  which  the 
prisoner  made  a  confession.  HMy 
tbat,  in  order  to  render  the  confes- 
sion admissiUe,  it  was  not  necessary 
to  produce  the  bridewell-keeper  for 
the  purpose  of  showing  that  no 
threats  or  promises  had  been  held 
out  by  him  to  induce  the  prisoner 
to  confess.  lind* 

4.  When  a  magistrate  is  taking  a  con- 
fession from  a  prisoner,  he  should 
always  distinctly  intimate  to  him 
that  it  will  be  made  use  of  against 
bim  at  his  trial.  Ibid 

6.  Where  a  prisoner  had  made  a  con- 
fession the  day  after  his  arrest  to  the 
constable  who  had  originally  arrest- 
him,  but  it  appeared  that  the  priso- 
ner had  been  handed  over  to  ano- 


that  ^iiwv-M^M  \  \»*»»    •»    #.«%  • 

nU$S)lO<^v         H'av**'^     C'^«MMli^%    ^>*.'%^ 

con&>$»km  nMsVf  V>  a  ivv>*.s*s>i  is,<  a 
ma^»tnih\  >fcuV^t  *>*>  )\^>,n*\ 
warning  ^^^  i>iiu(k>«k  v^  4k^,^'^xv,X^  m 

9.  A  conR\»it\«  iMT  a  )>i*?«v^s>i  ^>^  vnS  ^^ 
be  excludtxl  Wxhmi^n^  ho  *ax  ^InM  ^>*^* 
tioned  by  Ihe  uvi^\M)>kuv4  iKai  h 
would  be  givtH)  in  ^'^hK^ih^^  ii^^«\hm 
himi  provid^K)  he  iMa»  ih^  u^hK>^' 
threat  or  indue«>uif>nl«  Litti*^  fH^ 
Heaiys  case*    V^t  Pkhkin,  is  8i;l 

10.  Quafr0  ?  Is  a  ctm&vx^iui  »i|iiHHi 
by  a  prisoner  in  pre9eniN>  of  «^  i^vi* 
gistratOi  admissible  in  evid^UMik 
against  him^  on  the  mtr»  |mHtf  of 
his  signature^  there  being  no  evi* 
dence  that  it  was  either  read  to  ihe 
prisoner,  or  read  by  him.  Ibid^ 

11.  The  prosecutor  threatened  hit 
servant  that ''  he  would  have  her  tr* 
rested  unless  she  gave  back   the 
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money/*  Sevend  hours  afterwards, 
when  in  custody,  having  received  no 
previous  caution,  she  admitted  the 
offence.  Held,  that  evidence  of  her 
admissions  could  not  he  received. 
C&tkerins  Wal$k'9  case.  Per 
Jackson,  J.  866 

Vid$  Child,  2. 

CONSPIRACY. 

1.  An  indictment  for  conspiracy  at 
common  law,  is  not  supported  hy 
proof  of  having  obtained  money 
under  false  pretences,  although  by 
the  assistance  of  two  other  persons. 
M*CrraUC$c%ae,  PerPBKNEFATHBR, 
B.  74 

Vide  Confession,  6. 

CONSTABLE. 

1.  A  policeman  is  not  justified  in 
seizing  a  gun  in  the  hands  of  a  per- 
son who  is  merely  a  spectator  of 
on  Ulegal  procession,  and  who  has 
received  it  from  another  who  is 
joining  the  procession.  Burlinson's 
case.     Per  Crampton,  J.         600 

DEGRADED   CLERGYMAN. 
Vide  Eyidbncb,  1. 

DUEL. 

I.  Homicide  in  a  duel  amounts  to 
murder,  and  malice  is  infened  in 
law  from  the  commission  of  the 
offence  itself.    Lynches  case.     Per 

TOBBBN8»  J.  677 

Vide  WiTNBss,  8. 

DYING  DECLARATION. 
1.  Deceased  said,  ^  I  have  no  hope  of 


recovering,  unless  it  be  the  will  of 
God."  Heldf  that  the  declaration 
was  not  admissible.  MurpAjft 
case.    Per  Richards,  B.  38 

2.  A  dying  declaration,  to  be  admissi* 
ble  in  evidence,  must  be  the  decla- 
ration of  the  party  injured.  Oray, 
SamvePectae.  Per  Torrens,  J.  76 

3.  A  dying  declaration  to  be  admissi- 
ble in  evidence,  should  be  taken 
down  by  the  magistrate  himself 
from  the  Hps  of  the  deceased,  or  by 
some  person  in  his  presence.  FUz- 
genMe  case.     Per  Crampton,  J. 

168 

ELECTION. 

1.  Where,  on  a  prosecution  for  larce- 
ny of  two  articles,  the  counsel  for 
the  prosecution  stated  that  tbey 
were  stolen  at  different  times,  the 
judge  refused  to  put  him  to  bis 
election,  until  he  had  seen  from 
the  evidence,  whether  it  was  a  case 
proper  for  election  or  not.  SmarCt 
%s»e.    Per  Bvshe,  C.  J.  1^ 

2.  Where  a  person  was  arraigned  npon 
two  indictments,  one  for  rape,  and 
the  other  for  robbery,  both  of  which 
ofiences  were  alleged  to  be  couiinit- 
ed  on  one  and  the  same  occasion. 
Hdd^  that  it  was  not  a  case  in 
which  the  crown  were  bound  to 
make  an  election  upon  which  in- 
dictment they  would  proceed.  And 
hdd  also,  that  the  prisoner  could 
not  be  tried  for  both  offences  at  the 
same  time,  save' with  his  consent 
Afumynumu,      Per  Craiipton,J. 
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2.  Jfter  ptisoner's  case  c1o9(m1«  \\\^ 
crown  was  allowed  to  give  in  t^vl- 
dence  a  statement  of  the  pri(((in()|''»i 
to  meet  an  alUn  set  up  for  liiiM- 
Mohid^s  case.    Per  Rioiuuim,  II 

d«  Evidence  of  conversation  n<H  Mil- 
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prisoner  took  part  Jn  i\m  lunvt^iM- 
tion^  although  he  was  in  mwh  »  po- 
sition that  be  might  )mv(»  \mj4  Mm- 
conversation^  Oraj/^  Ht^munN 
case.    Per  Tou%%un,  i,  7^ 

4.  Held,  that  a  r^f'^ifiiMU^itMiU^n  ^*^l^ 
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others  assaulted  prosecutrix,  with 
intent  that  P.  C.  should  ravish  her, 
the  christian  name  of  P.  C.  must  he 
proved.  Dunmurty'i  case.  Per 
Bradt,  C.  B.  312 

11.  To  support  an  indictment  under 
the  7  W.  4,  and  1  Vict.  c.  85,  s.  4, 
for  firing  at  a  hailifT,  the  writ  on 
which  the  warrant  is  grounded  need 
not  he  produced.  Sed  guanre  ? 
Harritons  case.     Per  Grbene,  S. 

499 

12.  To  support  an  indictment,  for  a 
conspiracy'  to  break  the  jail,  against 
persons  while  confined  for  oflences 
not  capital,  the  records  of  their  con- 
victions must  be  produced.  Cfan- 
nan'i  case.     Per  Fennefather,  B. 

635 

13.  On  an  indictment  for  firing  at  a 
bailifif^  who  was  acting  under  a  war- 
rant signed  by  the  sub-sheriff,  in  the 
high  8heriff*s  name.  Held,  that 
mere  evidence  of  his  acting  in  the 
office  of  sub-sheriff  was  not  sufficient. 
Held  also  that,  as  it  appeared  the 
authority  was  in  writing,  the  power  of 
attorney  should  be  produced.  Har- 
rison's case.       Per  Toerems.  J. 

675 

14.  On  the  trial  of  an  indictment  for 
receiving  a  £  100  note,  knowing  it 
to  be  stolen,  it  appeared  that  a  con- 
stable came  from  Dublin  to  Naas 
as  a  witness  for  the  prosecution,  and 
brought  with  him  the  £100  note 
from  the  head  police  office,  where  it 

.  had  remained  since  the  arrest  of  the 
prisoner,  and  was  in  court  ready  to 
give  evidence,  the  whole  of  the  day 


previous  to  the  trial,  but  when  called 
the  following  day,  in  the  progress  of 
the  case,  could  not  be  found.  Held, 
that  secondary  evidence  of  the  note 
in  question  was  admissible.  Dawnm^ 
case.    Per  Torrens,  J.  738 

15.  In  order  to  prove  an  acquittal  at 
the  quarter  sessions,  the  record  most 
be  made  up  and  produced.  It  is 
not  sufficient  to  produce  the  indict- 
ment and  the  crown  book.  Camp- 
belles  case.     Per  Brady,  C.B.   770 

16.  The  entry  of  a  marriage  in  a  parish 
register,  may  be  proved  by  the  pro- 
duction of  a  copy,  proved  to  have 
been  made  by  the  clergyman  from 
the  book  which  he  called  the  regis- 
ter, and  which  the  witness  examined 
with  him,  without  producing  the 
clergyman  or  otherwise  proving  the 
register.  William  Paxtan's  case. 
Per  Warren,  Sergeant.  800 

17.  In  support  of  an  averment  that  the 
prisoner  was  apprehended  at  such  a 
time  and  place,  it  is  sufficient  to  pro- 
duce the  constable  who  made  the 
arrest,  without  producing  the  war- 
rant, fbid. 

18.  A  conversation  occurring  between 
a  person  inside  a  house,  and  another 
person  outside,  in  the  hearing  of  a 
third  person,  who  did  not  see  the 
person  outside,  or  recognize  his 
voice,  is  not  admissible  in  the  ab- 
sence of  evidence  to  show  that  the 
prisoner  was  the  person  who  spoke 
from  the  outside,  even  though  the 
person  inside  may  have  addressed 
the  person  outside  by  the  same 
name  as  the  prisoner's,  and  the  per- 
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son  outside  responded  to  that  name. 
Lavin  and  Healys  case.  Per 
Perrin,  J.  813 

Vide  Larceny,  1. 
Perjury,  2,  3. 

FALSE  PRETENCES. 

1.  An  indictment  for  false  "pretences, 
charged  that  P.  B.  did  in  the  use 
and  exercise  of  his  trade  as  com 
factor,  use  a  certain  pair  of  scales, 
and  certain  weights  for  the  weigh- 
ing of  the  com  bought  and  sold  by 
him,  and  that  he  bought  from  M. 
M.  four  bags  of  wheat  at  the  rate  of 
one    shilling    per  stone,  and    did 
weigh  in  the  said  pair  of  scales,  and 
with  the  weights  aforesaid,  the  said 
wheat,  and  that  the  said  P.  B.  did 
unlawfully  and  falsely  pretend  to  the 
said  M.  M.  that  the  said  pair  of 
scales  and  weights  were  so  then  and 
there  used  by  him  the  said  P.  B.  as 
truly  to    show  and   ascertain    the 
real  weight  of  the  said  four  bags 
of  wheat,  and  that  he  the  said  P.  B. 
did  then  and  there  fairly  weigh  in 
the  said  pair  of  scales,  &c.,  the  said 
four  bags,  &c.  and  that  the  tme 
and  real  weight  of  the  said  four  bags 
was  98  stones  4  lbs.      By  means  of 
which  said  false  pretences,  he,  the 
said  P.  B.,  did  obtain  from  the  said 
M.  M.  11  St.  7  lb.,  being  then  and 
there  the  goods,  &c.  wiih  intent  to 
cheat  and  defraud  the  said  M.  M . 
of  1 1  St.  7  lbs.  of  the  said  wheat, 
whereas  the  scales,  &c.  were  not  so 
used  by  the  said  P.  B.,  as  truly  to 
show  the  real  weight  of  the  said  four 


bags  of  wheat,  and  whereas  the  true 
and  real  weight  of  the  said  four  bags 
was  not  98  sU  4  lbs.,  but  109  st* 
11  lbs.,  to  the  damage,  &c.,  and 
against  the  statute  in  that  case,  &c. 
Held^  that  the  indictment  was  bad* 
the  offence  charged  not  being  an 
indictable  one.  Bourkts  case*  Fnr 
Crampton,  J.  191 

FORCIBLE  ENTRY. 

I.  To  support  an  iudictnieul  for  a  for* 
cible  entry,  at  common  law,  then) 
must  be  as  many  persons  as  would 
constitute  a  riot.  F^aroitCs  case. 
Per  Cr AMPTON,  J .  27 1 

Vide  Election,  4. 
Indictuent,  2. 

FORGERY. 
Vide  Indictment,  6, 

GRAND  JURY  ACT. 

1.  Under  the  grand  jury  act,  47th  sec. 
the  sheriff  is  not  incapacitated  from 
being  a  contractor,  who  had  been  a 
contractor  before  he  was  appointed 
to  the  office.  In  re  Denroaehe^ 
Per  Richards,  B.  36. 

2.  The  grand  jury  have  power  to 
make  contracts  for  a  year.        Ibid, 

3.  The  sheriff  is  bound  to  call  first  in 
the  panel,  persons  to  represent  all 
the  baronies  in  his  bailiwick,  but  it 
is  not  necessary  that  he  should  call 
persons  until  the  baronies  are  repre- 
sented. He  is  not  required  to  state 
in  the  panel  list,  the  particular  baro- 
ny for  which  each  person  is  called. 
In  re  Garvey.  Per  Ball,  J.      113 
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'4.  In  cases  of  necessity,  presentments 
not  having  passed  at  special  sessions, 
the  judge  may,  under  the  142  sec. 
6  and  7  W.  4,  c.  116,  fiat  the  pre- 
Sfflitment,  although  for  work  done 
without  contract.  In  re  Fitz- 
maurice.    Per  Ball,  J.  1 14 

&  The  grand  jury  have  power,  under 
the  Idth  sec.  2  and  3  W.  4,  c.  88, 
(Reform  Act)  and  6  and  7  W.  4, 
c  116,  sec.  1 15,  to  present  for  ex- 
penses for  printing  alphabetical  Hsts 
of  applications  to  register.  In  re 
Canendish,    Per  Ball,  J.         116 

6.  Where  the  grand  jury  disallowed 
an  application  for  compensation  for 
a  malicious  injury,  and  a  jury  em* 
pannelled  by  the  judge  of  assize  to 
try  it  could  not  agree,  and  at  the 
next  assizes  it  remained  undisposed 
of  for  want  of  time.  Held,  that  the 
judge  at  the  following  assizes,  had 
jurisdiction  to  empanel  a  jury  to 
dispose  of  the  claim.  In  re  White* 
Per  Penmefather,  B.  240 

7.  A  notice  of  traverse  for  inutility  was 
served  after  the  first  sessions.  No- 
tice of  traverse  for  irregularity  in  the 
application  was  served  after  the 
grand  jury  had  passed  the  present- 
ment, and  before  it  was  fiated.  Held, 
that  neither  notice  had  been  served 
in  proper  time.  In  re  Downpatrick 
Roadn    Per  CRABiPTON,  J.        263 

8.  Under  the  6  and  7  W.  4,  c.  1 16, 
s.  47,  the  functions  of  the  grand 
jury  are  limited  to  the  approval  or 
rejection  of  the  line  of  road  as  adopt- 
by  the    sessions.      They    cannot 


adopt  one  part  of   it   and  rgect 
another.  Ikid, 

9.  An  objection  to  the  legality  of  a 
presentment,  may  be  made  any  titue 
before  it  is  fiated.  Ibid 

10.  Magistrates  cannot  be  surety  for 
any  work  approved  of  at  ses^ons  at 
which  they  shall  act,  or  be  capable  of 
acting.  In  re  Heafy.  Per  Beadt, 
C.  B.  319 

11.  Presentments  in  advance  for  work 
to  be  dons,  are  irregular.  lo  re 
Bradley.    Per  Bradt,  C.  B.   320 

12.  A  contractor  for  keeping  a  road  in 
repair  during  a  time  past,  is  not 
entitled  to  compensation  unless  he 
has  complied  with  his  contract,  snd 
the  grand  jury  may  represent  the 
sum  to  the  credit  of  the  county.  Ihid, 

13.  The  50th  sec.  of  6  and  7  W.  4, 
c  1 16,  does  not  authorize  the  deep- 
enmg  beds  of  rinen  running  trans- 
versely to  public  roads,  for  the  pur- 
pose of  clearing  the  road.  In  re 
Little.    Per  Bradt,  C.  B.       322 

14.  Notice  of  traverses  is  not  neoes- 
•   sary  in  a  presentment  for  a  malicioos 

injury.      In    re    JRooMffon.     Per 
Bradt,  C.  B.  327 

15.  The  claimant  may  be  examined 
himself  to  support  a  presentment  for 
malicious  injury.  The  presentment 
cannot  be  confined  to  particohir 
persons  in  a  townland,  but  must 
extend    over  the  entire  townlandi 

Ibid. 

16.  Traverses  of  road  presentments  for 
damages,  under  the  ld4ih  sec.  of  6 
and  7  W.  4,  c.  116,  are  restricted 
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to  widening  or  making  of  roads,  in 
the  strict  sense,  and  will  not  be  ex- 
tended to  presentments  for  the 
making  of  piers,  quays,  or  such  like 
works  oil  the  sides  of  roads,  although 
the  road  is  thereby  actually  widened. 
In  re  BuUer.    Per  Bbadt,  C.  B. 

328 

17.  Heldt  that  a  county  surveyor  has 
no  power  to  apply  for  a  new  road, 
under  the  15th  sec.  6  and  7  W.  4, 
c.  1 16,  without  first  serving  a  notice 
of  his  intended  application  upon  the 
occupier  of  the  land  through  which 
the  road  is  to  pass.  In  re  Kilmal- 
loek  road.  Per  Gbeene,  Ser- 
geant. 367 

18.  The  medical  attendant  of  a  dis- 
pensary must  reside  within  five  miles 
of  it,  and  it  is  not  sufficient  to  reside 
within  &ye  miles  of  a  branch  of  it. 
In  re  jlrdea  JDiipensary.  Per 
Ball,  J.  369 

19.  A  grand  jury  have  no  power  to 
create  offices  not  warranted  by  the 
grand  jniy  act.  They  cannot  there- 
fore appoint  a  coroner's  surgeon  to 
attend  inquests  at  a  fixed  salary.  In 
re  Beamish.  Per  Greene,  Ser- 
geant. 361 

20.  An  objection  to  a  presentment,  on 
the  ground  of  an  informality  in  the 
application  for  it,  cannot  be  made 
at  the  assizes,  when  the  presentment 
is  about  to  be  fiated*  The  objec- 
tion should  have  been  taken  to  the 
application,  when  made  at  the  first 
presentment  sessions.  In  re  — 
road.    Per  Bubtom,  J.  461 

21.  A  presentment  that  a  certain  sum 


of  money,  being  part  of  a  snm  pre- 
sented to  a  contractor  for  the  execn- 
tion  of  public  works  and  in  the 
county  treasurer's  hands,  should  be 
held  until  certain  other  work,  the 
subject  of  a  former  presentment  to 
the  same  contractor,  alleged  not  to 
have  been  done,  should  be  duly  ex- 
ecuted, is  bad.  In  re  Carr.  Per 
Burton,  J.  461 

22.  Traverse  of  a  road  presentment 
for  damages.  Heid^  that  each  of 
the  traversers  ought  to  be  allowed  a 
reasonable  sum  by  way  of  damages, 
to  cover  the  expense  of  the  traverses. 
In  re  Lard  Arran.  Per  Greene, 
Sergeant.  496 

23.  A  grand  jury  have  full  power 
under  the  46th  section  of  the  grand 
jury  act,  to  remove  their  secretary 
at  any  time,  without  assigning  their 
reason  for  so  doing.  The  removal 
of  one  person,  and  the  appointment 
of  another  to  the  office,  ought  to  be 
cotemparaneous.  In  re  Blak&.    Per 

ElCHARDS,  B.  496 

24.  The  grand  jury  cannot  present  for 
the  amount  of  cess  payable  out  of 
waste  premises,  under  a  former 
assessment  In  re  Lynch.  Per 
Greene,  Sergeant.  498 

25.  A  presentment  founded  upon  an 
application  to  the  presentment  ses- 
sions, which  omits  the  section  of  the 
act  authorizing  the  presentment 
cannot  be  fiated.  In  re  Nmetan. 
Per  Bradt,  C.  B.  664 

26.  A  presentment  to  the  surgeon  of 
an  infirmary,  of  a  sum  for  dispense 
ing  medicines,  under  the  6  and  7 
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W.  4,  c.  116,  8.  85,  is  illegal,  the 
grand  jury  being  only  empowered 
by  the  act  to  present  a  fixed  salary, 
under  8ec«  86.  In  re  Droghsda 
Infirmary.       Per  Cbampton,  J. 

697 

27.  To  support  an  application  to  the 
presentment  sessions  by  a  contractor, 
for  payment  of  the  amount  present- 
ed to  him,  the  certificate  of  the 
county  surveyor  is  not,  under  the 
130th  section  of  the  grand  jury  act, 
absolutely  indispensable. 

Applications  of  that  nature  must 
be  made  to  the  presentment  sessions 
and  not  to  the  grand  jury  or  judge 
of  assize.  Ex  parte  Ewing,  Per 
Obebnb,  Sergeant.  649 

28.  Where  application  to  the  present- 
ment sessions  for  a  sum  for  deserted 
chUdren,  who  had  been  already  pre- 
sented for  by  the  grand  jury,  had 
been  rejected  on  account  of  the  ab- 
sence of  the  certificate  of  the  i^prov- 
al  of  two  justices,  and  such  certifi- 
cate was  now  attached  to  the  appli- 
cation, the  judge  of  assize  ordered 
the  sum  to  be  raised  off  the  parish. 
Bat  as  to  certain  of  the  children,  for 
whom  no  sum  had  been  presented, 
and  in  respect  of  whom  the  parties 
were  not  prepared  with  evidence  of 
the  posting  and  service  of  the  notices 
required  by  the  11th  section  of  the 
grand  jury  act,  the  judge  cannot 
make  the  order.  Ex  parte  Cets 
payers  ofChnfeade.  Per  Greene, 
Sergeant.  651 

29.  On  a  traverse  of  a  road  present- 
ment for  damages.    Heldy  that  no 


sum  ought  to  be  allowed  by  the 
jury  to  the  traverser  for  bis  costs. 
In  re  Bouchier.    Per  Ball,  J.  717 

30.  The  provisions  of  6  and  7  W.  4, 
c.  1 16,  s,  14,  with  respect  to  notice* 
apply  to  the  cases  of  a  presentment 
for  the  support  of  deserted  children, 
under  the  109th  section.  Ex  parte 
Boyd  and  Ogle.    Per  Braot,  C.  B. 

765 

31.  A  barony  collector  having  been 
unable  to  levy  a  sum  of  money  pre- 
sented by  the  grand  juiy,  paid  it 
over,  and  applied  to  the  judge  of 
assize,  who  directed  the  grand  jury 
to  represent  the  money.  In  re 
Gamble.    Per  Bhadt,  C.  B.    772 

32.  Under  the  6  and  7  W.  4,  c.  116, 
s.  23,  the  grand  jury  have  a  discre- 
tion as  to  selecting  tenders,  and  are 
not  bound  to  accept  the  lowest  ten- 
der. In  TeBallyyawly  road.  Per 
DOHERTT,  C.  J.  796 

33.  In  the  case  of  a  parish  running 
into  several  baronies,  the  grand  jury 
have,  under  the  grand  jury  act»  a 
discretion  to  present  for  deserted 
children  of  the  parish,  a  sum  to  be 
levied  off  either  barony.  In  re 
Pariih  o/Arektraw.  Per  Dohbx- 
TT,  C.  J.  799 

34.  Under  the  9th  section  of  the  grand 
jury  act,  justices  who  may  happen 
to  come  into  the  meeting  of  the  pre- 
sentment sessions,  after  the  chair- 
man has  ballotted  for  the  cess  pay- 
ers, are  entitled  to  vote  on  the  pre- 
sentment brought  before  the  meet- 
ing. In  re  Mon^ymare  road.  Per 
DOUBRTT,  C.  J.  804 
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35.  A  notice  of  traverse  must  be  given 
at  the   first  presentment  sessions. 

IHd. 

36.  The  words  **  other  work,*'  in  the 
]  ddth  section  of  the  grand  jury  act, 
are  not  to  be  confined  to  works, 
eftudam  generis  with  those  in  the 
preceding  part  of  the  section,  but 
may  be  extended  to  cases  of  mali- 
cious injury  of  other  works,  such  as 
prostration  of  fences.  In  re  Fitz- 
pairick.     Per  Perrin,  J.  819 

37.  In  the  absence  of  a  former  trea- 
surer of  a  dispensary,  the  verification 
of  his  accounts  by  the  assistant  trea- 
surer, or  the  treasurer  for  the  time 
being,  is  sufiScient,  under  6  and  7 
W.  4,  c.  116,  s.  81 .  In  re  Water- 
gr(U9  Hill  Dispensary.  Per  Ball, 
J.  872 

38.  SemhlSf  that  where  the  sessions 
have  allowed  a  claim  for  a  present- 
ment under  the  above  section  of  the 
statute,  to  stand  over,  the  judge  of 
assize  cannot  deal  with  it ;  it  must 
first  be  either  passed  or  rejected  by 
the  sessions.  Ibid. 

HUSBAND  AND  WIFE. 

1.  The  doctrine  of  coercion  of  mar- 
ried women  in  criminal  cases,  ap- 
plies equally  to  misdemeanors  as  to 
felonies.  Anonymous.  Per 
Greene,  Sergeant.                    874 

2.  On  an  indictment  for  uttering  base 
coin,  it  appeared  that  the  prisoner 
was  a  married  woman,  and  that  she 
uttered  the  base  coin  in  a  shop 
while  her  husband  stood  outside  the 
door.    Heldj   that  under  these  cir- 


cumstances, the  prisoner  was  enti- 
tled to  be  acquitted,  as  it  must  be 
presumed  that  when  committing  the 
crime  she  was  acting  mider  the  in* 
fluence  of  her  husband.  find. 

3.  Where  there  is  evidence  to  show 
that  a  married  woman  acted  volun- 
tarily in  the  commission  of  a  felony, 
she  may  be  found  guilty,  though 
the  felony  was  committed  in  the 
presence  of  her  husband.  Smith's 
case.    Per  Pennefather,  B.  459 

INDICTMENT. 

1.  The  practice  of  quashing  indict- 
ments where  there  are  two  or  more 
of  them,  is  only  applicable  to  cases 
where  the  charges  which  they  con- 
tain are  one  and  the  same,  but 
only  presented  in  a  different  light, 
and  not  to  cases  where  the  charges 
are  distinct  and  separate,  even 
though  they  arise  out  of  the  same 
transaction.  Anonymous,  Per 
Crampton,  J.  165 

2.  An  indictment  for  a  forcible  entry 
did  not  set  forth  the  nature  of  the 
property  into  which  the  forcible 
entry  was  made,  and  concluded 
against  the  statute.  Held,  that  the 
indictment,  though  not  sustainable 
under  the  statute,  was  good  at  com- 
mon law.  Fearon's  case.  Per 
Crabcpton,  J.  271 

3.  Indictment  charging  two  (husband 
and  wife)  jointly  with  a  felonious 
taking  :  wife  acquitted,  as  under 
control  of  her  husband.  Held, 
that  the  husband  is  not  entitled  to 
be  acquitted  on  the  ground  that  the 
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indictment  charges  the  taking  to  be 
joint.  Collins*  case.  Per  Bur- 
ton, J.  313 

4.  On  an  indictment  against  several 
for  jointly  receiving  stolen  goods. 
IleU  that  although  there  was  no 
evidence  against  some  of  the  prison- 
ers, the  others  might  be  convicted. 
Michael  Hanhnt  case.  Per  Ball, 
J.  164 

5.  In  an  indictment,  a  fact  not  neces- 
sary to  be  stated  often  becomes  ma- 
terial by  being  stated.  Where,  in 
an  indictment,  a  crime  was  alleged 
to  have  taken  place  "at  A,  in  the 
county  of  B,  within  500  yards  of 
the  boundary  of  the  county  of  D ; 
to  wit,  at  C,  in  the  county  of  D." 
Held,  that  the  words  "  at  A,  in  the 
county  of  B,  within  500  yards  of 
the  boundary  of  the  county  of  D," 
were  surplusage,  but  that  having 
been  stated,  they  became  material 
to  be  proved.  PcUrick  M^Kennas 
case.     Per  CRAiiPTON,  J.  416 

6.  A  prisoner  indicted  for  forgery  of  a 
bill  of  exchange,  is  not  entitled  to 
a  copy  of  tlie  indictment.  Sed 
quarre  ?  But  he  is  entitled  to  have 
the  bill  of  exchange  lodged  with  the 
clerk  of  the  crown,  for  the  inspec- 
tion of  his  witnesses.  Creuse's 
case.     Per  Torrens,  J.  674 

7.  An  indictment  commencing  **  The 
Jurors  for  our  lord  the  king,"  and 
averring  the  time  of  the  offence  to 
be  in  the  6th  year  of  the  reign  of 
King  William  IV.  and  concluding, 
contra  pacem  of  the  said  king : 
Heldf    sufficient  as  to    an   offence 


committed  in  the  present  reigik 
PcUrick  WHughedz  case.  Per 
DOHERTY,  C.  J.  798 

Vide  Arson. 

Perjury,  1. 

Practice,  5,  6,  7, 21. 

JURISDICTION. 
Vide  Practice,  6. 

JUROR. 

1.  A  juror  having  refused,  from  con- 
scientious motives,  to  take  the  book, 
was  sworn,  without  taking  the  book, 
by  holding  up  his  right  hand.  He 
took  the  oath  in  the  usual  form, 
without  making  any  declaration 
that  it  was  binding  on  his  consci- 
ence. After  verdict,  he  declared 
that  the  oath  he  took  was  binding 
on  his  conscience.  Hddy  thattk 
juror  was  duly  sworn.  V^^if^ 
Patrick*s  case.     Per  Crampton,  J. 

276 

2.  Qti€ere  P  Whether  in  criminal 
cases,  the  18th  section  of  the  Jaiy 
Act  (3  and  4  William  4,  c.  91)  is 
mandatory  or  directory. 

Vide  Challenge. 
Practice,  II. 

LARCENY. 

1.  Larceny — The  only  evidence  a- 
gainst  the  prisoner  was,  that  A* 
goods  had  been  found  in  his  pos- 
session I  the  judge  directed  an  ac- 
quittal. Dawson'ty  jRichard,  c»se. 
Per  Crampton,  J.  ^'^ 

2.  If  A.  desire  goods  to  be  sent  to^ 
given  place  under  pretence  that  thev 
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sball  be  paid  for,  and  if  they  be 
left  in  the  care  of  B^  and  A.  get 
them  from  B.  without  paying  for 
them,  it  is  a  felonious  taking  in  A, 
if  he  originally  intended  to  appro- 
priate the  goods  to  his  own  use 
without  paying  for  them.  Ropers* 
case.    Per  Ckampton,  J.  284 

3.  Where  a  wife  elopes  from  the  house 
of  her  husband  in  the  county  of  F. 
carrying  away  his  goods  which  she 
takes  into  the  county  of  T,  where 
she   is  joined   by  a  man  who  co- 
habits with  her,  and  assists  her  in 
continuing  the  asportation  in   the 
latter  county :  said  person  cannot  be 
convicted  of  a  larceny  of  the  goods 
in  the  county  of  F.      Thompson's 
case.    Per  Pemnefather,  B.  643 
4.  Where  a  wife  elopes  from  her  hus- 
band, carrying  his    property  with 
her,  and  is  afterwards  joined  by  a 
man  who  assists  her  in  continuing 
the  asportation,  and  cohabits  with 
her.    Held,  that  such  party  may  be 
found  guilty  of  the  larceny  of  the 
goods,  although  no  original  taking 
by  him  was  proved.      Thomson*s 
case.    Per  Greene,  Seijeant.    647 
6.  The  prisoner  having  found  a  letter 
containing  several  checks,  and  the  half 
of  a  bank  note,  kept  them  with  the 
hope  of  procuring  a  reward  from 
the  owner  of  them,  whom  he  knew, 
and  to  whom  he  directed  an  anony- 
mous letter,  informing  him  that  the 
letter  had  been  found  :  the  anony- 
mous letter  was  not  sent,  but  was 
found  with  the  checks  upon  the  pri- 
soner's person.    Held,  that  he  was 


not  guilty  of  larceny,  there  being  no 
evidence  of  an  intention  ultimately 
to  appropriate  the  property  to  his 
own  use.    ^unM'case.  773 

6.  Where  property  was  missed  from  a 
house  on  the  same  day  on  which 
a  servant  of  the  owner  of  the 
property  had  absconded,  and  the 
servant  was  found  with  the  property 
on  the  next  day  in  another  county, 
in  company  with  a  daughter  of  the 
owner  of  the  property.  Heldy  evi- 
dence for  a  jury  on  an  indictment 
against  the  servant  for  larceny. 
James  Bumsid^s  case.  Per  War- 
ren, Sergeant.  803 

Vi€le  Practice,  5. 

LUNATIC. 

1.  A  person  being  acquitted  on  the 
ground  of  insanity,  the  judge  must 
order  him  to  be  kept  in  gaol  till  the 
lord  lieutenant's  pleasure  is  knowr, 
and  has  no  power  to  send  him  to  a 
lunatic  asylum,  or  discharge  him. 
Bernard  Murphy*s  case.  Per 
Crampton,  J.  415 

MALICIOUS  INJURY. 

1.  In  an  indictment  for  malicious 
waste,  under  the  statute  9  George  4, 
cap.  56,  the  tenant  must  be  indicted 
as  principal,  and  the  persons  assist- 
ing him  as  accessaries ;  such  an  in- 
dictment is  supported  by  evidence 
of  the  tenant  having  looked  ou 
while  the  persons  assisting  him 
committed  the  waste.  Chambers* 
case.    Per  Crampton,  J.         413 
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MANSLAUGHTER. 

1.  A,  riding  along  a  public  road,  runs 
over  a  child  and  kills  her.  If  A. 
was  proceeding  violently  and  with- 
out due  caution,  it  is  manslaughter ; 
if  he  was  proceeding  with  due  cau- 
tion, it  is  misadventure.  Although 
the  child  had  run  across  the  road, 
it  will  not  be  matter  of  excuse,  if  A. 
were  proceeding  without  due  caution. 
Detoi^s  case.  Per  Pennefather, 
B.  74 

2.  A  prisoner  being  arraigned  upon 
two  indictments,  one  for  manslaugh- 
ter, and  another  for  an  aggravated 
assault,  including  a  count  for  a  com- 
mon assault,  and  the  latter  indict- 
ment having  been  abandoned  by  the 
Crown,  who  had  been  put  to  their 
election,  the  jury  may  find  the  per- 
son guilty  of  a  common  assault  un- 
der the  indictment  for  manslaugh- 
ter.   Doran*i  case.    Per  Ball,  J. 

Ill 

3.  An  indictment  for  manslaughter, 
which  charges  the  death  of  a  de- 
ceased to  be  cauied  by  an  act  of  the 
prisoner,  is  supported  by  proof  that 
it  was  accelerated  by  it.  Sed 
qucere?  Fitzgerald's  case.  Per 
Crampton,  J.  168 

MURDER- 

1.  Indictment  for  murder  by  poison. 
If  it  appear  that  death'^was  occa- 
sioned by  some  kind  of  poison,  it  is 
not  necessary  that  the  jury  should 
be  satisfied  as  to  what  that  poison 
was.  M^Conkey's^  Mary  Anns, 
case.    Per  Torrens^  J.  77 


NOTICE  TO  PRODUCE. 

1.  A  prisoner  was  served  on  the  first 
day  of  the  assizes,  after  tbe  com- 
mission had  been  opened^  with  a 
notice  to  produce  a  document.  The 
prisoner's  residence  was  eigbt  miles 
from  the  jail  where  he  was  served 
with  the  notice.  The  trial  took 
place  on  the  fifth  day  of  the  assizes. 
Held,  that  the  notice  was  in  time. 
AT  Master  and  Boyle  $  case.  Per 
Crampton,  J.  768 

PERJURY. 

1.  The  offence  was  charged  to  have 
been  committed  under  one  of  the 
mutiny  acts,  and  the  indictment 
concluded  at  common  law.  Hdd, 
bad.  Anderson's  cdae.  Per  Rich- 
ards, B.  39 

2.  Where  on  an  indictment  for  per- 
jury committed  at  an  election, 
there  is  an  averment  that  an  election 
was  held,  &c.  in  order  to  show  that 
the  sherifif  had  authority  to  appoint 
a  deputy  to  administer  the  oath  in 
question,  it  is  necessary  to  prove 
that  a  writ  had  issued  to  hold  the 
election,  and  it  is  not  enough  to 
show  that  the  party  acted  as  sheri£*. 
Held  also,  that  perjury  was  well  as- 
signed on  the  allegation  that  ike 
traverser  had  ceased  to  be  in  the 
actual  occupat%4m  of  the  premises,Sj^, 
at  the  time  he  took  the  oath  in  ques- 
tion; and  if  the  jury  believed  that 
the  traverser  then  knew  that  in 
order  to  the  continuance  of  his  fran- 
chise,  it  was  necessaiy  that  he 
should  then  have  been  in  possession 
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of  the  said  premises,  he  might  be 
convicted  on  the  peijnry  so  assigned. 
Br€ulley*8caae.  Per  Pennefatheb, 
B.  453 

3.  The  prisoner  was  indicted  for  per- 
juiy  committed  on  a  trial  of  certain 
persons  at  the  same  assizes.  HMy 
that  it  was  not  necessary  to  produce 
the  record  of  the  proceedings  on  that 
trial.  Martha  Beillys  case.  Per 
DOHEBTT,  C.  J.  795 

PLEA. 
]«  A  plea  of  pendency  of  a  former  in- 
dictment must  set  out  the  former 
mdictment.    Keameyt  case.    Per 

TORRENS,  J.  70 

POST  OFFICE. 
1.  To  support  an    indictment  under 
the  twenty-fifth    and  twenty -sixth 
sections  of  the  post  office  act,  (1 
Victoria,  cap.  36)  it  is  necessary  for 
the  prosecutor  to  show  that  the  pri- 
soner was  duly  employed  by  the 
post  office,  and  it  will  not  be  suffi- 
cient to  prove  that  he  acted  as  one 
of  their  agents,  unless  it  be  also 
proved  that  he  had  express  authority 
lo  do  so.     Trenwyth*8  case.     Per 

CSAMPTON,  J.  172 

PRACTICE. 
1.  Held,  that  the  prisoner's  counsel 
was  entitled  to  address  the  jury, 
the  Crown  having  produced  a  wit- 
ness to  contradict  the  testimony  of 
one  of  the  prisoner's  witnesses, 
although  when  the  case  for  the 
Crown  closed,  he  had  waived  his 
right  to  address  them.  Murphy's 
case.    Per  Ball,  J.  117 


2.  A  witness  offered  for  cross-exami- 
nation by  the  Crown  to  the  priso- 
ner's counsel,  but  not  then  exami- 
ned, cannot  afterwards  be  examined 
on  the  part  of  the  crown.  Nolly's 
case.    Per  Ball,  J.  118 

3.  Hddf  that  a  prisoner's  counsel 
must  (if  at  all)  address  the  jury  be- 
fore he  examines  witnesses,  and 
cannot  be  allowed  to  do  so  after- 
wards. Mannix's  case.  Per 
Greene,  Sergeant.  163 

4.  After  the  prisoner  had  pleaded  not 
guilty,  and  had  been  given  in  charge, 
application  was  made  for  liberty  to 
withdraw  the  plea  and  to  demur. 
Held,  that  the  prisoner  having  been 
given  in  charge,  the  plea  could 
not  be  withdrawn,  and  the  trial 
should  proceed.  Bourke's  case. 
Per  Crampton,  J.  191 

5.  Where  in  an  indictment  for  receiv- 
ing stolen  goods,  the  facts  proved 
amount  to  evidence  of  larceny,  pri- 
soner must  be  acquitted  on  that  in- 
dictment. A  bill  of  indictment 
for  larceny  may  then  be  sent  up  to 
the  grand  jury  against  him.  Ma- 
yuire*s  case.  Per  Pemnefather, 
B.  242 

6.  The  court  has  no  jurisdiction  to 
try  an  indictment  found  at  quarter 
sessions,  no  bill  having  been  sent 
before  the  grand  jury  at  the  assizes. 
Anonymous.    PerPERRiN,  J.  301 

7.  A  bill  having  been  ignored  by  the 
grand  jury,  upon  application  by  the 
crown  for  liberty  to  send  the  bill 
back,  for  the  purpose  of  examining 
a  witness,  who,  through  a  mistake, 
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had  not  been  examined  before,  the 
court  refused  the  application. 
Hunter's  case.  PerPERRiN^J.   260 

8.  Judgment  on  demurrer  of  the  court 
below  being  reversed  by  the  court 
above,  upon  application  by  the  crown 
that  the  traverser  might  enter  into 
recognizances  to  appear  in  the  court 
above  to  receive  his  sentence,  the 
court  refused  the  application,  and 
discharged  the  traverser.  John 
Hauitont  case.    Per  Perrim,   J. 

261 

9.  The  crown  counsel  have  a  right  to 
require  that  the  prisoner's  counsel 
should  address  the  jury  before  and 
not  after  the  evidence  for  the  defence 
is  gone  into.  Hughesy  Francis , 
case.    Per  Cramfton,  J.  274 

IQ  A  party  indicted  for  murder,  to 
which  he  has  pleaded  not  guilty, 
will  not  be  permitted  to  withdraw 
the  plea,  and  plead  guilty  of  man- 
slaughter. CordtaTs  case.  Per 
Burton,  J.  312 

11.  Held,  that  there  was  no  difference 
between  capital  felonies  and  felonies 
not  capita],  so  far  as  regards  the 
practice  respecting  adjournments  of 
trials.  In  both  classes  of  cases  the 
jury  must  be  kept  together  all  night, 
and  cannot  be  allowed  to  separate. 
DaimeTys  case.    Per  Ball,  J.  371 

12.  When  several  prisoners  are  joined 
in  one  indictment,  the  court  will 
not  send  a  separate  issue  respecting 
some  of  them  to  the  jury,  if  there 
be  any  evidence  to  go  to  the  jury 
respecting  those  persons.  Ih%d* 

13.  When  several  prisoners  are  tried 


together,  and  are  defended  by  sepa* 
rate  counsel,  all  the  counsel  for 
the  defence  must  address  the  jury 
before  any  witnesses  for  the  defence 
are  examined.  1}M, 

14.  In  Ireland,  counsel  for  the  Crown 
has  no  right  to  a  reply  when  the 
traverser  does  not  go  into  a  new 
case.  PUbifCs  case.  Per  Greske, 
Sergeant.  499 

15.  After  the  Crown  have  closed  their 
case,  and  the  prisoner's  counsel  has 
addressed  the  jury,  the  Crown  can- 
not call  a  witness  to  supply  any 
defect  or  omission  in  their  proofs. 
APNamara'Sf    Anne,   case.     Per 

TORRENS,  J.  525 

16.  An  attorney  for  the  prisoner  will 
not  be  allowed  to  address  the  juiy 
on  his  behalf,  although  he  maj 
cross-examine  witnesses.  Farrd^t 
case.     Per  Crampton,  J.        697 

18.  A  person  having  pleaded  not 
guilty  to  an  indictment  for  a  felony, 
cannot  withdraw  that  plea  and  sab> 
mit  to  a  common  assault;  but  the 
jury  may  acquit  of  the  felony,  and 
find  him  guilQr  of  the  assaolt 
Moore*e  case.  Per  Grebnb,  Ser- 
geant. ^3 

17.  Where  a  witness  for  the  prosecu- 
tion had  deposed  to  having  been 
present  at  the  burning  of  a  house, 
(for  which  the  prisoners  were  in- 
dicted) and  evidence  had  been 
given  on  the  part  of  the  prisoners, 
to  show  that  it  was  impossible  that 
the  witness  could  have  been  there. 
Held,  that  the  Crown  was  then 
entitled  to  go  into  a  rebutting  case 
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as  to  such  evidence.  Hdd,  also, 
that  the  prisoner  could  not,  after 
the  rehuttmg  case  had  closed,  give 
any  further  evidence  to  explain  it. 
BTDowel  and  FagarCt  case.  Per 
Greexe,  Sergeant.  640 

19.  The  Crown  can,  at  any  stage  of 
the  proceedings,  enter  up  a  nolle 
prosequi.  Sed  quaere.  Patrick 
M^Kennae  case.  Per  Crampton, 
J.  416 

20.  Application  to  have  an  indictment 
sent  to  an  adjoining  county  for 
trial  may  he  made  to  a  judge  on 
circuit     /nrtn>  case.  419 

21.  A  hill  having  heen  found  against 
a  person  hy  a  wrong  christian  name, 
and  the  graod  jury  having  heen 
discharged  hefore  the  mistake  was 
discovered,  the  priioner  is  entitled 
to  he  discharged.  M^DonneWs 
case.  4 1 9 

22.  SembUy  the  only  object  of  im- 
prisonment before  trial  is  to  secure 
the  person  for  trial.  Sam.  Grays 
case.     Per  Ferrin,  J.  422 

23.  The  counsel  for  the  Crown  may, 
in  hehalf  of  the  Attorney-general, 
enter  a  nolle  prosequi  at  any  time 
hefore  the  verdict  is  recorded. 
CampbelPs  case.  Per  Bradt,  C. 
B.  770 

24.  The  counsel  for  the  Crown  are 
entitled  to  reply,  whether  witnesses 
have  heen  produced  for  the  defence 
or  not.  M'Namara's  case.  Per 
Ball,  P.  869 

Vide  Evidence,  2. 

iNDICTBfENT,  6. 

Whiteboy  Act,  1. 


PROCESSIONS,  ILLEGAL. 

1.  In  order  to  constitute  an  offence 
under  the  3  and  4  W.  4,  c.  118, 
(Illegal  Processions  Act)  the  meet- 
ing and  parading  must  he  with 
something  of  military  array.  Scott*s 
case.     Per  Crampton,  J.  602 

RAPE. 

1.  Rape.  General  evidence  of  the 
bad  character  of  the  prosecutrix. 
Heldf  admissible.  M*Clure's  case. 
Per  Crampton,  J.  275 

2.  On  an  indictment  for  a  rape,  evi- 
dence cannot  be  given  by  the  Crown, 
of  the  particulars  detailed  by  the 
prosecutrix  to  a  policeman,  shortly 
after  the  committal  of  the  otTence. 
Quigletfs  case.     Per  Torrens,  J. 

677 

RECEIVING  STOLEN  GOODS. 

1.  Where  a  prisoner  is  indicted  for 
receiving  certain  property,  before 
then  feloniously  stolen  "  by  a  certain 
person,  to  the  jurors  unknown, 
and  on  the  trial  it  appears  that  the 
name  of  the  party  who  stole  the 
goods  is  known.  Qucere  ?  whether 
since  the  statute,  making  receiving 
stolen  goods  a  substantive  felony, 
the  prisoner  is  entitled  to  his  ac- 
quittal. Lyon's,  Marp,  case.  Per 
Greene,  Sergeant.  362 

Vide,  Indictment,  4. 

REVENUE. 

1.  Where  a  cask  of  ^oil  has  been 
found   by  the   coast  guard  in  the 
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hands  of  a  crowd  upon  the  sea 
shore,  none  of  whom  claim  its  owner- 
ship, hut  who  refuse  to  give  it  ap» 
the  coast  guard  are  entitled  to  take 
the  possession  of  it  as  goods  dere- 
lict; and  even  if  not  derelict,  they 
are  entitled  to  retain  it  until  it  has 
been  ascertained  that  the  duty  has 
been  paid.  Dufdeary^t  case.  Per 
Greene,  Sergeant.  663 

SENTENCE. 

1.  A  person  convicted  of  an  assault 
under  the  1  Vict.  c.  85.  s.  il,  may 
be  sentenced  to  hard  labour.  MU- 
iofC»  case.    Per  Dohebtt,  C  J.  16 

STABBING. 

1.  To  support  an  indictment  for  stab- 
bing, with  intent  to  do  grievous 
bodily  harm,  the  wound  must  have 
been  inBicted  with  a  knife  or  some 
sharp  instrument.  If  the  wound 
was  inflicted  with  a  stone,  the  in- 
dictment is  not  supported.  Boy^t 
case.     Per  Torrenb,  J.  76 

STATUTE. 

1.  The  1  Vict.  c.  85,  ».  11,  allowing 
persons  charged  with  felony  to  be 
acquitted  of  the  felony,  but  found 
guilty  of  the  assault,  applies  to 
offences  committed  before  the  pass- 
ing of  that  act.  WHUwCm  case. 
Per  DoHERTY,  C.  J.  17 

Fu20  Malicious  Injuries,  1. 

THREATENING  NOTICE. 

1.  A  threatening  notice  intended  by 
the  1  and  2  W.  4,  c.  44,  s.  3,  must 


unequivocally  threaten  injury  either 
to  the  person  or  the  property  of 
the  individual  threatened.  Mary 
Doharty$  case.  Per  Gksbhe,  Ser- 
geant. 655 

TRIAL. 

1.  The  Court  will  exercise  a  dis- 
cretionary power  in  allowing  the 
Crown  to  postpone  trials,  when  bills 
have  been  found  a  considerable  time^ 
and  the  trial  more  than  once  post- 
poned. Byrne  and  Gilmore*  case. 
Per  ToRRENS,  J.  68 

VARIANCE. 

1.  In  an  indictment  for  bigamy,  the 
second  wife  was  described  as  M.  C. 
The  evidence  was,  that  she  was 
baptized  and  named  by  the  name 
of  M.  M.  C.  but  was  usually  called 
M.  C.  Held,  that  the  indictment 
was  not  supported  by  the  evidence. 
IPAnerfMye  case.  Per  Cramp - 
TON,  J.  270 

2.  When  a  prisoner  was  indicted  for 
the  murder  of  her  child,  and  in  the 
indictment  the  name  of  the  child 
was  stated  to  be  unknown,  but  it 
appeared  upon  the  evidence  that  the 
prisoner  had  been  heard  to  call  the 
child  once  or  twice  "  Johnny,"*  and 
that  the  child  was  two  or  three 
months  old.  Hdd^  that  there  was 
a  fatal  variance  between  the  indict- 
ment and  the  evidence.  SemMey 
slight  evidence  is  sufficient  to  estab- 
lish the  name  of  any  child.  Mary 
Sweeny  i  case.    Per  Ball,  J.  366 
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d.  On  an  indictment  for  murder.  Heldy 
that  it  was  a  question  for  the  judge, 
and  not  for  the  jury,  to  say  upon 
the  evidence  whether  the  name  of 
the  deceased  was  properly  laid  on 
the  indictment.  NeH*i  case.  Per 
Ball,  J.  368 

4.  An  indictment  for  receiving  stolen 
cattle  laid  the  property  in  J.  B. 
R.  Viscount  and  Baron  O'Neill. 
It  was  proved  that  J.  B.  R.  was 
not  a  Baron:  Held,  that  the  in- 
dictment was  supported  hy  the 
evidence.  Morris's  case.  Per 
Cramfton,  J.  766 

Vide  Indictment,  3,  4. 

VENUE. 

1.  Offence  committed  within  500 
yards  of  the  centre  of  a  river,  the 
boundary  of  two  counties,  is  not 
within  9  Geo.  4,  c.  64,  s.  20  &  27. 
Noon*s  case.     Per  Ball,  J.     1 10 

2.  Indictment  for  murder ;  venue  laid 
at  Claremorris,  in  the  county  of 
Mayo.  The  prisoner's  counsel 
cross-examined  witnesses  for  the 
Crown,  from  depositions  taken 
before  the  coroner  "  on  view  of  the 
body  at  Claremorris  in  the  county 
of  Mayo,'*  Held,  by  the  twelve 
judges,  that  the  statement  in  the 
commencement  of  the  coroner's 
inquisition,  was  evidence  to  go  to 
the  jury  to  support  the  venue. 
Stanford  and  Hallinans  case.  331 

Vide  Larceny,  3. 

WEIGHTS    AND    MEASURES. 

1.  Inspector  of  Weights  and  Measures. 

Semble,  the  23rd  section  of  5  and  6 


W.  4,  c.  63,  has  not  a  retrospective 
operation  on  persons  in  office  before 
the  passing  of  that  act.  In  re  Crra^ 
ham.    Per  Richards,  B.  37 

Vide,  Grand  Jurt  Act,  1. 

WHITEBOY  ACTS- 

1.  On  a  trial  for  a  whiteboy  offence, 
the  crown  is  at  liberty  to  give  the 
necessary  evidence  of  the  disturbed 
state  of  the  coimtry,  after  their  case 
has  closed,  they  having  neglected  to 
do  so  before.  Shea's  case.  Per 
Greene,  Sergeant.  161 

2.  Qtusre?  whether  in  order  to  admit 
this  evidence,  it  is  necessary  to  have 
an  averment  in  the  indictment  of 
the  country  being  in  a  disturbed 
state.  Ibid. 

3.  fti  an  indictment  under  the  I  and  2 
W.  4,  c.  44,  for  taking  arms,  it  is 
not  necessary  to  aver  that  the 
country  was  in  a  state  of  disturb- 
ance, and  held  sufficient  to  say  that 
the  parties  were  unlawfully  assem- 
bled. Reillys  case.  Per  Penne- 
PATHER,  B.  447 

4.  When  a  person  was  indicted  for 
sending  a  threatening  letter,  and  at 
the  time  of  the  offence  it  appeared 
he  was  confined  to  gaol.  Held,  that 
evidence  of  a  disturbed  state  of  the 
country  should  be  given,  in  order  to 
sustain  an  indictment  under  the 
Whiteboy  Acts.  Cotter* s  case.  Per 
Pennefather,  C.  J.  665 

WITNESS. 

1.  It  is  no  objection  to  the  evidence 
of  an  infant  witness^  that  she  has 
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been  instracted  in  religious  know- 
ledge, subsequently  to  the  commis- 
sion of  the  ofience,  or  with  a  view  to 
giving  evidence.  Milton's  case.  Per 

DOHERTT,  C.  J*  16 

2.  Any  person  present  at  a  duel  may 
refuse,  upon  a  trial  for  the  murder 
of  a  person  killed  therein,  to  answer 
any  question  relating  to  the  duel,  if 
he  in  any  way  countenanced  the 
duel.  Handcock'scsae*  PerBBADT, 
C.  B.  329 

3.  Counsel  for  the  crown  may  select 
such  of  the  witnesses  examined 
before  the  grand  jury,  as  they  con- 
sider necessary  to  make  out  the  case 
against  the  prisoner,  and  are  not 
bound  to  produce  every  witness  en- 
dorsed on  the  indictment.  FkUk^*» 
case.    Per  Pbkmefathbb,  B.  ^45 


4.  If  a  witness  remain  in  court  after 
an  order  for  all  witnesses  to  with- 
draw,  his  evidence  is  not  thereby 
absolutely  excluded,  but  its  admis- 
sibility is  a  matter  within  the  dis- 
cretion of  the  judge,  and  each  case 
must  depend  upon  its  own  circum  - 
stances.  Lain  and  Healeys  case. 
PerPERRiK,  J.  813 


WOUND. 

1.  To  constitute  a  woimd  dangerous  to 
life,  the  life  must  have  been  at  some 
time  actually  in  danger,  not  merely 
likely  to  be  so,  if  not  properly  at- 
tended to.  Brien's  case.  Per 
Richards,  B.  40 

Flki(9  Stabbing,  1. 


